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ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


Walter  P.  Warren  et*  al. 


The  First  National  Bank  of  Columbus. 

Filed  at  Ottawa  October  26, 1&93. 

1.  AssiGNMEKT — of  part  of  a  deb!.  While  a  part  of  a  debt  or  chose 
in  actiou  is  not  assignable  at  law,  it  may  be  assigned  in  equity,  and  in 
sxLch  case  a  trust  will  be  created  in  favor  of  the  equitable  assignee  of 
the  fund,  and  will  constitute  an  equitable  lien  upon  it. 

2.  Equity  recognizes  an  Interest  in  the  fund,  in  the  nature  of  equi- 
table property,  attained  through  the  assignriient,  x)r  the  order  which 
operates  as  an  assignment,  and  permits  such  interest  to  be  enforced  by 
action,  even  though  the  debtor  or  depositary  has  not  assented  to  the 
transfer.  The  same  equitable  doctrine  applies  to  an  equitable  assign- 
ment of  any  definite  part  of  the  fund  or  debt.  But  to  perfect  the  equi- 
table title  in  the  assignee,  notice  must  be  given  to  the  drawee  or  the 
debtor. 

3.  It  is  immaterial  tl^at  the  fund  upon  which  the  draft  or  order  is 
drawn  is  not  yet  due,  or  that  it  is  not  actually  in  being,  if  it  exists  po- 
tentially, for  even  in  that  case  the  order  will  operate  as  an  equitable 
assignment  of  the  fund  as  soon  as  it  is  acquired,  and  will  create  an  in- 
terest in  it  which  a  court  of  equity  will  enforce. 
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4.  Corporations— cftar/er  and  general  statutory  restrictions  on  their 
powers— enforcement  of,  without  Slate  of  creation.  It  is  the  charter  of 
the  corporation,  alone,  which  by  the  law  of  comity  is  recognized  and 
enforced  in  other  jurisdictions,  and  not  the  general  legislation  of  the 
State  in  which  the  company  is  formed.  The  general  laws  and  regula- 
tions of  a  State  are  intended  to  govern  only  within  the  limits  of  the 
State  enacting  them,  and  the  State  can  have  no  power  to  give  them 
extra-territorial  force.  Such  provisions  do  not,  as  a  rule,  enter  into 
contracts  made  within  the  State,  if  they  are  to  be  performed  in  another 
jurisdiction. 

5.  It  follows,  therefore,  that  when  a  State  statute  is  enacted  for  the 
enforcement  of  a  local  policy,  only,  it  will  not  be  presumed  that  such 
provision  was  intended  by  the  State,  or  by  the  shareholders  forming 
the  corporation,  to  enter  into  the  charter  contract,  and  to  regulate  the 
company  in  its  transactions  outside  of  the  State,,  and  they  will  not 
affect  the  validity  of  the  dealings  of  the  company  in  foreign  States. 

6.  A  corporation  formed  under  a  law  of  the  State  of  New  York,  which 
contained  no  restricj;ion  on  its  power  to  secure  one  creditor  over  an- 
other, and  thus  make  a  preference,  at  its  place  of  business  in  the  State 
of  Ohio,  gave  a  bank,  to  secure  a  debt,  a  written  order  on  a  corporation 
doing  business  in  this  State,  for  the  payment  of  $20,Q00,  being  a  part  of 
the  sum  owing  by  the  latter  company,  which  it  refused  to  accept.  The 
general  law  of  the  Stat«  of  New  York  prohibited  corporations  in  con- 
templation of  insolvency  from  preferring  any  creditor.  A  creditor  of 
such  debtor  corporation  brought  attachment  in  this  State,  and  gar- 
nisheed  the  corporation  upon  which  the  order  was  given.  It  also  ap- 
peared that  the  corporation  doing  business  in  Ohio  was  on  the  eve  of 
insolvency,  and  had  determined  to  make  a  general  assignment  at  the 
time  it  gave  the  order :  Held,  that  the  general  statute  of  New  York 
prohibiting  the  assignment  or  transfer  of  property  in  contemplation  of 
insolvency  had  no  application  to  the  assignment  of  a  fund  in  this  State, 
executed  in  Ohio,  and  that  the  order  and  notice  to  the  drawee  passed 
an  equitable  transfer  of  the  sum  named  in  such  order. 

7.  Same— assess — how  far  a  trust  fund.  The  doctrine'recognized  in 
this  State  is,  that  the  property  of  an  insolvent  corporation  is  a  trust  fimd 
in  such  sense  as  to  preclude  the  directors  and  officers  of  the  corporation 
from  dealing  with  it  in  such  manner  as  to  secure  preferences  for  them- 
selves. But  this  court  has  not  gone  so  far  as  to  hold  that  the  mere  in- 
solvency  of  a  corporation  eo  instanti  deprives  the  directors  and  officers 
of  the  power  to  dispose  of  the  corporate  property  in  good  faith,  by  way 
of  paying  or-securing  corporate  debts,  even  though  the  result  may  be 
to  give  certain  creditors  a  preference  over  others. 

8.  Same — power  to  prefer  creditors.  Corporations,  unless  restricted 
by  their  charters  or  by  general  statutes,  may  make  assignments  for  the 
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benefit  of  creditors,  to  the  same  extent  that  individuals  may,  and  in 
making  an  assignment  may  make  preferences  for  one  or  more  creditors 
over  others,  or  of  one  c'aas  of  creditors  over  other  classes.  But  a  pref- 
erence by  the  directors  to  themselves  is  generally  fraudulent. 

9.  A  corporation  of  another  State,  having  debts  o^lng  to  it  by  par- 
ties residing  in  this  State,  may,  even  after  its  insolvency,  transfer  such 
debts  or  other  property  to  one  creditor  in  preference  of  all  others,  and 
if  done  in  good  faith,  and  Such  transfer  may  be  made  by  a  written  order 
on  the  residenj;  debtors  to  pay  to  the  creditor  so  preferred. 

10.  FACTOR--h>n.  By  the  common  law  a  factor  has  a  feeneral  lien 
upon  all  the  goods  of  his  principal  in  his  possession,  and  upon  the 
price  of  such  as  are  lawfully  sold  by  him,  and  upon  the  securities  re- 
ceived therefor  to  secure  the  payment  of  the  general  balance  of  the 
accounts  between  himself  and  his  principal,  ns  well  as  for  the  advances, 
charges  and  disbursements  made  upon  or  in  reference  to  the  particu- 
lar goods. 

11.  SAHE—poMesaion  necessary  to  hia  lien.  To  obtain  such  lien  the 
factor  must  have  the  goods  lawfully  in  his  possession.  Delivery  to 
the  factor's  servant  will  be  siiflflcient.  So,  putting  the  goods  upon  the 
factor's  dray,  to  be  drawn  to  his  warehouse,  is  sufficient  possession. 
Some  cases  hold  that  where  advances  have  been  made  in  reliance  upon 
a  promise  to  subsequently  consign  the  goods,  a  delivery  to  a  common 
carrier,  consigned  to  the  factor,  is  sufficient. 

12.  Same— d/JTers  from  a  broker.  One  of  the  essential  differences 
between  a  factor  and  a  broker  is,  that  while  the  former  has  the  posses- 
sion of  the  goods  to  be  sold,  the  latter  has  not.  Hence  it  follows  that 
the  common  law  lien  is  given  to  the'f  ormer,  but  is  denied  to  the  latter. 

.13.  AppeaIj — trial  de  novo  in  chancery  suits.  In  cases  in  chancery 
where  the  evidence  has  not  been  taken  orally  in  open  court,  in  the 
presence  of  the  chancellor,  this  court  is  not  concluded  by  the  finding 
of  the  facts  by  the  court  below,  but  may  examine  and  pass  upon  the 
evidence  de  novo.  But  still,  some  degree  of  weight  is  properly  due  to 
the  concurring  decisions  of  the  trial  and  Appellate  Courts  in  their  find- 
ings from  the  evidence. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
count}' ;  the  Hon.  0.  H.  Horton,  Judge,  presiding. 

Mr.  E.  R.  Jewett,  for  the  appellant  the  Baltimore  and  Ohio 
Bailroad  Company. 
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Messrs.  Warren  &  Cox,  and  Messrs.  Flower,  Smith  & 
MusGRAVE,  for  the  appellant  Walter  P.  Warren : 

The  order  was  given  without  any  consideration,  as  collat- 
eral security  for  two  notes  held  by  the  bank  of  Columbus, 
which  were  not  due.     There  are  five  objections  to  this  claim : 

First — The  order  was  drawn  by  H.  C.  Stanwood,  who  signed 
as  assistant  treasurer,  but  who  had  no  authority^  whatever  to 
draw  such  tt  draft.  Taylor  on  Corp.  sec.  236 ;  Koch  v.  Build- 
ing Ass.  35  111.  App.  465 ;  Adams  v.  Cross,  etc.  Co.  27  id.  313 ; 
Stokes  V.  Pottery  Co.  46  N.  J.  L.  237 ;  Morgan  Co.  v.  Thomas, 
59  111.  479 ;  Reed  v.  Bvffam,  79  CaK  77 ;  Titus  v.  Railroad  Co. 
8  Vroom,  98 ;  Morawetz  on  Corp.  sec.  585,  et  seq.;  Leggett  v. 
.  Banking  Co.  Saxt.  541 ;  Stowe  v.  Wyse,  7  Conn.  214 ;  Myde  v. 
Larkin,  35  Mo.  App.  365  ;  Railroad  Co.  v.  James,  22  Wis.  194  ; 
Hoyt  V.  Thompson,  5  N.  Y.  320,  and  19  id.  207 ;  Banic  v.  Farm- 
ers, etc.  Co.  14  Wis.  325. 

Second — The  order  was  a  partial  assignment  of  a  particu- 
lar fund  to  become  due,  to  the  drawer,  and  is  not  good  unless 
accepted.  Such  an  assignment  is  good  only  when  the  person 
who  is  to  pay  raises  no  objection.  Mandeville  v.  Welsh,  5 
Wheat.  278;  Chapman  v.  Shattuck,  3  Gilm.  49;  Crosby  v. 
Loop,  13  111.  625,  and  14  id.  330;  Railroad  Co.  v.  Nichols,  57 
id.  464. 

'Third — The  draft  is  void  under  the  New  York  statute,  be- 
cause at  the  time  it  was  given  the  OJiio  and  Western  Coal 
and  Iron  Company  had  refused  the  payment  of  its  notes,  and 
the  order  was  drawn  and  delivered  with  the  intent,  and  such 
was  its  eflfect,  of  assigning  or  transferring  the  property  of 
the  company  for  the  benefit  of  John  M.  Glidden,  who  was  a 
stockholder  in  and  the  president  of  the  company.  Eev.  Stat. 
of  New  York,  1827-28,  sec.  4,  -chap.  18;  Lippincott  v.  Car- 
riage Co.  25  Fed.  Kep.  577;  Adams  v.  Kehlor  Co.  35  id.  433. 

Fourth — The  order  or  draft  is  void  under  the  New  York 
statute,  because  it  was  given  in  contemplation  of  the  insol- 
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vency  of  the  Ohio  and  Western  Coal  and  Iron  Company. 
Rev.  Stat,  of  New  York,  1827-28,  sec.  4,  chap.  18;  Roh'pmon 
V.  Bank,  21  N.  Y.  406 ;  Broiiwer  v.  Harbeck,  5  Selden,  589 ; 
Bowen  v.  Lease,  5  Hill,  221 ;  HarrU  v.  Thompson,  16  Barb. 
62 ;  Sibell  v.  lieinsen,  33  N.  Y.  95 ;  Paulding  v.  Chrome  Co.  94 
id.  334;  Pierce  v.  Crompton,  13  R.  I.  312;  Starkweather  y, 
Bible  Society,  72  III.  50;  Female  Academy  v.  Sullivan,  116  id. 
385 ;  Bank  v.  Godfrey,  23  id.  579,  and  note ;  Ewing  v.  Bank^ 
43  Ohio  St.  31 ;  Waite  on  Insolvent  Corp.  sec.  32b. 

Fifth — The  order  or  draft  is  invalid  under  the  common  law, 
as  declared  by  the  decisions  in  the  State  of  Ohio,  because  it 
was  a  preference  given  by  an  insolvent  corporation,  which 
had  ceased  doing  business.  Morawetz  on  Corp.  sec.  803; 
Waite  on  Insolvent  Corp.  sees.  162,  654;  Rouse  v.  Bank,  46 
Ohio  St.  493 ;   Woolen  MiUs  v.  Kampe,  38  Mo.  App.  229. 

The  claim  of  Glidden  &  Curtis  for  a  lien  on  this  fund  rests 
upon  the  alleged  indebtedness  for  $422,365.79  less  $33,384.29, 
from  the  Ohio  and  Western  Coal  and  Iron  Company.  There 
is  no  legal  proof  in  the  record  of  this  indebtedness.  Glidden 
&  Curtis,  as  sales  agents,  never  had  such  possession  of  the 
property  out  of  which  this  fund  arises  as  to  acquire  a  lien 
thereon.  Mechem  on  Agency,  sec.  676,  et  seq,;  Strahom  v. 
Stock  Yards  Co.  43  111.  427 ;   Winne  v.  Hammond,  37  id.  99. 

Glidden  &  Curtis  acquired  no  right  to  a  lien  on  this  fund 
by  virtue  of  the  contract  of  November  3,  1887.  Boomer  v. 
Cunningham,  22  111.  320 ;  Hunt  v.  Bullock,  23  id.  320 ;  Allen 
V.  Montgomery,  48  Miss.  101;  Strong  v.  Crabbs,  63  id.  338; 
Hoffman  v.  Brungs,  83  Ky.  400 ;  Cook  v.  Brannin,  87  id.  000 ; 
Insurance  Co.  v.  Olmsted,  33  Conn.  476 ;  Clay  v,  Railroad  Co. 
62  Tenn.  421 ;  Reed  v.  Moseby,  87  id.  759  ;  Moody  v.  Wright, 
13  Mete.  17;  Chynoweth  v.  Tenney,  10  Wis.  403;  Steams  v. 
Insurance  Co.  124  Mass.  63;  Chase  v.  Benny,  130  id.  556; 
Christmas  Y.Russell,  54  Wall.  69;  Ford  v.  Garner,  15  Ind. 
288 ;  Rogers  v.  Hosacks,  18  Wend.  318 ;  Hall  v.  Bank,  13  Ga. 
341 ;  Bromwell  v.  Turner,  37  111.  App.  561. 
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The  contract  of  November  3, 1S87,  was  not  a  valid  cdn tract, 
because  procured  by  Glidden  for  the  benefit  of  his  firm  when 
the  company  was  insolvent  and  he  the  president  thereof. 
Beach  v.  MiOer;  130  111.  170;  Atwater  v.  Bank,  40  111.  App. 
601 ;  1  Beach  on  Private  Corp.  sec.  241  b. 

Messrs.  Smith,  Helmer  &  Moulton,  for  the  appellant  Mar- 
cus A.  Thompson. 

Mr.  Lynden  Evans,  and  Mr.  Frederick  Arnd,  for  the  other 
appellants : 

When  the  goods  are  consigned  to  a  factor,  and  he  makes 
advances  on  them,  he  has  the  right  to  sell  them,  and  may^ 
out  of  the  proceeds,  satisfy  his  lien.  2  Kent's  Com.  sec.  44,. 
p.  642;  Zort  v.  Millandon,  16  Martin,  470. 

Tiie  lien  also  extends  to  proceeds  of  the  goods.  Hudson  v» 
Granger,  5  B.  &  A.  22  ;  Reiser  v.  Topping,  72  111.  226  ;  Jarvis 
V.  Rogers,  15  Mass.  389. 

An  agreement  to  pledge  property  to  come  into  being  make» 
the  pledge  attach  immediately  upon  the  property  coming  into 
being.  Where  a  brick-maker  agreed  to  give  bricks  in  his 
manufactory  as  a  security  for  advances,  the  lien  was  held  to 
attach  the  moment  the  bricks  were  made.  Macomber  v.  Parker, 
14  Pick.  487 ;  Donald  v.  Hewitt,  33  Ala.  534  ;  Smith  v.  Atkijis, 
18  Vt.  481 ;  Goodenough  v.  Dunn,  21  Me.  86 ;  Axjres  v.  Bank- 
ing Co.  L.  R.  3  P.  C.  548;  Winner  v,  Ocumpaugh,  71  N.  Y. 
113;  Coates  v.  Donnell,  16  J.  &  S.  46;  Barnard  v.  Norwich^ 
etc.  4  Cliflf.  351 ;  Kirksey  v.  Means,  42  Ala.  426;  Bihend  v. 
Liverpool,  etc.  30  Cal.  78. 

On  future  property  this  lien  is  good  against  subsequent 
contract  creditors  of  the  lienor.  Jones  on  Liens,  sec.  42; 
Jones  on  Chattel  Mortgages,  sec.  157;  Telford  v.  Wilson,  3 
Head,  311. 

The  case  of  Telford  v.  Wilson  was  again  referred  to  with  ap« 
proval  in  Pope  v.  Foster,  54  Tenn.  98,  where  it  was  held  that 
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a  contract  for  future  property  could  be  enforced  between  the 
parties,  and  against  creditors  or  purchasers  with  notice,  even 
without  registration.  It  was  again  referred  to  and  quoted  and 
approved  m  Warehotue  Association  v.  Owen,  86  Tenn.  355,  and 
again  cited  and  approved  in  Reed  v.  Mosehy,  87  Tenn.  759» 
Furthermore,  the  law  is  that  the  pledgee  does  not  lose  his 
lien  by  permitting  the  pledgor  to  have  the  property  for  a  spe- 
cial and  limited  purpose.  Cooper  v.  Ray,  47  111.  53 ;  Hutton 
V.  Arnett,  51  id.  198 ;  Langton  v.  Waring,  18  C.  B.  (N.  S.)  315 ; 
Way  V.  Davidson,  12  Gray,  465. 

Mr.  John  S.  Cook,  for  the  appellant  Ellicott. 

Messrs  Norton,  Burley  &  Howell,  for  the  appellee : 

The  order  or  draft  in  question  operated  as  an  equitable  as- 
signment, pro  tanto,  of  the  fund  in  the  hands  of  the  Pullman 
company  from  the  time  of  its  delivery.  Notice  to  the  drawee 
was  not  necessary  to  perfect  the  title  of  the  bank  as  against 
any  party  to  this  cause.  This  doctrine  is  abundantly  sus- 
tained by  authority.  3  Pomeroy's  Eq.  Jur.  sees.  1280,  1281, 
and  notes ;  Pomeroy  v.  Insurance  Co.  40  111.  398 ;  Bank  v. 
Banking  Co.  114  id.  483 ;  Phillips  v.  EdsaU,  127  id.  547. 

The  fact  that  the  debt  against  which  the  draft  was  drawxi 
was  not  then  due  and  payable  is  immaterial,  as  courts  of 
equity  will  give  effect  to  an  assignment  of  a  fund  to  become 
due.  3  Pomeroy's  Eq.  Jur.  sec.  1283,  and  cases  cited;  An- 
derson V.  DeSoer,  6  Gratt.  364. 

In  the  latter  case  it  was  held  that  a  draft  drawn  by  a  leg- 
atee on  executors,  for  the  amount  of  the  legacy,  would  take 
precedence  of  the  attachment  delivered  four  days  after  the 
drawing  of  the  drafts  and  before  the  ptesentment.  See,  also, 
1  Ana.  &  Eng.  Ency.  of  Law,  830,  840;  2  Story's  Eq.  Jur. 
(13th  ed.)  sec.  1044;   1  Daniel  on  Neg.  Inst.  (3d  ed.)  sec.  23. 

An  insolvent  corporation  may  deal  with  its  creditors  by 
making  payment,  etc.     Waite  on  Insolvent  Corp.  sec.  162; 
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2  Morawetz  on  Corp.  sees.  802,»804;  Cook  on  Stock  and 
Corp.  Law,  sec.  691 ;  Paulding  v.  Steel  Co.  94  N.  Y.  346  ; 
Butcher  y.  Bank,  69  id.  12;  Beichwald  v.  Hotel  Co.  106  id. 
439;   Ragland  v.  I^cFaU,  137  id.  81;   Glover  y,  Lee,  140  id. 

102;   Weber  v.  Mick  131  id.  626. 

« 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

On  the  6th  day  of  October,  1889,  Pullman's  Palace  Car 
Company,  being  a  debtor  of  the  Ohio  and  Western  Coal  and 
Iron  Company,  a  corporation  organized  under  the  laws  of  the 
State  of  New  York,  in  the  sum  of  $31,696.63,  filed  its  bill  of 
interpleader,  in  the  Circuit  Court  of  Cook  county,  against  the 
First  National  Bank  of  Columbus,  Ohio,  the  trustees  of  the 
late  firm  of  Glidden  &  Curtis,  the  Ohio  and  Western  Coal  and 
Iron  Company  and  James  A.  Hall,  its  assignee,  and  divers 
creditors  of  that  corporation  who  were  seeking  to  reach  the 
indebtedness  in  question  by  process  of  garnishment,  praying 
to  have  these  various  claimants  upon  the  fund  in  its  hands 
brought  into  court  and  required  to  interplead  as  to  their  re- 
spective interests  and  priorities.  The  defendants  having 
appeared  and  answered,  the  cause  was  heard  on  pleadings 
and  the  master's  report,  and'  it  was  decreed  that  a  proper 
case  for  an  interpleader  was  presented,  and  the  complainant 
having  paid  into  court  the  full  amount  of  the  indebtedness  in 
question,  the  defendants  were  perpetually  enjoined  from  pro- 
ceeding further  against  it  for  the  collection  of  the  same,  and 
it  was  ordered  that  the  fund  thus  paid  into  court  stand  in  lieu 
of  the  complainant's  liability  as  garnishee  or  otherwise. 

The  cause,  as  between  the  several  defendants,  being  after- 
wards heard,  it  was  adjudged  and  decreed  that  the  claims  of 
four  of  the  attaching  creditors,  viz.,  those  of  Walter  P.  War- 
ren, the  Baltimore  and  Ohio  Eailroad  Company,  Evan  T. 
EUicott  and  Marcus  A.  Thompson,  aggregating  $22,^71.97, 
were  entitled  to  priority,  and  those  claims,  with  interest 
thereon  from  the  date  of  the  decree,  were  ordered  to  be  paid 
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in  full,  and  it  was  further  decreed  that  the  First  I^ational 
Bank  of  Columbus  was  entitled  to  the  residue  of  the  fund, 
after  the  payment  ia  full  of  these  four  attaching  creditors. 
From  this  decree  the  First  National  Bank  of  Columbus  and 
the  trustees  of  Glidden  &  Curtis  appealed  to  the  Appellate 
Court,  and  in  that  court  the  decree  was  reversed  and  the  cause 
was  remanded  to  the  Circuit  Court,  with  directions  to  enter  a 
decree  giving  priority  to  the  claim  of  the  bank,  amounting  to. 
$16,676.79,  and  ordering  that  claim,  with  interest  thereon 
from  March  1,  1889,  to  be  first  paid  in  full,  and  ordering 
payment  of  the  residue  of  the  fund  to  the  trustees  of  Glidden 
A  Curtis.  From  the  judgment  of  the  Appellate  Court,  the 
four  attachment  creditors  and  the  trustees  of  Glidden  &  Curtis 
have  appealed  to  this  court. 

The  facts  in  relation  to  the  claim  of  the  First  National 
Bank  of  Columbus,  Ohio,  as  shown  by  the  evidence,  are  subT 
fitantially  these:  On  February  8,  1889,  and  prior  to  that 
time,  the  trustees  of  the  Ohio  and  Western  Coal  and  Iron  Com- 
pany resided  in  Massachusetts,  Maine,  New  York  and  Penn- 
sylvania, and  one  of  their  number,  James  A.  Hall,  who  was 
also  vice  president  of  the  company,  resided  at  Columbus,  Ohio. 
John  M.  Glidden,  the  president,  and  George  R.  Chapman,  the 
treasurer,  resided  and  had  their  office  at  Boston,  Massachu- 
setts, and  Chester  Griswold,  the  secretary,  resided  and  had 
his  office  in  the  city  of  New  York.  •  The  gompany  had  an  office 
in  New  York  City  where  its  corporate  meetings  were  held,  and 
it  also  had  an  office  in  Boston,  where  its  principal  financial 
business  was  transacted,  and  also  one  at  Columbus,  where 
its  principal  operative  business  was  carried  on,  its  mines  and 
furnaces  being  all  situated  in  Ohio.  Books  of  account  of  the 
transactions  in  Ohio  were  kept  at  the  Columbus  office,  and 
books  of  account  were  also  kept  at  Boston.  The  representa- 
tives of  the  company  residing  at  Columbus  were  Hall,  the 
vice  president,  and  H.  C.  Stanwood,  whose  office  or  agency,  as 
he  was  known  and  held  out  to  the  world,  was  that  of  assist- 
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ant  treasurer,  and  he  had,  ever  since  the  organization  of  the 
company,  which  was  then  about  six  years,  been  performing 
the  duties  appropriate  to  that  position,  and  had  been  recog- 
nized by  the  company  in  many  ways  as  holding  that  oflBoe. 
It  is  now  claimed,  however,  that  no  such  oflSce  as  assistant 
treasurer  was  provided  for  by  the  by-laws  of  the  company, 
and  that  there  is  no  record  upon  the  books  of  the  company  of 
Stanwood's  appointment  to  that  office,  but  the  evidence  clearly 
warrants  the  conclusion  that,  from  the  first  organization  of 
the  company  down  to  the  time  of  the  transactions  in  question 
in  this  suit,  he  had  actual  charge  of  the  financial  affairs  of 
the  company  at  Columbus,  and  was,  de  facto,  its  treasurer  at 
that  place. 

In  transacting  its  financial  business  in  Ohio,  the  company,, 
from  the  first,  kept  its  bank  account  with  the  First  National 
Bank  of  Columbus,  the  business  with  the  bank  being  all  trans- 
acted, on  the  part  of  the  company,  by  Stanwood.  All  deposits 
were  made  by  him,  and  all  checks  bore  his  signature,  although 
a  part  of  the  checks  seem  to  have  been  also  countersigned  by^ 
Hall,  the  vice  president,  while  others  were  signed  by  Stanwood 
alone.  Among  other  financial  transactions  between  the  bank 
and  the  company,  Stanwood  drew,  through  the  bank,  a  large 
number  of  drafts,  in  favor  of  the  company,  on  Glidden  & 
Curtis  of  Boston,  which  were  honored. 

In  January,  1889,  the  company  was  indebted  to  the  bank 
in  the  sum  of  $20,^00,  for  money  previously  borrowed,  and  in 
renewal  of  which  indebtedness  it  gave  its  two  promissory  notes 
for  $10,000  each,  one  dated  January  10  and  the  other  Jan- 
uary 12,  1889,  and  each  payable,  thirty  days  after  date,  to- 
the  order  of  Glidden  &  Curtis,  and  indorsed  by  them.  This 
loan  was  made  at  the  earnest  solicitation  of  Stanwood,  and 
the  business  with  the  bank  in  relation  to  it  was  transacted  by 
him.  The  loan  seems  to  have  been  made  principally  upon 
the  financial  standing  and  credit  of  Glidden  &  Curtis,  whcf 
were  then  reputed  to  be  wealthy  and  responsible,  the  bank. 
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having  declined  to  make  the  loan  on  the  credit  of  the  Coal  > 
and  Iron  Company  alone.  On  the  night  of  February  8, 1889^ 
the  officers  of  the  bank  having  learned  that  Glidden  &  Curtift 
had  failed  and  had  made  an  assignment  for  the  benefit  of 
their  creditors,  and  being  alarmed  about  their  security  upon 
the  notes,  sent  for  Stanwood,  who  was  the  only  officer  of  the 
company  then  in  Ohio,  and  demanded  further  security  from 
the  company.  No  security  was  given  that  night,  but  at  about 
nine  o'clock  the  following  morning,  Stanwood  executed  and 
delivered  to  the  bank  the  following  instrument : 

"Columbus,  Ohio,  February  8, 1889^ 
"To  the  Pullman  Palace  Car  Co.,  PuUman,  lU.: 

"Please  pay  to  the  First  National  Bank  of  Columbus,  Ohio^ 
or  order,  the  sum  of  twenty  thousand  dollars,  of  the  money 
owing  by  you  and  to  become  due  to  us  on  or  about  the  15tb 
day  of  February  and  the  15th  day  of  March,  1889,  value  re- 
ceived by  us,  and  charge  the  same  to  our  account. 

The  Ohio  and  Western  Coal  and  Iron  Co., 

By  H.  C.  Stanwood,  Aaat.  Treasurer,*' 

Notice  of  the  execution  of  this  instrument  was  at  once  given 
to  the  Pullman  Company  by  telegraph,  and  on  February  11 
it  was  presented  to  that  company  and  protested  for  non- 
acceptance,  and  on  the  15th  day  of  February,  and  again  on 
the  15th  day  of  March,  it  was  presented  and  protested  for 
non-payment. 

On  February  9,  Thompson  began  his  suit  by  attachment,, 
in  the  Circuit  Court  of  Cook  county,  against  the  Coal  and  Iron 
Company,  and  caused  the  Pullman  Company  to  be  summoned 
as  garnishee.  This  attachment  was  followed  at  different  dates,, 
by  those  of  the  other  attaching  creditors,  and  on  February  11 
the  Coal  and  Iron  Company  made  an  assignment  to  James 
A.  Hall,  assignee,  the  deed  of  assignment  being  delivered  to 
Hall,  and  filed  for  record  in  the  Probate  Court  of  Franklia 
county,  Ohio. 
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The  first  proposition  aflfecting  the  claim  of  the  bank  to  pri- 
ority, raised  by  counsel  for  the  appellants  is,  that  Stanwood 
had  no  authority  to  execute  to  the  bank  the  instrument  above 
set  forth,  and  that  such  instrument  therefore  was  ineffectual 
as  an  assignment  to  the  bank  of  any  portion  of  the  fund  in  the 
hands  of  Pullman's  Palace  Car  Company.  The  question  thus 
raised  is  one  of  fact  to  be  determined  from  all  the  evidence, 
and  it  must  be  confessed  that  the  testimony  of  the  various 
witnesses  applicable  to  that  question  is  far  from  being  har- 
monious. 

It  is  to  be  noticed,  however,  that  both  the  Circuit  and  the 
Appellate  Courts,  after  considering  the  evidence,  have  reached 
the  conclusion  that  Stanwood  was  vested  by  the  Coal  and  Iron 
Company  with  competent  authority  to  execute  the  order  on  its 
behalf.  While  in  cases  in  chancery,  where,  as  in  the  present 
case,  the  evidence  has  not  been  taken  orally  in  open  court  in 
the  presence  of  the  chancellor,  we  are  not  concluded  by  the 
decision  of  the  courts  below,  but  may  examine  and  pass  upon 
the  evidence  de  novo,  still  some  degree  of  weight  is  properly 
due  to  the  concurring  decisions  of  the  two  courts  to  whose 
judicial  investigation  the  evidence  in  the  case  has  already 
been  subjected.  We  have  nevertheless  given  the  evidence  an 
earnest  and  careful  consideration,  and  while  it  must  be  said 
that  the  question  is  not  altogether  free  from  doubt,  we  are 
inclined  to  concur  with  the  conclusion  reached  by  the  courts 
below. 

The  evidence  in  the  case  is  very  voluminous,  the  abstract 
of  the  record  constituting  a  volume  of  over  540  printed  pages. 
It  is  manifest  therefore  that  any  attempt  on  our  part  to  give 
such  an  analysis  of  the  evidence  as  will  adequately  show  the 
grounds  upon  which  our  conclusion  is  based  would  involve  an 
expenditure  of  time  and  space  which,  in  view  of  the  pressure 
of  other  duties,  we  can  but  ill  afford,  and  which  after  all  would 
■  subserve  no  useful  purpose.*  It  may  be  said  briefly,  that  it  is 
clearly  shown  that,  in  his  position  of  assistant  treasurer,  Stan- 
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'wood  had  general  control  of  the  fiscal  concerns  of  the  company 
in  Ohio,  especially  in  the  absence  of  Hall,  the  vice  president, 
and  it  appears  that  at  the  time  the  instrument  in  question  was 
executed,  Hall  had  gone  to  New  York  to  attend  a  corporate 
meeting,  leaving  the  entire  charge  of  the  financial  concerns 
of  the  company  in  Ohio  in  Stanwood's  hands.  Hall  testifies 
that  as  to  financial  matters — matters  in  respect  to  loans  and 
their  payment — Stanwood  had  always  been  authorized  to  act 
for  the  company ;  that  in  the  absence  of  the  witness,  Stan- 
wood  conducted  the  financial  business  of  the  company,  and 
that  witness  had  no  recollection  of  having  'ever  notified  the 
bank  of  any  limitation  upon  Stanwood's  power  to  manage 
financial  matters.  On  further  examination  he  says  that  the 
particular  part  of  the  company's  business  at  Columbus  which 
Stanwood  attended  to  was  the  money  part ;  that  he  had  charge 
of  all  matters  of  money  at  the  Columbus  office,  including  the 
account  at  the  bank ;  that  he  negotiated  the  $20,000  loan,  and 
was  in  the  habit  of  negotiating  loans  at  Columbus ;  that  he 
signed  checks  on  the  bank,  which  the  witness  countersigned 
while  there,  but  that  when  he  was  away,  Stanwood  drew  checks 
without  his  countersigning  them. 

Stanwood  himself  testifies  that  the  duties  he  performed  as 
assistant  treasurer  were  all  the  financial  duties,  the  entire 
business  of  the  company  so  far  as  it  related  to  the  disbursing 
of  money,  the  collection  of  accounts,  and  the  care  of  property 
under  his  charge ;  that  he  attended  to  the  building  of  some 
150  houses ;  that  he  bought  most  of  the  supplies  of  all  kinds, 
and  had  the  general  conduct  of  the  business,  up  to  the  time 
Hall  came  to  Ohio,  which  was  in  July,  1887,  except  the  oper- 
ation of  the  furnaces  and  coal  mines ;  that  he  had  charge  of 
the  financial  business  entirely,  and  of  everything  connected 
with  that  department;  that  he  kept  the  accounts  with  the 
bank,  looked  after  deposits  and  drew  the  checks;  that  he 
negotiated  the  |20,000  loan  and  also  other  loans ;  that  on 
certain  occasions  he  signed  notes  for  the  company,  in  pursu- 
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ance  of  special  directions  for  that  purpose ;  that  Hall,  after 
coming  to  Columbus,  had  general  supervision  of  the  mines 
and  furnaces,  but  had  nothing  whatever  to  do  with  the  fiaan- 
cial  affairs  of  the  company;  that  there  was  never  a  single 
transaction  of  any  sort  or  nature  connected  with  the  financial 
department  of  the  company  that  anybody  else  attended  to 
except  himself,  from  the  organization  of  the  company  to  the 
date  of  its  failure. 

John  M.  Glidden,  the  president  of  the  company,  testifies, 
on  cross-examination,  that,  as  he  understands  it,  Stanwood 
managed  the  fiilancial  affairs  of  the  company  at  Columbus 
generally  and  continuously  for  several  years,  ending  at  the 
time  of  the  failure,  in  the  capacity  of  assistant  treasurer ;  that 
he  was  recognized  by  the  officers  of  the  company,  and  by  its 
agents  and  employes  and  the  public  generally,  as  the  assistant 
treasurer  of  the  company ;  that  witness  himself  recognized 
Stanwood  as  assistant  treasurer  of  the  company,  and  recalls 
no  instance  where  he  dissented  from  his  acts  as  such. 

The  foregoing  is  not  and  is  not  intended  to  be  a  complete 
statement  of  the  evidence  applicable  to  the  question  under 
consideration,  but  it  is  sufficient,  we  think,  to  show,  that  Stan- 
wood, under  the  designation  of  assistant  treasurer  was  a  fiscal 
officer  or  agent  of  the  Coal  and  Iron  Company,  clothed  with 
very  broad  and  general  powers.  The  fund  in  the  hands  of 
the  Pullman  Company  consisted  of  money  due  and  to  become 
■due  for  products  of  the  coal  mines  of  the  Coal  and  Iron  Com- 
pany, and  it  seems  therefore  to  have  properly  pertained  to  the 
•department  of  the  financial  business  of  that  company  which 
was  under  the  control  and  supervision  of  Stanwood.  We  are 
of  the  opinion  then  that  in  view  of  all  the  evidence,  it  must 
be  held  that  the  appropriation  of  a  portion  of  that  fund  to  the 
satisfaction  or  securing  of  the  $30,000  loan  was  within  the 
scope  of  the  powers  conferred  by  the  company  upon  him. 

Nor  do  we  think  it  necessary,  in  order  to  sustain  this  view, 
to  resort  to  the  doctrine  of  estoppel,  or  to  draw  any  distinction 
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between  the  actual  and  the  apparent  scope  of  his  authority 
as  agent.  The  case  does  not  rest,  as  it  seems  to  us,  upon 
proof  of  the  acts  of  the  company  in  .holding  him  out  as  its 
agent  possessing  sufficient  authority  to  enable  him  to  execute 
on  its  behalf  the  instrument  in  question,  but  the  evidence  tends 
to  establish  an  actual  delegation  of  powers  broad  enough  for 
that  purpose. 

It  is  next  contended  that  the  order  upon  the  Pullman  Com- 
pany was  only  a  partial  assignment  of  the  fund  due  or  to  be- 
come due  to  the  drawer,  and  that  as  it  was  not  accepted  by 
the  drawee,  it  was  ineffectual  to  pass  the  title  thereto  to  the 
bank  in  whose  favor  the  orBer  was  drawn.  In  this  view  we 
are  unable  to  concur.  While  a  part  of  a  debt  or  chose  in 
action  is  not  assignable  at  law,  it  ma^y  be  assigned  in  equity, 
and  in  such  case,  a  trust  will  be  created  in  favor  of  the  equi- 
table assignee  of  the  fund,  and  will  constitute  an  equitable 
lien  upon  it.  Phillips  v.  Edsall,  127  111.  635.  On  this  ques- 
tion, Mr.  Pomeroy,  in  his  Treatise  on  Equitable  Jurisprudence, 
says:  "Equity  recognizes  an  interest  in  the  fund,  in  the 
nature  of  equitable  property,  obtained  through  the  assignment, 
or  the  order  which  operates  as  an  assignment,  and  permits 
such  interest  to  be  enforced  by  an  action,  even  though  the 
debtor  or  depositary  has  not  assented  to  tbe  transfer.  It  is 
an  established  doctrine  that  an  equitable  assignment  of  a  spe- 
cific fund  in  the  hands  of  a  third  person,  creates  an  equitable 
property  in  such  fund."  And  again  :  "The  agreement,  direc- 
tion or  order,  being  treated  in  equity  as  an  assignment,  it  is 
not  necessary  that  the  entire  fund  or  debt  should  be  assigned ; 
the  same  doctrine  applies  to  an  equitable  assignment  of  any 
definite  part  of  a  particular  fund.  The  doctrine  that  the 
equitable  assignee. obtains,  not  simply  a  right  of  action  against 
the  depositary,  mandatary,  or  debtor,  but  an  equitable  prop- 
erty in  the  fund  itself,  is  carried  out  into  all  its  legitimate 
consequences.  Thus,  the  assignee  may  not  only  recover  the 
money  from  the  original  depositary — the  drawee,  but  may 
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pursue  it  or  its  proceeds  under  any  change  of  form  as  long  as 
it  can  be  certainly  identified,  into  the  hands  of  third  persons 
■who  have  acquired  possession  of  it  from  the  depositary  as  vol- 
unteers, or  with  notice  of  the  assignee's  prior  right.  The  fund 
in  this  respect  resembles  a  fund  impressed  with  a  trust." 
3  Pomeroy's  Eq.  Juris,  sec.  1280.  See,  also,  Pomeroy  v.  Man- 
hattan Life  Ins.  Co,  40  111.  398 ;  National  Bank  of  America  v. 
Indiana  Banking  Co,  114  id.  483. 

Nor  is  it  material  that  the  fund  upon  which  the  draft  is 
drawn  is  not  due,  or  that  it  is  not  actually  in  being,  if  it  exists 
potentially,  for  even  in  that  case  the  order  will  operate  as  an 
equitable  assignment  of  tbe  fund  as  soon  as  it  is  acquired, 
and  will  create  an  interest  in  it  which  a  court  of  equity  will 
enforce.     3  Pomeroy's  Eq.  Juris,  sec.  1283. 

It  is  further  urged  that  the  order  in  question  contravenes 
the  provisions  of  a  statute  of  the  State  of  New  York  in  rela- 
tion to  corporations,  and  is  therefore  void.  The  Ohio  and 
Western  Coal  and  Iron  Company  was  organized  under  a  gen- 
eral statute  of  the  State  of  New  York,  authorizing  and  pro- 
viding for  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical  or  chemical  purposes,  passed  February 
17,  1848.  That  statute  contains  no  provision  prohibiting 
preferences  by  insolvent  corporations.  But  there  seems  to  be 
a  general  statute  in  force  in  that  State  in  relation  to  corj)ora- 
tions,  passed  in  the  year  1825,  and  which  forms  a  chapter  of 
the  "Eevised  Statutes  of  New  York  passed  in  the  years  1827 
and  1828,  and  certain  former  acts  which  had  not  been  re- 
vised." That  statute  contains  a  section  which  provides  as 
follows : 

"Whenever  any  incorporated  company  shall  have  refused 
the  payment  of  any  of  its  notes,  or  other  evidences  of  debt,  in 
specie,  or  lawful  money  of  the  United  States,  it  shall  not  be 
lawful  for  such  company,  or  any  of  its  officers,  to  assign  or 
transfer  any  of  the  property  or  choses  in  aqtion  of  such  com- 
pany, to  any  officer  or  stockholder  of  such  company,  directly 
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or  indirectly  for  the  payment  of  any  debt ;  and  it  shall  not  be 
lawful  to  make  any  transfer  or  assignment  in  contemplation 
of  the  insolvency  of  such  company,  to  any  person  or  persons 
whatever ;  and  every  such  transfer  and  assignment  to  such 
person,  stockholder,  or  other  person,  or  in  trust  for  them  or 
their  benefit,  shall  be  utterly  void." 

There  can  be  no  doubt  that  the  Coal  and  Iron  Company,  at 
the  time  the  draft  was  drawn,  was  in  contemplation  of  insol- 
vency. On  that  very  day,  or  the  day  before,  a  meeting  of  the 
trustees  was  held  in  the  city  of  New  York,  at  which  Hall  the 
vice  president  was  present,  and  at  which  it  was  determined 
that  the  company  should  make  an  assignment  for  the  benefit 
of  its  creditors,  a  step  which  was  taken  very  shortly  after- 
wards. If  then  the  New  York  statute  above  quoted  is  to  be 
enforced  extra-territorially,  the  draft  must  be  held  to  be  void. . 
Should  it  be  so  enforced  ? 

It  is  the  charter  alone  which,  by  the  la*w  of  comity  is  recog- 
nized and  enforced  in  other  jurisdictions,  and  not  the  general 
legislation  of  the  State  in  which  the  company  is  formed.  The 
general  laws  and  regulations  of  a  State  are  intended  to  govern 
only  within  the  limits  of  the  State  enacting  them,  and  tbe 
State  can  have  no  power  to  give  them  extra-territorial  force. 
Such  provisions  do  not,  as  a  rule,  enter  into  contracts  made 
within  the  State,  if  they  are  to  be  performed  in  another  juris- 
diction. It  follows  therefore,  that  where  a  State  statute  is 
enacted  for  the  enforcement  of  a  local  policy  only,  it  will  not 
be  presumed  that  such  statutory  provision  was  intended  by 
the  State,  or  by  the  share-holders  forming  the  corporation,  to 
enter  into  the  charter  contract,  and  to  regulate  the  company 
in  its  transactions  outside  of  the  State,  and  it  will  not  affect 
the  validity  of  the  dealings  of  the  company  in  foreign  States. 
2  Morawetz  on  Corporations,  sec.  907. 

In  White  v.  Howard,  38  Conn.  342,  a  question  arose  as  to 
the  power  of  a  New  York  corporation  to  take  a  devise  in  the 
State  of  Connecticut,  devises  to  corporations  being  forbidden 


Digitized  by 


Google 


26         Warren  et  ul.  r.  First  Nat.  Bank  op  Columbus. 
Opinion  of  the  Court. 

by  the  New  York  Statute  of  Wills.  The  court,  in  sustaining 
the  devise,  said:  "If  the  inability  to  take  by  devise  arose  out 
of  a  prohibitory  clause  in  the  charter,  the  conclusion  con- 
tended for  would  be  legal  and  logical.  But  the  inability  does 
not  so  arise.  There  is  no  prohibition  in  the  charter ;  the  in- 
ability is  created  by  the  New  York  Statute  of  Wills,  expressly 
excepting  corporations  from  taking  by  devise.  Now  this  cor- 
poration brings  with  it  from  New  York  its  charter,  but  it  does 
not  bring  with  it  the  New  York  Statute  of  Wills,  and  can  not 
bring  it  to  be  recognized  as  law  within  this  jurisdiction.  There 
is  an  obvious  distinction  between  an  incapacity  to  take  cre- 
ated by  the  statute  of  a  State,  which  is  local,  and  a  prohibitory 
clause  in  a  charter,  which  everywhere  cleaves  to  the  corpo- 
ration." 

In  Ellsworth  v.  St.  L.,  A.  d;  T.  H.  R,  R.  Co,  98  N.  Y.  553, 
the  corporation  in  question  was  organized  under  the  laws  of 
Illinois,  and  the  point  in  dispute  was  whether  a  provision  in 
its  charter  prohibiting  it  from  selling  its  bonds  at  less  than 
eighty  cents  on  a  dollar,  would  apply,  as  a  statutory  provision, 
to  a  sale  made  in  the  State  of  New  York.  In  deciding  this 
question  in  the  negative,  the  court  said:  "There  is  nothing 
in  the  laws  of  New  York  which  renders  the  contract  illegal ; 
even  if  the  charter  of  the  defendant  should  be  so  construed  as 
to  contain  prohibitions  which  would  have  rendered  the  con- 
tract illegal  in  Illinois,  if  made  there,  they  do  not  have  that 
efifect  in  this  State." 

In  Hoyt  V.  Sheldon,  3  Bosw.  267,  the  charter  of  a  corpora- 
tion created  by  the  laws  of  New  Jersey,  contained  no  prohibi- 
tion upon  the  disposition  of  its  property  in  case  of  insolvency. 
A  general  statute  of  the  State,  however,  prohibited  incorpo- 
rated companies,  after  becoming  insolvent  or  in  contemplation 
of  insolvency,  from  selling,  assigning  or  transferring  any  of 
their  property  or  effects,  and  declared  all  such  sales  to  be 
utterly  null  and  void  as  against  creditors.  The  question  was  as 
to  whether  the  title  of  a  citizen  of  New  York,  derived  through 
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a  transfer  of  a  portion  of  its  property  by  such  corporation, 
the  transfer  being  made  outside  of  New  Jersey,  was  affected  by 
such  prohibition.  The  court,  in  deciding  that  question  in  the 
negative,  held  that  the  power  of  disposing  of  its  property  was 
one  of  the  powers  incident  to  corporate  existence,  and  was  not 
destroyed  by  insolvency,  unless  so  expressly  provided  in  the 
act  of  incorporation,  and  that  a  citizen  of  New  York  dealing 
with  a  New  Jersey  corporation,  might  rely  upon  the  act  of  in- 
corporation, and  was  not  chargeable  with  notice  of  the  general 
laws  of  New  Jersey  restraining  the  powers  of  corporations. 
See,  also,  National  Bank  of  America  v.  Indiana  Banking  Co. 
114  111.  493 ;  Hoyt  v.  Thompson,  19  N.  Y.  207. 

In  view  of  these  authorities,  and  of  many  others  of  like 
character  which  might  be  cited,  we  are  of  the  opinion  that  the 
general  statute  of  New  York  prohibiting  the  assignment  or 
transfer  of  property  by  a  corporation  in  contemplation  of  in- 
solvency, is  only  a  part  of  the  local  law  of  that  State  which 
New  York  corporations  organized  under  the  act  of  1848  do 
not  carry  with  them  when  they  go  to  other  jurisdictions  to  do 
business,  and  that  having  no  extra-territorial  force,  it  has  no 
application  to  an  assignment  of  a  fund  in  Illinois,  executed  in 
Ohio,  by  a  New  York  corporation. 

In  Starkweather  et  al.  v.  Americaii  Bible  Society,  72  III.  50, 
it  was  held  that  a  New  York  corporation  could  not  exercise  a 
power  in  this  State  which  was  denied  to  it  by  the  general  stat- 
utes of  the  State  of  its  creation,  and  to  that  extent  the  rule  in 
this  State  must  be  held  to  be  in  conflict  with  that  laid  down 
in  White  v.  Hoicard,  supra.  We  are  aware  of  no  decision  in 
this  State,  however,  which  holds  that  the  local  statutes  of  an- 
other State  regulating  the  mode  in  which  corporate  powers 
shall  be  exercised,  or  determining  the  validity  of  corporate  acts 
performed  in  the  exercise  of  such  powers,  are  to  be  given  any 
extra-territorial  effect. 

But  it  is  contended  that,  even  if  the  draft  in  question  is  not 
affected  by  the  New  York  statute,  it  should,  under  the  circiim- 
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stances,  be  held  to  be  void  on  general  principles  of  equity.  The 
theory  upon  which  this  contention  rests  is,  that  the  assets  of 
a  corporation,  the  instant  the  corporation  becomes  insolvent^ 
become  a  trust  fund  for  the  benefit  of  its  creditors,  and  that 
the  officers  of  the  corporation  in  possession  of  the  corporate 
property,  being  trustees  for  all  the  creditors,  can  not  lawfully 
dispose  of  it  otherwise  than  for  the  equal  benefit  of  all  the- 
corporate  creditors.  In  support  of  this  view,  the  case  of  RoiLse 
V.  Merchants'  National  Bank,  46  Ohio  St.  493,  is  referred  to, 
and  this  decision,  among  others,  was  read  in  evidence  at  the 
hearing,  for  the  purpose  of  showing  as  a  matter  of  fact  the  con- 
clusion adopted  by  the  highest  court  of  the  State  of  Ohio  in 
relation  to  the  equitable  rule  contended  for.  It  is  there  held,, 
that  a  corporation  organized  for  profit  under  the  laws  of  Ohio, 
after  it  has  become  insolvent  and  ceased  to  prosecute  the  bus- 
iness for  which  it  was  created,  can  not,  by  giving  some  of  its 
creditors  mortgages  to  secure  antecedent  debts,  without  other 
consideration,  create  valid  preferences  in  their  behalf  over 
other  creditors,  or  over  a  general  assignment  thereafter  made 
for  the  benefit  of  creditors.  The  court,  in  the  opinion,  recog- 
nizes the  fact  that  the  decisions  on  the  question  in  the  other 
States  are  conflicting,  and  ^.dmits  that  it  is  a  matter  of  first 
impression  in  that  court. 

In  this  State,  however,  where  the  fund  assigned  had  its 
situs,  where  the  drawee  resided,  and  where  the  order,  as  the 
parties  must  have  contemplated,  was  to  be  executed,  a  some- 
what different  rule  prevails.  The  doctrine  is  recognized  here 
that  the  property  of  an  insolvent  corporation  is  a  trust  fund 
in  such  sense  as  precludes  the  directors  and  officers  of  the 
corporation  from  dealing  with  it  in  such  manner  as  to  secure 
preferences  for  themselves.  Roseboom  v.  Whittaker,  132  111. 
81 ;  Beach  v.  Miller,  130  id.  162.  But  we  have  not  gone  so  far 
as  to  hold  that  the  mere  insolvency  of  a  corporation  eo  instanti 
deprives  the  directors  and  officers  of  the  power  to  dispose  of 
the  corporate  property,  in  good  faith,  by  way  of  paying  or 
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securing  corporate  debts,  even  though  the  result  may  be,  to 
give  certain  creditors  a  preference  over  others. 

In  Reichwald  v.  Commerciai  Hotel  Co.  106  111,  439,  a  corpo- 
ration organized  under  the  laws  of  Iowa  and  doing  business 
in  this  State,  being  insolvent,  turned  out  a  part  of  its  prop- 
erty in  payment  of  one  of  its  creditors,  and  it  was  held  that  a 
•corporation,  like  a  natural  person,  in  the  absence  of  any  pos- 
itive law  to  the  contrary,  may  turn  out  a  part  or  the  whole 
of  its  property  in  payment  of  its  debts,  and  in  so  doing,  may 
prefer  creditors,  if  done  in  good  faith,  and  not  for  a  fraudu- 
lent purpose.  In  Ragland  v.  McFall,  137  111.  81,  the  question 
arose  between  a  judgment  creditor  of  an  insolvent  corporation 
and  a  creditor  to  whom  the  corporation  had  turned  out  a  por- 
tion of  its  property  in  payment  of  that  creditor's  claim,  and 
such  disposition  of  the  corporate  property  was  sustained,  the 
decision  in  Reichwald  v.  Commercial  Hotel  Co,  supra,  being 
cited  and  approved.  In  Glover  v.  Lee,  140  111.  102,  creditors 
of  an  insolvent  Iowa  corporation  brought  suit  against  it  by 
attachment  and  caused  certain  insurance  companies  to  be 
summoned  as  garnishees.  A  creditor  to  whom  the  insolvent 
corporation  had  assigned  the  policies  of  insurance  sought  to 
be  reached  by  the  garnishment  proceeding,  intervened  and  set 
up  title  under  such  assignment,  and  this  court,  in  afiBrming 
a  judgment  in  favor  of  the  intervener,  said:  "The  mattress 
company-  had  an  undoubted  right  to  pay  any  and  all  of  its 
creditors  any  debt  which  it  justly  owed,  or  it  might  secure  a 
creditor.  Here  the  policies  were  in  good  faith  transferred  to 
the  bank,  a  creditor,  with  the  approval  of  the  insurance  com- 
panies, before  any  other  creditor  acquired  any  lien  or  took 
any  steps  to  reach  the  assets  of  the  mattress  company,  and 
we  are  aware  of  no  principle  which  would  prevent  the  bank 
from  securing  its  debt  in  the  mode  adopted." 

In  Cook  on  Corporations,  the  rule  is  laid  down  as  follows: 
^'Corporations,  unless  restricted  by  their  charters,  or  by  gen- 
eral statutes,  may  make  assignments  for  the  benefit  of  cred- 
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itors  to  the  same  extent  that  individuals  may.  In  making  the 
assignment,  the  corporation  may  make  preferences  for  one  or 
more  creditors  over  others,  or  of  one  class  of  creditors  over 
other  classes.  A  preference  by  the  directors  of  themselves  is 
generally  held  to  be  fraudulent.".  Cook  on  Corp.  sec.  691^ 
and  see  authorities  collected  in  notes. 

Oar  conclusion  tlien  is,  that  the  order  drawn  by  Stanwood 
on  the  Pullman  Company  in  favor  of  the  bank  was  valid,  and 
that  it  vested  in  the  bank  a  first  lien  upon  the  funds  in  the 
hands  of  the  Pullman  Company,  if,  under  the  evidence,  it  can 
be  held  that  that  fund  at  the  time  belonged  to  the  Coal  and 
Iron  Company  and  was  subject  to  its  disposition.  And  this 
brings  us  to  a  consideration  of  the  claim  of  Glidden  &  Curtis^ 
now  represented  by  the  trustees  of  that  firm. 

The  contention  is,  that  Glidden  &  Curtis  were  the  general 
selling  agents  of  the  Coal  and  Iron  Company,  and  as  such  had 
advanced  to  that  company  large  sums  of  money,  for  which  the 
company,  at  the  time  of  its  failure,  was  indebted  to  them  in 
the  sum  of  nearly  $400,000,  and  that  they  had  a  first  lien  on 
the  fund  in  the  hands  of  the  Pullman  Company  for  the  pay- 
ment of  that  indebtedness. 

It  appears  that  in  March,  1887,  the  companj^  being  in  need 
of  money,  adopted  a  resolution  authorizing  its  treasurer  to 
execute  a  contract  with  Glidden  &  Curtis  to  advance  money 
for  the  use  of  the  company,  upon  such  terms  as  should  be 
approved  by  certain  officers  of  the  company,  and  that  it  also 
at  the  same  time  adopted  a  resolution  appointing  Glidden  & 
Curtis  "fiscal  and  general  selling  agents  of  the  company."" 
Glidden  &  Curtis  thereupon  loaned  to  the  company  $300,000, 
and  took  as  security  $400,000  of  its  bonds,  with  the  option 
to  purchase  the  bonds,  within  a  certain  time,  at  seventy-five 
cents  on  a  dollar,  an  option  which  was  duly  exercised.  The 
indebtedness  created  by  this  loan  however  forms,  as  it  seems, 
no  part  of  the  indebtedness  for  which  the  lien  is  now  claimed. 
Afterwards,  on  the  3d  day  of  November,  1887,  a  written  con- 
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tract  between  the  company  and  Glidden  &  Curtis  was  exe- 
cuted, the  material  portions  of  which  were  as  follows : 

"Whereas,  by  a  vote  of  the  trustees  of  said  company,  the 
said  firm  of  Glidden  &  Curtis  were  duly  appointed  fiscal  and 
general  selling  agents  of  said  corporation :  Now,  therefore, 
it  is  hereby  agreed  by  and  between  the  said  corporation  and 
the  said  firm,  that  the  said  agency  shall  be  carried  on  and 
conducted  upon  the  following  agreements  and  conditions,  to 
the  faithful  performance  of  which,  they,  the  said  corporation 
and  the  said  firm,  mutually  bind  themselves,  each  to  the  other, 
its  successors  and  assigns,  firmly  by  these  presents. 

"First :  The  said  firm  are  to  sell  or  supervise  and  control 
all  sales  of  said  corporation's  articles  and  products,  and  they 
are  to  furnish  advances  on  said  corporation's  products  accord- 
ing to  its  needs,  to  such  an  extent  as  they  shall  consider  them- 
selves safely  secured  therefor  at  current  rates  of  interest  and 
exchange,  and  they  are  to  render  accounts  of  sales  monthly 
to  said  corporation,  and  charge  their  commissions  at  the  rate 
of  ten  cents  per  ton  on  the  sales  of  coal,  and  two  and  one-half 
per  cent  on  sales  of  iron. 

"Second :  All  articles  and  products  of  the  said  corporation 
are  to  be  and  are  hereby  consigned  to  said  firm. 

"Third:  This  contract  is  to  continue  for  five  years  from 
the  thirty-first  day  of  October,  1887." 

This  contract  was  executed  on  behalf  of  the  corporation  by 
James  A.  Hall,  vice  president,  and  consent  to  its  execution 
seems  to  have  been  given  by  a  large  majority  of  the  stock- 
holders, but  it  does  not  appear  to  have  been  authorized  by  the 
trustees  of  the  corporation. 

Glidden  &  Curtis,  after  being  appointed  general  selling 
agents,  appointed  Walter  C.  Wyman  their  agent  at  Chicago  to 
sell  coal.  There  is  very  considerable  evidence,  however,  both 
direct  and  circumstantial,  tending  to  show  that  Wyman  acted 
also  as  agent  of  the  Coal  and  Iron  Company.  But  the  busi- 
ness of  his  agency  seems  to  have  been  conducted  substantially 
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as  follows :  Coal  was  shipped  by  the  company  to  him,  or,  as 
was  most  generally  the  case,  directly  to  the  parties  to  whom 
he  had  sold  it,  and  he  collected  the  money  therefor  and  re- 
mitted it  to  Glidden  &  Curtis.  He  had  on  his  office  door  the 
following  sign  :  "Ohio  and  Western  Coal  and  Iron  Company, 
Walter  C.  Wyman,  Agent,"  and  the  name  of  the  company 
was  also  printed  on  his  letter-heads.  Where  the  coal  was 
shipped  directly  to  the  purchaser,  the  only  document  issued  to 
Wyman  was  an  instrument  called  a  "Manifest  of  Mine  Ship- 
ments," made  out  by  employes  of  the  Coal  and  Iron  Company 
at  the  mines,  which  was  in  the  nature  of  a  letter  of  advice, 
containing  a  statement  of  the  date,  nature,  and  amount  of 
the  shipment,  the  name  of  the  railroad  by  which  the  ship- 
ment was  made,  the  number  of  the  cars,  and  the  name  of  the 
purchaser  who  was  therein  designated  as  consignee,  and  the 
printed  heading  of  which  was  as  follows:  "From  the  Ohio 
and  Western  Coal  and  Iron  Company  to  Glidden  &  Curtis, 
General  Selling  Agents.  Walter  C.  Wyman,  Manager  Sales 
Department."  These  instruments  seem  to  have  borne  no  sig- 
nature. On  the  26th  day  of  November,  1888,  th^  following 
agreement  was  entered  into  between  the  Coal  and  Iron  Com- 
pany and  the  Pullman  Company : 

"Chicago  III.,  November  36,  1888. 
^'Pullman's  Palace  Car  Co,,  Chicago,  III,: 

"Gentlemen — The  Ohio  and  Western  Coal  and  Iron  Com- 
pany (for  convenience  hereinafter  called  the  coal  company) 
hereby  proposes  to  furnish  you  with  coal  of  the  kind  and 
quality  hereinafter  mentioned,  for  steam  and  hammer  shop 
purposes,  at  your  works  at  Pullman,  Illinois,  until  June  1, 
1889,  the  coal  to  be  of  the  best  Ohio  XX  Shawnee,  uniform 
in  quality,  and  free  from  dirt,  stone,  slate  and  other  impuri- 
ties, and  subject  to  inspection  and  approval  of  your  repre- 
sentative at  Pullman,  at  the  following  prices,  f.  o.  b.  cars  at 
Pullman  Junction,  Illinois. :  One  and  one-quarter  (IJ)  inch 
screened  lump,  three  dollars  ($3)  per  ton;  three-quarters  (f) 
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inch  screened  lump,  two  dollars  and  ninety-five  cents  ($2.96) 
per  ton ;  screened  nut,  two  dollars  and  sixty-five  cents  ($2.65) 
per  ton.  Payment  to  be  made  for  the  coal  delivered  in  each 
month,  in  cash,  namely,  on  your  regular  pay  day,  the  15th 
day  of  the  second  month  following  the  deliveries. 

"It  is  the  intent  and  meaning  of  this  agreement  that  the 
•coal  company  shall,  at  all  times,  supply  coal  of  proper  quality 
and  in  sufficient  quantities  to  fully  meet  your  current  require- 
ments and  under  all  contingencies,  and  also  for  at  least  ten 
days  beyond  your  current  needs ;  and  whenever  it  shall  par- 
tially or  wholly  fail  to  do  so,  or  whenever  you  shall  have 
reason  to  believe  it  will  fail  to  do  so,  then  it  is  understood 
and  agreed  that  you  shall  have  the  right,  in  anticipation  of 
such  failure,  to  purchase  in  the  market  the  required  quality 
and  quantity  of  coal  necessary  for  your  use,  and  to  charge  to 
the  coal  company  any  sum  that  the  cost  of  such  coal  is  in 
excess  of  the  prices  herein  agreed  upon,  which  the  coal  com- 
pany agrees  to  pay  you. 

"It  is  also  understood  and  agreed  that  the  above  prices 
shall  also  apply  to  all  coal  that  the  coal  company  has  fur- 
nished you  since  the  completion  of  the  delivery  of  coal  under 
contract  between  our  respective  companies,  dated  November 
7,  1887,  and  that  the  coal  company  shall  refund  to  you  the 
amount  you  have  paid  it  in  excess  of  the  prices  above  named 
during  said  period. 

"It  is  further  agreed,  that  in  the  event  the  freight  rates  on 
the  coal  furnished  under  this  contract  between  the  coal  mines 
of  this  company  and  Pullman  Junction  shall,  at  any  time 
during  the  continuance  of  this  agreement,  be  less  than  $2 
per  to^ln  of  2000  pounds,  this  company  will  at  once  notify  you 
of  such  fact,  and  from  the  date  of  such  reduction,  and  so  long 
as  it  may  continue,  you  will  be  entitled  to  a  credit  on  the  price 
of  each  ton  of  coal  furnished,  equal  to  the  dijBEerence  between 
such  reduced  rate  and  the  rate  of  $2  per  ton. 

3—149  iLli. 
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"Your  written  acceptance  of  this  proposition  "will  make  the 
contract  mutually  binding  upon  both  companies  hereto. 
"Executed  in  duplicate. 

The  Ohio  and  Western  Coal  and  Iron  Co., 

By  w.  c.  Wyman, 
"Approved,  Jambs  A.  Hall,  Vice  Pres. 

"Accepted.  Pullman's  Palace  Car  Co., 

By  Geo.  F.  Brown,  Qen,  Manager* 

After  the  execution  of  this  agreement,  the  coal  sold  and  de- 
livered thereunder  was  shipped  by  the  Coal  and  Iron  Company 
from  its  mines  in  Ohio  to  the  Pullman  Company  at  Pullman,. 
Illinois,  the  Pullman  Company  or  one  of  its  agents  being  in 
all  cases  named  as  the  consignee,  and  the  contract  price  wa& 
credited  by  that  company  on  its  books  to  the  Coal  and  Iron- 
Company.  The  indebtedness  thus  created,  prior  to  that  in 
controversy  here,  seems  to  have  been  collected  from  the  Pull- 
man Company  by  Wyman,  and*  by  him  remitted  to  Glidden  & 
Curtis.  But  at  the  time  the  order  in  favor  of  the  First  Na- 
tional Bank  of  Columbus  was  drawn,  no  attempt,  so  far  as- 
appears,  had  been  made  by  Wyman  to  collect  of  the  Pullman 
Company  the  accounts  for  coal  maturing  February  15  and 
March  16,  1889,  and  the  question  is,  whether,  under  the  facts- 
proved,  Glidden  &  Curtis  had  such  a  claim  to  or  lien  upon 
those  accounts  as  precluded  the  Coal  and  Iron  Company  from 
appropriating  or  assigning  them  for  the  purpose  of  paying  or 
securing  the  $20,000  loan. 

The  claim  is  now  made  that  the  form  in  which  the  instru- 
ment of  November  26,  1888,  above  set  forth,  purporting  to  be- 
an agreement  between  the  Coal  and  Iron  Company  and  the 
Pullman  Company  was  executed  was  a  mistake ;  that  it  was 
drawn  up  by  the  Pullman  Company,  and  that  when  presented 
to  Wyman  to  be  executed,  the  type-written  signature  of  the- 
Coal  and  Iron  Company  was  already  at  the  bottom  of  it,  and 
that  Wyman  hastily  and  unadvisedly  executed  the  instrument 
by  adding  his  own  signature  to  that  of  the  company  already 
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type- written,  although  it  was  his  intention  to  execute  it  on 
behalf  of  Glidden  &  Curtis,  and  that  it  should  be  treated  as 
the  contract  of  Glidden  &  Curtis,  and  not  that  of  the  Goal  and 
Iron  Company. 

It  will  be  noticed  that  the  mistake,  if  there  was  one,  was 
not  in  the  signature  alone,  but  that  it  pervades  the  entire  in- 
strument. The  Coal  and  Iron  Company  is  named  and  referred 
to  throughout  as  one  of  the  contracting  parties,  and  Glidden 
&  Cartis  are  not  referred  to,  either  as  principals,  factors,  sell- 
ing agents,  or  in  any  other  relation,  and  their  signature  to  the 
^  instrument,  without  farther  explanation,  would  have  been  un- 
meaning. Even  if  it  were  admissible  to  change  the  legal  effect 
of  a  written  instrument  by  parol  evidence,  as  is  attempted  to 
be  done,  proof  that  there  was  a  mistake  in  the  mode  of  sign- 
ing comes  quite  short  of  obviating  the  difficulties  which  the 
tenor  of  the  instrument  presents.  To  accomplish  the  result 
contended  for,  the  entire  agreement  must  be  reformed,  and 
that  too  in  such  a  way  as  to  make  it  an  agreement  between 
other  parties,  and  even  if  that  could  be  done  by  parol,  there 
is  no  evidence  in  the  record,  so  far  as  we  are  advised,  upon 
which  such  reformation  could  be  based.  We  see  no  sufficient 
ground  for  holding  that  this  instrument  was  not  executed  pre- 
cisely as  it  was  intended  to  be,  and  that,  so  far  as  it  goes,  it 
does  not  truly  represent  the  transactions  and  relations  of  the 
parties  to  which  it  applies. 

If  then  Glidden  &  Curtis  were  entitled  to  or  had  a  lien  upon 
the  money  due  from  the  Pullman  Company  for  coal  February 
15  and  March  15,  1889,  upon  what  was  that  right  based? 
We  are  unable  to  see  how  it  could  result  from  the  terms  of  tlie 
contract  of  November  3,  1887,  except  so  far  as  that  contract 
must  be  deemed  to  recognize  the  lien  which  the  common  law 
gives  to  factors  upon  the  goods  oonsigned  to  them  for  sale, 
and  upon  the  proceeds  thereof  when  sold.  The  only  provision 
in  the  contract  having  any  bearing  upon  the  question  is  the 
one  by  which  Glidden  &  Curtis  agree  "to  furnish  advances  on 
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said  corporation's  products,  according  to  its  needs,  to  such 
extent  as  they  shall  consider  themselves  safely  secured  there- 
for, at  -current  rates  of  interest  and  exchange."  How  this 
security  was  to  be  effected  is  not  stated,  but  the  contract  pro- 
vides for  a  consignment  of  the  products  of  the  Coal  and  Iron 
Company  to  Glidden  &  Curtis  for  sale  on  commission,  thus 
constituting  them  the  factors  of  the  company,  and  it  is  left  to 
be  inferred  that  the  security  intended  is  the  one  which  the 
law  gives  to  factors.  In  no  other  way  does  the  contract  as- 
sume to  pledge  the  products  of  the  Coal  und  Iron  Company 
as  security  for  such  advances  as  Glidden  &  Curtis  might  make 
ainder  it. 

This  branch  of  the  case  then  is  reduced  to  the  single  inquiry 
whether,  under  the  circumstances  shown  by  the  evidence, 
Glidden  &  Curtis  were  entitled  to  a  factor's  lien  upon  the  par- 
ticular coal  sold  to  the  Pullman  Company,  and  for  which  the 
indebtedness  now  in  question  accrued,  or  upon  the  proceeds 
of  the  coal  after  it  was  sold.  Doubtless  if  their  agent  had 
collected  this  money  of  the  Pullman  Company,  as  he  had  the 
moneys  due  for  previous  sales,  so  as  to  get  it  into  their  pos- 
session or  that  of  their  agent  before  third  parties  had  acquired 
liens  upon  it,  they  would  have  been  entitled  to  hold  it  and 
apply  it  in  satisfaction  of  their  advances  to  the  Coal  and  Iron 
Company.  But  that  was  not  done.  Were  they  entitled  to  a 
lien  as  factors? 

By  the  common  law,  a  factor  has  a  general  lien  upon  all 
the  goods  of  his  principal  in  his  possession,  and  upon  the 
price  of  such  as  are  lawfully  sold  by  him,  and  upon  the  secur- 
ities received  therefor,  to  secure  the  payment  of  the  general 
balance  of  the  accounts  between  himself  and  his  principal,  as 
well  as  for  the  advances,  charges  and  disbursements  made 
upon  or  in  reference  to  the  particular  goods.  Mechem  on 
Agency,  sec.  1032 ;  3  Am.  &  Eng.  Encyc.  of  Law,  333.  But 
to  obtain  such  lien  the  factor  must  have  the  goods  lawfullj*^  in 
his  possession.     3  Am.  &  Eng,  Encyc.  of  Law,  335.     Actual 
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possession  is  of  course  sufBcient,  and  delivery  to  the  factor's 
own  servant  or  agent  will  suffice.  So  putting  the  goods  upon 
the  factor's  dray  to  be  drawn  to  his  warehouse  is  a  sufficient 
delivery.  Mechem  on  Agency,  sec.  1032.  Some  of  the  au- 
thorities go  further  and  hold  that,  where  before  the  goods  have 
come  into  the  possession  of  the  factor,  he  has  made  advances 
upon  them,  or  incurred  liabilities  in  respect  thereto,  potential 
or  constructive  possession  is  sufficient.  Bishop  on  Contracts, 
sec.  1140.  Thus  while  some  of  the  cases  hold  that  his  lien 
will  not  attach  until  the  goods  are  actually  in  his  possession, 
others  maintain  the  doctrine  that,  where  advances  have  been 
made  in  reliance  upon  a  promise  to  subsequently  consign  the 
goods,  af  delivery  to  a  common  carrier  consigned  to  the  factor 
is  sufficient.  Elliot  v.  Cox,  48  Ga.  39  ;  Hardeman  v.  DeVaughn, 
49  id.  696 ;  Wade  v.  Hamilton,  30  id.  450 ;  Mechem  on  Agency, 
sec.  1035. 

But  no  cases  can  be  found,  we  think,  which  hold  that  the 
factor's  lien  can  attach  to  goods  which  have  never  come  into 
his  actual  possession,  and  have  never  been  consigned  to  him, 
but  which  have  been  delivered  or  consigned  by  the  owner  di- 
rectly to  the  purchaser.  In  such  case,  the  possession  of  the 
factor,  if  indeed  as  to  such  goods  he  can  be  called  a  factor,  is 
not  actual  nor  is  it  constructive  or  potential.  The  goods  do 
not  come  into  his  possession  or  under  his  control,  nor  is  it 
within  the  contemplation  of  the  parties  that  they  should  do  so. 
The  principal  yields  possession  directly  to  the  purchaser,  and 
no  possession  of  the  goods  or  control  over  them  by  the  factor 
intervenes. 

Such  seems  to  have  been  the  precise  condition  of  things  in 
the  present  case.  The  coal  was  all  consigned  by  the  Coal  and 
Iron  Company  directly  to  the  Pullman  Company  or  its  agent, 
and  it  never  came  into  either  the  actual  or  constructive  pos- 
session of  Glidden  &  Curtis.  True  there  was  an  agreement 
on  the  part  of  the  Coal  and  Iron  Company  to  consign  all  of 
its  products  to  them  for  sale,  but  a  mere  agreement  to  con- 
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sign  does  not  operate  as  a  consignment.  If  the  agreement 
was  broken  in  this  respect,  Glidden  &  Curtis  had  their  remedy 
for  a  breach  of  contract,  but  it  was  only  through  the  actual 
performance  of  the  agreement  that  their  factor's  lien  could 
arise. 

If  it  be  admitted  that  Wyman,  in  executing  the  contract  of 
November  26,  1888,  between  the  Coal  and  Iron  Company  and 
the  Pullman  Company,  acted  in  fact  as  the  agent  of  Glidden 
&  Curtis,  and  that  the  contract  is  to  be  treated  as  though 
executed  on  behalf  of  the  Coal  and  Iron  Company  by  Glidden 
&  Curtis,  their  relation  to  the  Coal  and  Iron  Company  in  exe- 
cuting that  contract  would  seem  to  be  that  of  brokers  rather 
than  that  of  factors.  That  contract  clearly  contemplated  the 
consignment  of  the  coal  to  be  delivered  under  it  directly  to 
the  Pullman  Company  and  not  to  Glidden  &  Curtis,  and  the 
mode  in  which  the  contract  was  afterwards  carried  out  as 
clearly  indicates  that  such  was  the  understanding  of  the  par- 
ties. One  of  the  essential  differences  between. a  factor  and 
a  broker  is,  that  while  the  former  has  the  possession  of  the 
goods  to  be  sold,  the  latter  has  not,  and  it  therefore  follows 
that  the  common  law  lien,  which  necessitates  and  grows  out 
of  possession,  is  given  to  the  former  but  is  denied  to  the  latter. 

We  are  of  the  opinion  then,  that  under  the  facts,  as  shown 
by  the  evidence,  Glidden  &  Curtis  had  no  lien  upon  the  fund 
in  question  in  this  suit.  The  lien  of  the  bank  became  per- 
fected by  notice  to  the  Pullman  Company  before  any  other 
lien  attached,  and  their  claim  must  therefore  be  paid  first, 
with  interest.  After  its  payment,  the  residue  of  the  fund 
should  be  distributed  among  the  four  attachment  creditors 
above  named  in  the  order  of  priority  fixed  bj'  the  statute. 

The  decree  of  the  Circuit  Court,  and  the  judgment  of  the 
Appellate  Court  will  be  reversed,  and  the  cause  will  be  re- 
manded to  the  Circuit  Court,  with  directions  to  enter  a  decree 

as  above  stated. 

Judgment  reversed. 
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The  People  ex  reL  William  H.  Bussey 

V. 

Fbank  J.  Gaultbb,  Clerk  of  the  Circuit  Court  of  Cook  County. 

Filed  at  OUaica  January  16, 1894. 

1.  Fbks  and  SAXjAHiES—conslitutionality  of  act  relating  to.  The  aot 
of  1893,  amendatory  of  sectiou  33  of  the  act  concerning  fees  and  salaries, 
as  construed  by  this  court,  and  which  requires  the  payment  of  ten  dol- 
lars, to  be  taxed  as  costs,  to  the  clerk  of  a  court  of  record  by  a  party 
bringing  suit,  instead  of  six  dollars,  as  it  was  before,  is  a  valid  and 
-constitutional  law. 

2.  The  act  of  1893,  increasing  the  amount  of  costs  to  be  paid  to  clerks 
of  courts  of  record,  does  not  violate  the  provision  of  the  constitution 
which  prohibits  any  increase  in  the  fees,  salary  or  compensation  of 
oertain  officers  during  their  terms  of  office,  as  such  officers'  fees  are  not 
thereby  increased. 

3.  Same — of  county  officers  in  excess  of  their  salaries  are  to  be  paid 
into  the  county  treasury.  By  section  9  of  article  10  of  the  constitution 
of  1870  all  the  fees,  perquisites  and  emoluments  of  the  clerks  of  courts 
of  record  in  Cook  county  above  $>()00,  the  amount  of  their  salaries,  are 
required  to  be  paid  into  the  county  treajsury,  and  any  increase  in  tax- 
able costs  will  not  in  any  manner  increase  the  salaries  of  such  clerks. 

4.  CoNSTiTUTIONAIi  liAW — douhts  solved  in  favor  of  validity  of  statute. 
Courts  ought  not  to  declare  an  act  of  the  legislature  invalid  unless  it 
is  in  plain  and  obvious  conflict  with  the  constitution.  When  there  is 
a  reasonable  doubt  of  the  validity  of  a  6tatute,  such  doubt  should  be 
solved  in  favor  of  the  legislative  action,  so  as  to  sustain  the  statute. 
The  courts  should  so  construe  a  law  as  will  make  it  valid. 

5.  Statutes — rule  of  construction.  Where  the  meaning  of  a  statute 
is  doubtful,  a  court  will  endeavor  to  ascertain  the  intention  of  the  leg- 
islature in  framing  it;  and  this  intention  may  be  ascertained  by  con- 
49idering  the  wl^ole  act,  and  construing  one  part  by  another,  and  one 
•clause  with  reference  to  its  connection  with  other  clauses. 

6.  A  thing  within  the  intention  is  within  the  statute  though  not 
within  the  letter,  and  a  thing  within  the  letter  is  not  within  the  statute 
unless  within  the  intention  ;  and  when  a  particular  construction  will 
lead  to  an  absurd  consequence,  it  will  be-  presumed  that  some  excep- 
tion or  qualification  was  intended  by  the  legislature  to  avoid  such 
conclusion. 

7.  In  seeking  to  discover  the  legislative  intent,  every  feature  of 
the  act  from  which  aid  can  be  derived  will  be  looked  at,  and  in  such 
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case  the  title  of  the  act  claims  a  degree  of  notice  and  will  have  its  due 
share  of  consideration. 

8.  Same— acj  of  1893,  relating  to  feea  and  salaries.  The  act  of  1893^ 
amendatory  of  section  33  of  the  act  concerning  fees  and  salaries,  wa& 
intended  to  apply  to  counties  of  the  third  class,  and  the  words  "seventy 
thousand"  are  not  within  the  statute  because  not  within  the  intention^ 
and  were  inserted  by  mistake  for  the  words  "one  hundred  thousand." 
This  construction  harmonizes  sections  13  and  33,  and  the  title  and  body 
of  the  latter  section,  and  gives  effect  to  what  appears,  from  a  view  of 
the  whole  act  concerning  fees  and  salaries,  and  all  its  parts,  to  have 
been  the  intention  of  the  legislature. 

This  was  a  petition  filed  in  this  court  to  test  the  validity  of 
the  act  of  1893,  relating  to  fees  and  salaries.  The  facts  ap- 
pear in  the  opinion  of  the  court. 

Mr.  James  E.  Peterson,  for  the  relator:  , 

The  clerk  of  the  circuit  court  is  a  county  and  a  municipal 
officer.  Jimison  v.  Adams  County,  130  111.  664;  Cook  County 
Y.Sennott,  136  id.  314. 

The  fees,  salary  or  compensation  of  a  municipal  officer  can 
not  be  changed  during  his  term  of  office.  Const.  1870,  sec. 
11,  art.  9. 

The  act  of  the  General  Assembly  concerning  fees,  approved 
June  26,  1893,  in  force  July  1,  1893,  increasing  the  fees  of 
the  clerks  of  courts  of  record  of  Cook  county,  is  special  legis- 
lation, and  changes  the  classification  of  counties  into  five^ 
classes,  and  is  unconstitutional,  and  therefore  void,  and  should 
not  be  enforced.  Bank  v.  Cheney,  94  111.  430 ;  Const.  1870,. 
sees.  11,  12,  art.  10 ;  sec.  22,  art.  4. 

Mandamus  is  the  proper  proceeding  to  compel  the  circuit 
clerk  to  issue  a  writ  of  summons.  People  v.  Meech,  101  IlL 
200;  McArthur  v.  Artz,  129  id.  352. 

Mr.  James  Maheb,  for  the  respondent : 
The  provisions  of  the  constitution  relate  solely  to  the  chang- 
ing of  the  salaries  of  officers,  and  have  no  application  to  ]aw& 
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fixing  the  costs  and  fees  required  of  suitors.    Briscoe  v.  Clark 
County,  95  HI.  309 ;  Daggett  v.  Ford  County,  99  id.  334. 

Mr.  Justice  Maorudbb  delivered  the  opinion  of  the  Court : 

This  is  a  petition  for  mandamus  filed  by  the  relator,  Wil- 
liam H-  Bussey  against  the  respondent,  Frank  J.  Gaulter, 
clerk  of  the  Circuit  Court  of  Cook  County,  to  compel  the  latter 
to  issue  a  summons  in  a  suit  brought  by  the  relator  against 
the  Chicago  and  North  Western  Kailway  Company.  The  peti- 
tion alleges,  that  relator  tendered  to  the  respondent  the  sum 
of  six  dollars  ($6.00),  alleged  to  be  the  amount  of  his  legal 
fees,  and  demanded  of  him  that  he  issue  said  summons,  but 
that  he  refused  to  do  so.  The  answer  avers,  that  respondent 
was  elected  to  the  office  of  clerk  of  the  Circuit  Court  of  Cook 
County,  and  entered  upon  the  duties  thereof  on  December  5, 
1892,  and  that,  on  September  5,  1893,  when  relator  tendered 
said  sum  of  six  dollars  and  demanded  the  issuance  of  th& 
summons,  the  law  required  a  party  commencing  a  suit  in  said 
county  to  pay  the  sum  of  ten  dollars  ($10.00),  and  that  it 
was  the  duty  of  the  respondent  to  require  the  payment  of  said 
sum  of  ten  dollars,  which  the  relator  refused  to  pay. 

The  object  of  this  proceeding  is  to  test  the  validity  of  an 
Act  of  the  Legislature  of  Illinois,  which  was  approved  June 
26,  1893,  and  went  into  force  July  1,  1893,  entitled  "An  ^ct 
to  amend  section  33  of  an  act  entitled  *  An  act  concerning  fees 
and  salaries  and  to  classify  the  several  counties  of  this  State  - 
with  reference  thereto,*  approved  March  29,  1872;  in  force 
July  1,  1872;  title  as  amended  by  act  approved  March  28, 
1874;  in  force  July  1,  1874;  as  amended  by  act  approved 
May  21,  1877;  in  force  July  1,  1877."  (Laws  of  111.  1893, 
page  104). 

Said  section  33,  as  amended  by  the  Act  of  1893,  provides 
that  "at  the  time  of  the  commencement  of  every  suit  at  law 
or  in  equity  in  any  court  of  record  in  counties  havinc:  a  pop- 
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ulation  exceeding  seventy  thousand  inhabitants,  in  this  State, 
the  party  or  parties  commencing  such  suit  *  *  ♦  shall 
pay  to  the  clerk  of  the  court  the  sum  of  ten  dollars,  to  be  taxed 
as  costs  in  the  suit,  which  said  sum  shall  be  in  full  payment 
for  all  services  of  such  clerk  on  behalf  of  the  plaintifif  or  plain- 
tiffs, complainant  or  complainants,  *  *  *  in  the  progress 
of  such  suit  from  the  commencement  to  the  final  termination 
thereof,  except  the  making  of  copies  of  papers  or  orders,  a 
complete  record,  or  a  record  for  a  higher  court."  The  pro- 
vision thus  quoted  is  exactly  the  same  as  it  was  in  the  origi- 
nal Act  of  1872,  and  in  that  Act  as  amended  in  1874  and 
again  in  1877,  except  that  the  sum  njentioned  in  the  latter 
Act  was  six  dollars.  The  change  made  by  the  Act  of  1893  is 
in  requiring  a  payment  of  ten  dollars  instead  of  six  dollars. 
First,  it  is  contended  that  the  Act  of  1893,  by  thus  increas- 
ing the  amount  of  costs  to  be  paid  to  clerks  of  courts  of  record, 
violates  those  provisions  of  the  constitution,  which  prohibit 
any  increase  in  the  fees,  salary  or  compensation  of  certain 
oflScers  during  their  terms  of  office.  As  the  present  respond- 
ent is  clerk  of  the  Circuit  Court  of  Cook  County,  his  salary  is 
fixed  by  law,  and  hence  is  not  affected  by  an  increase  in  the 
amount  of  costs  to  be  paid  by  suitors.  Section  9  of  article  10 
of  the  constitution  of  1870  provides,  that  "The  clerks  of  all 
the  courts  of  record,  the  treasurer,  sheriff,  coroner  and  re- 
corder of  deeds  of  Cook  county,  shall  receive  as  their  only 
compensation  for  their  services,  salaries  to  be  fixed  by  law, 
which  shall  in  no  case  be  as  much  as  the  lawful  compensa- 
tion of  a  judge  of  the  circuit  court  of  said  county,  and  shall 
be  paid,  respectively,  only  out  of  the  fees  of  the  office  actually 
collected.  All  fees,  perquisites  and  emoluments  (above  the 
amount  of  said  salaries)  shall  be  paid  into  the  county  treas- 
ury." It  has  been  held,  that  this  section  9  has  application 
to  Cook  County  only.  {Jennings  v.  Fayette  County,  97  111.  419  ; 
WvlffY.  Aldrick,  124  id.  591).  In  pursuance  of  this  constitu- 
tional requirement,  the  legislature,  in  section  31  of  said  Act 
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of  1872,  fixed  the  salary  of  the  clerk  of  the  Circuit  Court  of 
€ook  County  at  $3000.00  per  annum.  (1  Starr  &  Cur.  Ann. 
Stat,  page  1134).  In  1887  section  31  was  amended,  and  the 
salary  of  said  clerk  was  fixed  at  $5000.00  per  annum.  (Laws 
of  111.  1887,  page  185;  3  Starr  &  Cur.  Ann.  Stat,  pages  621, 
^22). 

When  respondent  entered  upon  the  duties  of  his  ofl5ce  on 
December  5, 1892,  his  salary,  as  thus  fixed  by  the  Act  of  1887, 
was  $5000.00  per  annum.  This  salary  was  not  in  any  way 
increased  by  the  Act  of  1893.  By  the  terms  of  said  section 
9,  all  the  fees,  perquisites  and  emoluments  of  the  clerks  of 
courts  of  record  in  Cook  County,  above  the  amounts  of  their 
salaries,  are  required  to  be  paid  into  the  county  treasury.  The 
increased  amount  of  costs  received  by  the  clerk  of  the  Circuit 
Court  of  Cook  County  under  the  Act  of  1893,  after  deducting 
his  salary  of  $5000.00,  belongs  to  the  county,  and  not  to  the 
clerk.  The  object  of  the  constitutional  prohibition  is  to  pre- 
vent an  increase  in  the  compensation  actually  received  by  tke 
officer ;  and,  in  the  present  case,  that  compensation  remained 
the  same,  although  each  suitor,  on  beginning  his  suit,  was  re- 
quired to  pay  $10.00  instead  of  $6.00.  It  is  true,  that  the 
salary  of  the  officer  is  to  be  paid  "only  out  of  the  fees  of  the 
office  actually  collected  ;"  and,  if  the  fees  collected  were  insuf- 
ficient to  pay  the  salary,  there  might  be  a  temptation  to  the 
officer  to  obtain  from  the  legislature  an  increase  of  fees  or 
costs.  But  such  increase  could  in  no  event  affect  the  amount 
of  his  salary,  as  fixed  by  law,  for  the  term  then  held  by  him; 
and  the  evil  aimed  at  by  the  constitution  is  not  the  obtaining 
of  a  compensation  already  fixed,  but  the  addition  thereto  of 
an  amount  not  theretofore  allowed.  We  do  not  think  that  the 
Act  is  unconstitutional  as  providing  for  an  increased  compen- 
sation. 

Second,  it  is  claimed,  that  the  Act  of  1893  is  unconstitu- 
tional upon  the  alleged  ground,  that  it  changes  the  classi- 
fication of  counties  into  a  larger  number  of  classes  than  is 
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authorized  by  the  constitution  for  the  purpose  of  regulating 
fees  according  to  class.  This  branch  of  the  case  has  given  us 
considerable  trouble,  and  we  have  not  been  favored  with  any 
argument  upon  it  by  the  counsel  for  the  respondent,  his  brief 
being  directed  only  to  the  first  ground  upon  which  the  con- 
stitutionality of  the  Act  is  attacked.  We  have  concluded^ 
however,  to  sustain  the  Act,  as  against  the  second  objection 
made  to  its  validity,  for  the  reasons  hereinafter  stated. 

Section  11  of  article  10  of  the  constitution  provides,  that 
"the  fees  of  township  officers,  and  of  each  class  of  county  of- 
ficers, shall  be  uniform  in  the  class  of  counties  to  which  they 
respectively  belong."  Section  12  of  said  article  10  provides,, 
that  "the  general  assembly  shall,  by  general  law,  uniform  in 
its  operation,  provide  for  and  regulate  the  fees  of  said  officers"^ 
(that  is.  State,  County  and  township  officers)  "and  their  suc- 
cessors, so  as  to  reduce  the  same  to  a  reasonable  compensa- 
tion for  services  actually  rendered.  But  the  General  Assembly 
Hiay,  by  general  law,  classify  the  counties  by  population  inta 
not  more  than  three  classes,  and  regulate  the  fees  according 
to  class."  Accordingly,  by  section  13  of  said  Act  of  1872,  for 
the  purpose  of  fixing  the  fees  and  compensation  of  county  and 
township  officers,  the  several  counties  in  the  State  were  divided 
into  three  classes,  according  to  population  as  ascertained  by 
the  federal  census  of  1870,  known  as  the  first,  second  and 
third  classes,  the  first,  embracing  counties  containing  a  pop- 
ulation of  not  exceeding  20,000  inhabitants ;  the  second,  em- 
bracing counties  containing  a  population  over  20,000  and  not 
exceeding  70,000 ;  the  third,  embracing  counties  containing 
a  population  exceeding  70,000.  (Hurd's  Kev.  Stat,  of  1874"^, 
page  503).  Then  follow  provisions  fixing  the  fees  of  officers 
in  the  first  and  second  classes,  and  of  other  officers,  until  we 
come  to  said  section  33  above  referred  to.  This  section,  as 
it  appears  in  the  Revised  Statutes  of  1874,  is  prefaced  by  these 
words :  "Fees  and  compensation  of  clerks  of  courts  of  record, 
except  in  probate  matters,  in  counties  of  the  third  class  ;'^ 
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and  the  section  then  proceeds  to  declare,  that  "at  the  time  of 
the  commencement  of  every  suit  *  *  *  in  any  court  of 
record,  in  counties  having  a  population  exceeding  70,000  iA- 
habitants,  ♦  ♦  ♦  the  party  ♦  *  ♦  commencing  such 
suit  ♦  •  ♦  shall  pay  to  the  clerk  of  the  court  the  sum  of 
six  dollars,"  etc. 

It  will  be  noticed,  that  section  33  does  not  say :  "in  coun- 
ties of  the  third  class,"  but  it  says:  "in  counties  having  a 
population  exceeding  70,000  inhabitants."  (Kurd's  Rev.  Stat. 
of  1874,  page  615).  But  inasmuch  as  said  section  13  had 
classilied  counties  into  three  classes,  and  the  third  class  con- 
sisted of  "counties  containing  a  population  exceeding  seventy 
thousand  inhabitants,"  the  two  expressions,  "counties  of  the 
third  class,"  and  "counties  having  a  population  exceeding 
70,000  inhabitants,"  meant  the  same  thing ;  and  suitors  were 
to  pay  six  dollars  in  counties  of  the  third  class.  Hence,  the 
Act  of  1872,  including  said  sections  13  and  33,  was  an  exer- 
cise by  the  legislature  of  its  constitutional  power  "to  classify 
counties  by  population,  and  to  regulate,  by  general  law,  fees 
and  salaries  of  certain  local  ofl&cers,  according  to  class."  (De- 
vine  v.  Comers  of  Cook  Co.  84  111.  590 ;  Worcester  Nat.  Bank 
V.  Cheney,  94  id.  430).  Said  section  33  established  a  uniform 
fee  of  $6.00  to  be  paid  to  clerks  of  courts  of  record  in  counties 
of  the  third  class. 

But  in  1883  the  legislature  passed  an  act  amending  said 
section  13  by  making  a  new  classification  of  counties  into 
three  classes,  according  to  population,  as  ascertained  by  the 
federal  census  of  1880,  the  first  class  consisting  of  counties 
<5ontaining  a  population  of  not  exceeding  25,000  inhabitants, 
the  second  class,  of  counties  containing  a  population  over 
25,000  and  not  exceeding  100,000,  and  the  third  class,  of 
counties  containing  a  population  exceeding  100,000.  (1  Starr 
&  Cur.  Ann.  Stat,  pages  1121,  1 122  ;  Bradw.  Law  of  111.  1883, 
page  83).  Section  33,  however,  was  not  changed  by  insert- 
ing either  the  words,  "in  counties  of  the  third  class,"  or  the 
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words,  "in  counties  having  a  population  exceeding  one  bun- 
dred  thousand  inhabitants."  The  words,  "in  counties  having 
a  J)opulation  exceeding  seventy  thousand  inhabitants,"  were 
allowed  to  remain  as  they  were  in  the  Act  of  1872  and  in  the 
Eevised  Statutes  of  1874.  In  other  words,  section  33  was  not 
amended  in  1883,  or  at  any  time  thereafter  so  far  as  we  are 
advised,  so  as  to  make  it  conform  to  the  new  classification, 
fixed  by  section  13,  as  amended  in  1883, 

We  have  been  referred  to  no  new  classification  made  since^ 
1883,  according  to  population,  as  ascertained  by  the  federal 
census  of  1890,  or  otherwise,  so  that,  when  section  33  was 
amended  in  1893  by  increasing  the  costs  to  be  paid  from  $6.00 
to  $10.00,  the  classification,  fixed  in  1883,  was  still  in  force, 
as  the  legal  classification  of  counties  for  the  purpose  of  regu- 
lating the  fees  of  county  and  township  officers.  But  the  Act 
of  1893,  amending  said  section  33,  still  retained  the  words: 
"in  counties  having  a  population  exceeding  seventy  thousand 
inhabitants,"  not  substituting  for. these  words  the  words:  "in 
counties  having  a  population  exceeding  one  hundred  thousand 
inhabitants,"  or  the  words,  "in  counties  of  the  third  class," 
80  as  to  conform  to  the  existing  classification  fixed  in  1883. 

If,  therefore,  section  33,  as  amended  by  the  Act  of  1893, 
be  considered  solely  with  reference  to  the  language  contained 
in  the  first  sentence  of  it,  and  without  reference  to  other  lan- 
guage indicating  a  contrary  intention  of  the  legislature,  it 
adds  one,  if  not  two  classes,  to  the  three  classes  designated 
by  the  Act  of  1883 ;  and,  if  it  does  so,  there  is  a  violation  of 
s^iid  section  12  of  article  10  of  the  constitution,  which  IJmits 
the  power  of  classification  "by  population  into  not  more  than 
three  classes."  That  is  to  say,  the  first  clause  of  said  section 
33,  considered  by  itself,  adds  a  new  class  of  counties  having 
a  population  exceeding  70,000  to  the  three  classes,  the  first 
of  which  contains  not  over  25,000,  the  second  of  which  con- 
tains over  25,000  and  not  exceeding  100,000,  and  the  third  of 
which  contains  over  100,000  inhabitants;  and,  impliedly,  it 
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would  seem  also  to  add  still  another  class  haviog  a  population 
between  25,000  and  70,000. 

Courts  ought  not  to  declare  an  act  of  the  legislature  invalid, 
unless  it  is  in  plain  and  obvious  conflict  with  the  constitution. 
Where  there  is  a  reasonable  doubt  of  the  validity  of  a  statute, 
such  doubt  should  be  solved  in  favor  of  the^  legislative  action, 
60  as  to  sustain  the  statute.  The  presumptions  are  in  favor 
of  the  constitutionality  of  a  law  passed  by  the  legislature,  and 
the  courts  will,  if  possible,  give  it  such  a  construction  as  will 
enable  it  to  have  effect.  (Lane  v.  Dorman,  3  Scam.  238 ;  New- 
,  land  V.  Marsh,  19  111.  376 ;  Cool'ey's  Cons.  Lim. — 6th  ed. — 
pages  216-218.) 

Where  the  meaning  of  a  statute  is  doubtful,  a  court  will 
endeavor  to  ascertain  the  intention  of  the  legislature  in  fram- 
ing it.  •  This  intention  may  be  ascertained  by  considering  the 
whole  act,  and  construing  one  part  by  another,  and  one  clause 
with  reference  to  its  connection  with  other  clauses.  (Sedgwick 
on  Stat.  Law,  pages  231  and  243 ;  Sutherland  on  Stat.  Cons. 
sees.  219,  234r,  239).  Statutes  are  not  always  interpreted 
according  to  the  letter,  but  according  to  the  intent  and  mean- 
ing. A  thing  within  the  intention  is  within  the  statute,  though 
not  within  the  letter ;  and  a  thing  within  the  letter  is  not  within 
the  statute,  unless  within  the  intention.  Where  a  particular 
construction  will  lead  to  an  absurd  consequence,  it  will  be 
presumed  that  some  exception  or  qualification  was  intended 
by  the  legislature  to  avoid  such  conclusion.  In  seeking  to 
discover  the  legislative  intent,  every  feature  of  the  Act,  from 
which  aid  can  be  derived,  will  be  looked  at ;  and  in  such  case 
the  title  of  the  act  claims  a  degree  of  notice,  and  will  have  its 
due  share  of  consideration.  Perry  County  v.  Jefferson  County^ 
94  111.  214. 

When  section  33  was  amended  in  1893,  it  was  a  part  of  the 
same  general  Act  in  regard  to  fees  and  salaries  and  the  clas- 
sification of  counties,  of  which  said  section  13  as  amended 
in  1883  was  a  part.     The  former  section  must  therefore  be 
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construed  with  reference  to  its  connection  with  the  latter.  As 
section  13  divided  counties  into  the  constitutional  number  of 
three  classes,  and  put  into  the  second  class  counties  contain- 
ing over  25,000  and  not  exceeding  100,000  inhabitants,  and 
into  the  third  class  counties  containing  over  100,000  inhab- 
itants, it  will  not  be  presumed,  that  the  legislature  intended 
to  disturb  this  classification  by  the  unconstitutional  act  of 
adding  ia,  class  of  counties  containing  a  population  exceeding 
70,000.  The  two  sections  will  be  so  construed,  if  possible,  as 
to  make  them  harmonize  with  each  other.  Section  13  closes 
with  these  words :  "The  fees  and  compensation  of  the  several 
ofl&cers  hereinafter  named  shall  be  as  follows,  in  the  respect- 
ive classes  of  the  counties  to  which  they  belong:"  (1  Starr  & 
Cur.  Ann.  Stat,  page  1122).  These  words  apply  and  extend 
to  section  33,  which  has  the  prefatory  title  already  referred 
to :  to- wit :  "Fees  and  compensation  of  clerks  of  courts  of 
record,  except  in  probate  matters,  in  counties  of  the  third 
class."  This  title,  which  is  inserted  between  sections  32  and 
33,  is  a  part  of  the  Act,  and  plainly  indicates  that  section  33 
was  intended  to  provide  for  the  fees  of  clerks  "in  counties  of 
the  third  class,"  as  fixed  by  the  preceding  section  13.  The 
Act  of  1893  did  not  change  or  do  away  with  this  title  thus 
given  to  section  33.  What  were  counties  of  the  third  class 
as  fixed  by  section  13?  They  were  counties  containing  a 
population  exceeding  100,000,  and  not  counties  having  a 
population  exceeding  70,000.  Hence,  there  is  a  conflict  be- 
tween the  title  preceding  section  33  and  the  words  of  the  first 
clause  of  that  section,  the  one,  designating  counties  of  the 
third  class  having  a  population  exceeding  100,000,  and  the 
other,  designating  counties  having  a  population  exceeding 
70,000.  The  title  should  have  its  due  share  of  consideration 
in  determining  the  intention  of  the  legislature,  and  clearly 
shows,  when  taken  in  connection  with  the  clause  hereinafter 
referred  to,  that  the  legislature  made  a  mistake,  when  it 
passed  the  amendment  of  1893,  in  not  substituting  the  words, 
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**one  hundred/*  for  and  in  the  place  of  the  word,  "seventy," 
so  that  the  first  clause  in  the  section  should  have  read :  "in 
^iounties  having  a  population  exceeding  one  hundred  thou- 
sand inhabitants."  The  correctness  of  this  conclusion  is  still 
further  apparent  from  a  subsequent  provision  in  section  33  as 
amended  in  1893,  which  begins  as  follows:  "Clerks  of  courts 
of  record  in  this  State,  in  counties  of  the  third  class,  shall  be 
allowed/ttrffeer  fees  as  follows : "  The  word,  ''further, "  evidently 
means :  in  addition  to  the  $10.00  and  other  fees  previously 
spoken  of;  showing  that  "counties  of  the  third  class"  .and 
"counties  having  a  population  exceeding  seventy  thousand  in- 
habitants" were  intended  to  be  designations  of  the  same  class. 

It  is  manifest,  that  the  thing  within  the  letter,  to- wit :  "sev- 
enty thousand,"  is  not  within  the  statute,  because  not  within 
the  intention,  while  the  thing  within  the  intention,  to-wit: 
"one  hundred  thousand,"  is  within  the  statute,  though  not 
within  the  letter.  This  construction  harmonizes  sections  13 
and  33  and  the  title  and  body  of  the  latter  section,  and  gives 
effect  to  what  appears,  from  a  view  of  the  whole  act  concern- 
ing fees  and  salaries,  and  all  its  parts,  to  have  been  the  in- 
tention of  the  legislature.  The  same  mistake  made  in  1893 
was  made  in  1883,  when  section  13  was  amended,  in  not  then 
changing  the  language  of  section  33  to  make  it  conform  to  the 
classification  fixed  by  section  13 ;  and  the  same  observations 
here  niade  in  regard  to  section  33,  as  amended  in  1893,  apply 
to  that  section  as  it  stood  during  the  ten  years  from  1883  to 
1893. 

It  follows,  from  the  considerations  thus  presented,  that  the 
prayer  of  the  petition  for  a  writ  of  mandamus  must  be  denied. 

Writ  denied. 
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Joseph  F.  Prichard 

V. 

The  People  op  the  State  op  Illinois. 

Filed  at  ML  Vernon  January  16,  2894, 

1.  Bigamy— ^rst  husband  or  wife  must  be  living.  It  is  Indispensable 
to  the  commission  of  the  crime  of  bjgamy  that  the  first  husband  or 
wife  shall  be  living  at  the  time  of  the  second  marriage ;  and  an  indict* 
ment  which  fails  to  charge  that  fact  is  bad,  and  should,  on  motion,  b& 
quashed,  or  the  judgment  should  be  arrested,  on  motion. 

2.  Same — sufficiency  of  indictment.  An  indictment  for  bigamy  al- 
leged that  the  defendant,  on,  etc.,  at,  etc.,  did  marry  one  Eliza  Ann 
Sweet,  a  female,  and  that  the  said  defendant,  Joseph  Ferguson  Prich- 
ard, afterward,  to- wit,  on,  etc.,  at,  etc.,  feloniously  and  unlawfully  did 
marry  and  take  to  wife  one  V.  M.  L.,  and  to  him  the  said  V.  M.  L.  waa 
4hen  and  there  married,  the  said  defendant  well  knowing  the  said 
Eliza  Ann  Ferguson,  his  former  wife,  was  then  alive,  and  the  said  de« 
fendant  never  having  been  legally  divorced  from  the  said  Eliza  Ann 
Prichard,  etc.:  Held,  that  the  indictment  was  insufficient  to  sustain 
a  conviction. 

3.  The  rule  that  all  the  allegations  of  fact  in  pleadings  shall  be  di- 
rect and  positive,  and  not  merely  argumentative  or  inferential,  is  not 
changed  by  section  408  of  the  Criminal  Code,  which  provides  that 
"every  indictment  or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct  which  states  the  offense  in  the  terma 
and  language  of  the  statute  creating  the  offense,  or  so  plainly  that  the 
nature  of  the  offense  can  be  easily  understood  by  the  jury." 

4.  Whether  the  description  of  the  offense  in  an  indictment  is  so 
plain  that  its  nature  can  easily  be  understood  by  the  jury,  must  depend 
upon  whether  it  is  described  with  at  lea.st  a  reasonable  degree  of  cer- 
tainty, using  the  term  "certainty"  in  its  common  law  sense. 

Writ* OF  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Mr.  Franklin  A.  McConaughy,  for  the  plaintiflf  in  error : 

The  charge  must  be  laid  positively,  and  not  inferentially,  or 

by  way  of  recital,  merely.     Therefore,  a  material  fact  laid  in 

an  indictment,  after  a  "whereas,"  will  render  the  indictment 

bad.     1  Archbold  on  Crim.  Pr.  and  PI.  (Pomeroy's  ed.)  275. 
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An  averment  must  be  introduced  that  the  former  consort 
was  alive  at  the  time  of  the  second  marriage,  and  must  be 
directly  charged.    3  Chitty  on  Grim.  Law,  sees.  231,  719,  note. 

The  facts  constituting  the  offense  must  not  be  stated  argu- 
mentatively, — that  is,  left  to  be  inferred  from  the  facts  stated, 
— but  must  be  stated  in  express  and  positive  language.  Moore 
on  Grim.  Law,  sec.  786. 

This  author  also  adheres  to  this  rule  in  the  precedent  which 
he  furnishes  for  this  form  of  indictment,  (Idem.  sec.  630,)  and 
is  in  accord  with  Wharton  in  his  precedents.  2  Precedents  of 
Indictment  and  Pleas,  985 ;  4  Am.  and  Eng.  Ency.  of  Law, 
744;  Starkie  on  Grim.  PI.  (1st  ed.)  270;  1  Bishop  on  Grim. 
Pr.  sec.  555. 

It  is  a  rule  of  pleading  that  the  pleader  must  present  the  ma- 
terial facts  in  traversable  form.    State  v.  LaBose,  26  Vt.  765. 

In  the  statute  making  this  offense,  (Grim.  Gode,  div.  1,  sec. 
28,)  the  proviso  is  no  part  of  the  charge,  and  there  is  no  need 
of  negativing  it.  Lequat  v.  People,  11  111,  330;  Metzker  v. 
People,  14  id.  102. 

It  has  been  held  by  this  court  that  it  is  not  necessary  to  set 
out  in  full  or  with  particularity  the  first  marriage,  in  indict- 
ments for  bigamy,  but  where  it  is  done  it  must  be  done  ac- 
curately, and  a  variance  in  the  name  of  the  first  wife  is  fatal. 
Here  another  objection  arises  to  this  indictment,  if  further 
objection  is  necessary.  It  will  be  seen,  in  the  concluding 
part  of  this  indictment,  that  the  name  of  the  first  wife  is  given 
as  "Eliza  Ann  Ferguson"  instead  of  "Eliza  Ann  Prichard." 
Rex  V.  Gooding,  G.  &  M.  296 ;  2  Wharton  on  Precedents  of 
Indictments  and  Pleas,  985 ;  Wharton  on  Grim.  PI.  and  Pr* 
sec.  151;  Bishop  on  Grim.  Stat.  601. 

Mr.  M.  T.  Moloney,  Attorney  General,  and  Mr.  M.  W^ 
ScHAFFER,  State's  Attorney,  for  the  People : 

Whenever  a  description  or  averment  can  be  stricken  out 
without  affecting  the  charge  against  the  prisoner  and  without 
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vitiating  the  indictment,  it  may,  on  the  trial,  be  treated  as 
surplusage,  and  rejected.  Durham  v.  People,  4  Scam.  174; 
Sutton  V.  People,  145  111.  279. 

In  setting  out  the  first  marriage  the  name  of  the  wife  is  set 
out  with  particularity,  and  it  was  not  necessary  to  mention 
her  name  again,  but  to  refer  to  her  only  as  the  first  or  former 
wife.  Under  the  decision  in  the  Durham  case,  supra,  and  the 
Sutton  case,  supra,  the  name  may  be  treated  as  surplusage. 

Section  408,  chapter  38,  of  the  Revised  Statutes  of  Illinois, 
provides  that  "every  indictment  or  accusation  of  the  grand 
jury  shall  be  deemed  suflSciently  technical  and  correct  which 
states  the  offense  in  the  terms  and  language  of  the  statute 
creating  the  offense,  or  so  plainly  that  the  nature  of  the  of- 
fense may  be  easily  understood  by  the  jury."  Plummer  v. 
People,  74  111.  361. 

We  earnestly  submit  that  the  indictment  is  drawn  in  the 
terms  and  language  of  the  statute,  and  charges  the  offense  so 
plainly  that  the  nature  thereof  was  and  could  be  understood, 
both  by  the  plaintiff  in  error  and  the  jury  that  tried  the  case. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

Joseph  Ferguson  Prichard  was  indicted  in  the  Circuit  Court 
of  St.  Clair  county  for  the  crime  of  bigamy,  and  on  trial, 
was  found  guilty,  and  sentenced  to  imprisonment  in  the  peni- 
tentiary for  the  term  of  one  year,  and  to  pay  a  fine  of  $25, 
together  with  the  costs  of  the  prosecution.  To  reverse  the 
sentence  thus  pronounced  upon  him,  he  now  brings  the  record 
to  this  court  by  writ  of  error.  Several  errors  are  assigned,  but 
we  shall  find  it  necessary  to  notice  but  one.  The  indictment 
consists  of  but  one  count,  and  omitting  the  formal  caption  and 
the  signature  of  the  state's  attorney,  is  as  follows : 

"The  grand  jurors,  chosen,  selected  and  sworn,  in  and  for 
the  county  of  St.  Clair,  in  the  name  and  by  the  authority  of 
the  People  of  the  State  of  Illinois,  upon  their  oaths  present : 
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That  Joseph  Ferguson  Prichard,  late  of  Milwaukee  county, 
in  the  State  of  Wisconsin,  on  the  twenty-fourth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand,  eight  hundred 
and  eighty-three,  at  and  within  the  said  county  of  Milwaukee 
aforesaid,  did  marry  one  Eliza  Ann  Sweet,  a  female,  and  her 
the  said  Eliza  Ann  Sweet  then  and  there  had  for  his  wife, 
known  by  the  name  of  Eliza  Ann  Prichard,  and  that  said 
Joseph  Ferguson  Prichard,  afterward,  to- wit,  on  the  sixth  day 
of  April,  in  the  year  of  our  Lord  one  thousand,  eight  hundred 
and  ninety-two,  at  the  city  of  Belleville,  in  the  county  of  St. 
Clair,  State  of  Illinois,  feloniously  and  unlawfully,  did  marry 
and  take  to  wife,  one  Virginia  M.  Lewis,  a  female,  and  to  him 
the  said  Virginia  M.  Lewis  was  then  and  there  married,  the 
said  Joseph  Ferguson  Prichard  well  knowing  the  said  Eliza 
Ann  Ferguson,  his  former  wife,  was  then  alive,  and  the  said 
Joseph  Ferguson  Prichard  never  having  been  legally  divorced 
from  the  said  Eliza  Ann  Prichard,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  same  People  of  the  State  of  Illinois." 
The  suflSciency  of  the  indictment  was  challenged,  prior  to 
the  trial,  by  motion  to  quash,  and  afterwards  by  motion  in 
arrest  of  judgment,  and  the  question  now  is,  whether  it  suffi- 
ciently charges  the  defendant  with  the  commission  of  the  crime 
of  which  he  has  been  convicted. 

The  statute  in  relation  to  the  crime  of  bigamy  is  as  follows : 
"Whoever,  having  a  former  husband  or  wife  living,  marries 
another  person,  or  continues  to  cohabit  with  such  second  hus- 
band or  wife  in  this  State,  shall  be  deemed  guilty  of  bigamy, 
and  be  imprisoned  in  the  penitentiary  not  less  than  one  year 
nor  more  than  five  years,  and  fined  not  exceeding  $1000: 
Provided^  nothing  herein  contained  shall  extend  to  any  person 
whose  husband  or  wife  shall  have  been  continually  absent 
from  such  person  for  the  space  of  five  years  together,  prior  to 
said  second  marriage,  and  he  or  she  not  knowing  such  hus- 
band or  wife  to  be  living  within  that  time.     Also,  nothing 
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herein  contained  shall  extend  to  any  person  that  is,  or  shall 
be  at  the  time  of  such  second  marriage,  divorced  by  lawfal 
authority  from  the  bands  of  such  former  marriage,  or  to  any 
person  where  the  former  marriage  hath  been,  by  lawful  au- 
thority, declared  void." 

It  is  of  course  indispensable  to  the  commission  of  the  crime 
of  bigamy,  that  the  first  husband  or  wife  should  be  living  at 
the  time  of  the  second  marriage.  Indeed,  the  crime,  by  its 
very  definition,  consists  of  marrying  a  second  husband  or  wife 
while  the  first  husband  or  wife  is  living  and  undivorced.  There 
is,  however,  no  direct  averment  in  the  indictment  in  this  case 
that  at  the  time  of  the  defendant's  second  marriage,  his  first 
wife  was  living. 

Beliance  is  placed  upon  the  averment  that  the  defendant, 
^  at  the  time  of  his  second  marriage,  knew  that  his  first  wife 
was  living.  If  this  is  to  be  taken  as  an  allegation  that  his 
former  wife  was  then  living,  it  is  merely  argumentative.  The 
allegation  being  that  the  defendant  knew  that  his  former  wife 
was  living,  it  is  sought  to  be  inferred  by  way  of  argument,  that 
she  must  have  been  in  fact  living.  But  it  is  an  elementary 
rule  of  pleading,  both  civil  and  criminal,  that  allegations  of 
fact  in  pleadings  should  be  direct  and  positive,  and  not  merely 
argumentative  or  inferential. 

Nor  are  we  disposed  to  hold  that  this  rule  of  pleading,  in 
its  application  to  criminal  indictments,  is  abrogated  by  sec- 
tion 408  of  the  Criminal  Code  which  provides  that,  "Every 
indictment  or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct,  which  states  the  offense  in 
the  terms  and  language  of  the  statutes  creating  the  oflFense, 
or  so  plainly  that  the  nature  of  the  offense  can  be  easily  un- 
derstood by  the  jury."  Of  course  it  must  be  admitted  that 
the  description  of  the  offense  in  this  case  is  not  in  the  terms 
or  language  of  the  statute,  and  whether  the  description  of  the 
offense  is  so  plain  that  its  nature  could  easily  be  understood 
by  the  jury,  must  depend  upon  whether  it  is  described  with 
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at  leasi  a  reasonable  degree  of  certainty,  using  the  term  "cer- 
tainty" in  its  common  law  sense. 

But  not  only  is  the  allegation  that  the  defendant's  former 
wife  was  living  at  the  time  of  his  second  marriage  purely  ar- 
gumentative, but  it  is  otherwise,  to  say  the  least,  exceedingly 
equivocal  and  ambiguous.  After  stating  that  the  defendant's 
first  marriage  was  with  Eliza  Ann  Sweet,  known  by  the  name 
of  Eliza  Ann  Prichard,  the  allegation  is,  that  he  afterwards 
married  Virginia  M.  Lewis,  "the  said  Joseph  Ferguson  Prich- 
ard well  knowing  the  said  Eliza  Ann  Ferguson,  his  former 
wife,  was  then  alive."  Eliza  Ann  Ferguson  was  not  the  name 
of  the  former  wife  to  whom  he  is  alleged  to  have  been  mar- 
ried, and  the  allegation  that  he  knew  that  a  person  of  that 
name  was  living  at  the  date  of  his  second  marriage,  has  no 
tendency  to  show  that  his  former  wife  was  then  living. 

Nor  is  the  diflSculty  obviated  by  prefixing  to  the  name  Eliza 
Ann  Ferguson  the  word  "said,"  and  by  following  it  by  the 
words,  "his  former  wife."  Without  these  words,  it  would  have 
been  the  fair  if  not  the  necessary  interpretation  of  the  plead- 
ing, that  an  entirely  different  person  was  referred  to.  By  these 
words  an  ambiguity  may  be  said  to  be  created.  By  their  in- 
sertion, it  was  made  uncertain  whether  the  name  "Ferguson" 
was  used  instead  of  "Prichard"  by  reason  of  a  clerical  error, 
or  as  intending  to  designate  a  different  person.  But  in  any 
event,  the  ambiguity  and  uncertainty  is  such,  that  it  can  not 
be  said  that  from  the  indictment,  the  jury  could  have  easily 
understood  the  nature  of  the  offense  .charged  against  the  de- 
fendant. 

We  think  the  indictment  was  clearly  insufiScient,  and 
that  the  motion  to  quash,  as  well  as  the  motion  in  arrest  of 
judgment,  should  have  been  sustained.  The  judgment  will 
therefore  be  reversed,  and  the  cause  will  be  remanded,  with 
directions  to  quash  the  indictment  and  discharge  the  defend- 
ant from  further  prosecution  thereon. 

Judgment  reversed. 
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Job  L.  Spenceb  et  al. 

V. 

Benjamin  B.  Wiley  et  al. 
Filed  at  Ottawa  October  26, 1893. 

1.  Partition — power  of  court  to  enter  a  money  judgment  on  a  mort- 
gage  indebtedneea.  On  bill  for  the  partition  of  land,  where  the  bolder 
of  a  mortgage  on  one  of  the  undivided  interests  is  made  a  party,  the 
court  has  no  power  to  enter  a  judgment  or  decree  against  the  mort- 
gagor, and  enforce  its  payment  by  execution,  or  otherwise;  and  a 
decree  of  the  court  finding  the  sum  due  on  the  mortgage  will  not 
merge  the  indebtedness,  so  as  to  arrest  the  running  of  the  Statute  of 
Limitations. 

2.  SA'ii.isi— finding  as  to  incumbrance  on  undivided  interest.  Under 
section  15  of  the  Partition  act  it  is  not  made  the  duty  of  the  court  to 
ascertain  the  amount  due  on  a  debt  of  one  of  the  tenants  in  common 
secured  by  mortgage.  It  may  ascertain  and  declare  that  the  mortgagee 
has  a  valid  mortgage  upon  the  interest  of  one  of  the  tenants  in  common. 

3.  By  that  judgment,  whether  it  declares  the  amount  then  due  on 
the  mortgage  debt  or  not,  the  relation  of  debtor  and  creditor  between 
the  parties  to  the  mortgage  is  not  changed,  but  under  the  provisions 
of  section  24  of  the  act  the  mortgagee's  lien  remains  in  full  force  upon 
the  part  assigned  or  left  for  the  mortgagor.  If  found  necessary  to  sell 
the  land,  the  court  may  find  the  amount  due,  and  order  it  to  be  paid 
out  of  the  distributive  share  of  the  mortgagor  in  the  proceeds  of  the 
sale.  But  this  may  be  done  even  after  the  sale.  If  no  sale  is  ordered, 
a  finding  of  the  sum  due  is  of  no  effect  whatever. 

4.  Parties— 6i7Z  for  partition — mortgagee.  The  mortgagee  or  holder 
of  a  note  secured  by  mortgage  given  by  one  tenant  in  common  is  a 
necessary  party  to  a  bill  for  the  partition  of  the  land. 

5.  Limitations — not  arrested  by  decree  in  partition.  A  tenant  in 
common  gave  a  mortgage,  in  1875,  on  his  undivided  interest.  In  1884 
a  bill  was  filed  by  one  of  the  tenants  in  common,  in  which  the  interest 
of  the  mortgagor  was  set  off  to  a  party  succeeding  to  his  equity  of 
redemption,  subject  to  the  lien  of  his  mortgage,  which  was  properly 
described,  but  the  decree  also  found  the  sum  due  on  the  mortgage, 
without  any  order  for  its  collection.  In  1890  the  holder  of  the  mort- 
gage debt  filed  his  bill  to  foreclose  :  Held,  that  the  Statute  of  Limita- 
tions (sec.  11)  was  a  bar  to  the  suit,  and  that  the  case  was  not  taken  out 
of  the  statute  by  the  decree  in  partition. 


Digitized  by 


Google 


8pkncbb  et  dl.  v.  Wilet  et  al»  57 

Opinion  of  the  Court. 

Appbal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  conrt  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 

Mr.  F.  P.  Bbad,  for  the  appellants. 

Mr.  Joseph  Wright,  for  the  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

Benjamin  B.  Wiley,  heing  tenant  in  common,  with  others, 
of  certain  real  estate  in  Cook  county,  on  the  19th  of  April, 
1873,  executed  a  trust  deed,  in  the  nature  of  a  mortgage,  to 
his  undivided  interest,  to  secure  the  payment  of  his  promis- 
sory note  of  that  date  for  $11,090,  due  June  27,1875.  Sub- 
sequently his  interest,  subject  to  the  trust  deed,  passed  to 
Sarah  Wiley.  On  the  7th  of  July,  1884,  in  a  proceeding  to 
partition  the  lands,  to  which  the  holder  of  the  above  mentioned 
note  and  mortgage,  the  mortgagor,  and  Sarah  Wiley,  were 
parties,  the  share  of  Sarah  Wiley  was  set  oflf  to  her,  the  decree 
containing  the  foUowing'finding :  "And  the  court  further  finds 
that  ♦  ♦  ♦  said  last  described  tract  belonging  to  Sarah 
Wiley  *  *  *  is  subject  to  the  following  liens  and  incum- 
brances :  First,  a  trust  deed  from  said  Benjamin  B.  Wiley 
to  Daniel  L.  Shorey,  trustee,  dated  April  19,  1873,  to  secure 
the  sum  of  $11,090,  represented  by  one  note  of  said  Wiley, 
payable  to  the  order  of  Gideon  L.  Spencer,  maturing  on  or 
before  the  27th  day  of  June,  1875,  with  interest  thereon  at 
the  rate  of  six  per  cent  per  annum  after  maturity,  which  said 
note  is  now  the  .property  of  said  Gideon  L.  Spencer,  and  on 
which  there  is  due  the  sum  of  $17,097.08, — which  said  last 
named  trust  deed  and  debt  is  a  first  lien  upon  said  premises 
last  described,  subject  to  the  following  tax  liens  thereon." 

On  April  30,  1890,  appellant's  testate  having  become  the 
legal  holder  of  the  mortgage  deed  and  indebtedness  secured 
by  it,  filed  this  bill,  setting  up  the  foregoing  facts,  and  pray- 
ing that  an  account  might  be  taken  of  the  amount  due  on  the 
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$17,097,08  80  decreed  to  be  a  first  lieu  upon  said  premises,  as 
the  principal  and  interest  on  said  note,  etc.,  and  for  a  decree 
of  foreclosure  against  the  lands  so  set  ofiF  to  Sarah  Wiley. 
Appellees,  who  were  made  defendants  to  the  bill,  answered, 
admitting,  substantially,  the  allegations  of  the  bill,  but  plead- 
ing the  Statute  of  Limitations  in  bar.  On  the  hearing  the  plea 
ivas  sustained,  and  the  bill  dismissed  at  complainants'  cost. 
The  Appellate  Court  having  affirmed  that  decree,  complain- 
ants prosecute  this  appeal. 

It  is  admitted  by  all  parties  that  the  only  question  in  the 
<jase  is  whether  or  not  the  action  was  barred  by  the  Statute  of 
Limitations  at  the  date  of  filing  the  bill,  and  it  is  conceded  by 
appellants  that  this  question  must  be  answered  in  the  affirm, 
ative  unless  the  case  is  taken  out  of  the  provisions  of  section 
11,  chapter  83,  of  the  Revised  Statutes,  (2  Starr  &  Curtis, 
1550J  by  decree  in  partition. 

The  theory  of  the  bill  is,  that  the  indebtedness  described 
in  the  mortgage  became  merged  in  that  decree,  and  thereafter 
the  mortgage  stood  as  security,  not  for  the  $11,090  note,  but 
the  $17,097.08  mentioned  in  the  decree,  and  counsel  "for  ap- 
pellants endeavors,  by  his  argument,  to  bring  the  case  within 
the  rule  that  when  a  mortgage  indebtedness  is  reduced  to 
judgment,  thereafter  the  mortgage  becomes  security  for  the 
payment  of  that  judgment.  There  are  two  conclusive  answers 
to  that  argument :  First,  tbe  court  had  no  power  to  enter 
judgment  or  decree  for  tbe  mortgage  indebtedness  in  the  par- 
tition proceeding;  and  second,  it  did  not  attempt  to  do  so. 
It  is  true,  the  holder  of  the  mortgage  was  a  necessary  party 
to  the  bill  for  partition,  under  section  6,  chapter  106,  of  the 
Revised  Statutes,  (2  Starr  &  Curtis,  1726,)  and  section  16 
authorized  the  court  to  ascertain  and  declare  the  rights,  titles 
and  interests  of  all  parties  to  the  suit,  and  give  judgment 
accordingly ;  but  the  statement  that  section  24  "provides  that 
a  person  having  a  mortgage  on  the  share  of  a  part  owner 
shall  be  concluded  by  the  judgment  in  partition,"  does  not 
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fairly  state  the  true  scope  of  that  section.  Its  language  is : 
"A  person  having  a  mortgage,  attachment  or  other  lien  on  the 
share  of  a  part  owner  shall  be  concluded  by  the  judgment  in 
partition  so  far  as  it  respects  the  partition  and  the  assignment 
of  the  shares,  but  bis  lien  shall  remain  in  full  force  upon  the 
part  assigned  to  or  left  for  such  part  owner." 

It  seems  too  clear  for  argument  that  section  15  does  not 
give  the  court  power  to  enter  a  money  judgment  or  decree  in 
favor  of  one  party  to  the  suit  against  another, — that  is  to  say, 
the  court  could  not,  under  that  section,  enter  a  judgment  or 
decree  against  the  maker  of  the  note  described  in  the  mort- 
gage, and  enforce  its  payment  by  execution  or  otherwise. 
The  action  is  for  no  such  purpose.  The  proceeding  is  for  the 
purpose  of  severing  the  interests  in  common,  and  the  power  of 
the  court  to  ascertain  and  declare  the  right,  title  and  interest 
of  the  mortgagee  is  in  no  sense  a  power  to  enforce  the  collec- 
tion of  his  debt.  The  debt  may  not  be,  and  often  is  not,  due 
for  years  after  the  partition.  The  jurisdiction  over  the  par- 
ties to  the  mortgage  is  for  the  purpose,  only,  of  enabling  it  to 
make  partition  of  the  mortgaged  property  fairly  and  equitably 
between  the  owners.  Under  that  section  it  is  not  made  the 
duty  of  the  court  to  ascertain  the  amount  due  on  a  debt 
secured  by  mortgage.  It  may  ascertain  and  declare  that  the 
mortgagee  has  a  valid  mortgage  upon  the  interest  of  one  of 
the  tenants  in  common,  and  give  judgment  accordingly.  By 
that  judgment,  whether  it  declares  the  amount  then  due  on 
the  debt  or  not,  the  relation  of  debtor  and  creditor,  between 
the  parties  to  the  mortgage,  is  not  changed,  but,  under  the 
provisions  of  section  24,  the  mortgagee's  lien  remains  in  full 
force  upon  the  part  assigned  or  left  for  the  mortgagor.  If, 
upon  the  coming  in  of  the  report  of  the  commissioners,  it  is 
found  necessary  to  sell  the  land,  the  court  may  ascertain  the 
amount  due  on  the  mortgage  debt,  and  order  it  paid  out  of 
the  distributive  share  of  the  mortgagor  in  the  proceeds  of  the 
sale.   But  that  may  be  done  even  after  the  sale.    No  sale  being 
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ordered  in  the  proceeding  in  question,. finding  the  amount  due 
was  wholly  unnecessary  and  of  no  effect  whatever. 

Again,  no  attempt  was  made  in  that  proceeding  to  render 
a  judgment  or  enter  a  decree  for  the  mortgage  debt.  The 
order  upon  which  this  bill  is  based  does  no  more  than  declare 
that  the  interest  set  off  to  Sarah  Wiley  is  subject  to  an  incum- 
brance, and  then  describes  that  incumbrance.  It  was  not 
intended  to  affect  the  indebtedness  as  to  its  maturity  or  dura- 
tion.  It  has  no  more  effect  on  a  right  of  action  to  recover 
that  indebtedness  than  if  it  had  been  made  before  the  $11,090 
note  became  due.  In  tliat  case  no  one  would  claim  that  the 
mortgage  could  be  foreclosed  immediately  upon  rendering  the 
decree,  and  with  no  greater  reason  can  it  be  said  that  the 
right  was  thereby  extended  beyond  the  period  of  limitation. 
Section  39  of  the  Partition  act,  and  the  decisions  of  this  court 
cited  by  counsel,  are  not  in  conflict  with  the  views  here  ex- 
pressed. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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George  L.  Bose  et  al. 

V. 

William  TValk  et  al. 

Filed  at  Ottava  January  16, 1S94. 

1.  Mortgage— /orccioaure  of  junior  mortgage.  A  junior  mortgage 
may  be  foreclosed  upon  tbe  equity  of  redemption,  subject  to  the  lien 
of  a  prior  mortgage,  where  tiie  latter  has  not  been  foreclosed  and  a  sale 
had  and  deed  made  to  the  purchaser. 

2.  Skue— effect  of  foreclosure  and  sale  under  senior  mortgage  on  ju- 
nior mortgage.  Upon  the  foreclosure  of  a  senior  mortgage,  and  a  sale 
and  conveyance  in  pursuance  thereof,  the  equity  of  redemption  in  the 
mortgagor  will  be  extinguished,  and  nothing  will  remain  upon  which 
a  junior  mortgage  can  attach  or  which  can  be  sold  on  its  foreclosure. 
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3.  By  the  foreclosure  of  a  prior  mortgage,  and  a  sale  and  conveyance 
therennder,  the  legal  title  in  the  mortgaged  premises  will  vest  in  the 
grantee  in  the  master's  deed,  leaving  nothing  in  the  mortgagor  or  the 
junior  mortgagee  except  the  right  to  redeem  in  equity,  and  upon  re- 
demption by  the  junior  mortgagee  he  may  foreclose  his  mortgage  and 
have  the  land  sold  in  satisfaction  of  his  debt  and  the  sum  advanced  to 
redeem  from  the  prior  mortgage. 

4.  Same — right  of  junior  mortgagee  not  made  party,  to  foreclose  senior 
mortgage.  The  right  of  a  junior  mortgagee  to  redeem  from  a  prior 
mortgage  will  not  be  cut  off  by  a  bill  to  foreclose  the  prior  mortgage, 
to  which  he  was  not  made  a  party.  But  after  foreclosure  and  sale  under 
the  senior  mortgage,  and  deed  made,  without  making  a  junior  mort- 
gagee a  party,  the  latter  can  not  maintain  a  bill  to  foreclose  his  mort- 
gage without  seeking  to  redeem  from  the  prior  mortgage. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  0.  H.  Horton,  Judge,  presiding. 

October  12,  1882,  William  James  joined  by  his  wife,  exe- 
cuted a  trust  deed  upon  the  lots  in  controversy,  with  others, 
to  Frank  R.  Chandler,  to  secure  the  payment  of  two  notes  of 
$4000  each.  On  January  31,  1885,  said  James,  by  his  trust 
deed,  conveyed  his  equity  of  redemption  in  said  lots  to  Joseph 
B.  Lapham,  to  secure  the  payment  of  font  promissory  notes : 
one  to  Rose,  McAlpin  &  Co.,  for  $1058.56,  one  to  Edward  Mott 
&  Co.,  for  $519.91,  one  to  Rosenfield  &  Greiner,  for  $342.81, 
and  the  fourth  to  Lapham  &  Waterbury,  for  $1093.50. 

On  the  19th  day  of  January,  1888,  the  Sullivan  Savings 
Institution  and  Charles  L.  Mead,  owners  of  the  notes  secured 
by  the  Chandler  trust  deed,  which  were  past  due  and  unpaid, 
filed  their  bill  to  foreclose  said  trust  deed,  in  the  Superior 
Court  of  Cook  county,  making  said  James  and  others,  includ- 
ing said  Joseph  B.  Lapham,  who  was  trustee  in  said  junior 
trust  deed  and  member  of  the  beneficiary  firm  of  Lapham  & 
Waterbury,  parties  defendant.  The  defendants  were  all  served 
with  process,  and  on  the  26th  of  March,  1888,  a  decree  of 
foreclosure  was  rendered  foreclosing  said  trust  deed  to  said 
Chandler^  and  finding  the  sum  due  thereunder  to  be  $8529.50, 
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and  reqiiiring  the  same  to  be  paid  within  a  time  fixed,  and 
that  in  default  thereof  the  premises  be  sold  by  the  master, 
etc.,  and  making  the  usual  proTisions  for  redemption  and 
deed.  The  bill  alleged,  and  the  decree  found,  that  at  the  time 
of  filing  the  bill  said  Joseph  B.  Lapham  was  the  legal  holder 
of  all  the  notes  secured  by  the  junior  trust  deed.  Payment 
not  having  been  made,  the  lots  were  sold  by  the  master,  as 
directed  by  the  decree,  and  were  bid  off  by  William  H.  Rose 
for  the  amount  of  the  decree,  interest  and  costs,  and  the  usual 
certificate  of  sale,  dated  May  21, 1888,  issued  to  the  purchaser* 
The  certificate  having  been  assigned  to  Peyton  R.  Chandler, 
and  no  redemption  having  been  made  from  said  sale,  the 
master,  on  September  24,  1889,  executed  and  delivered  to 
said  Chandler  a  deed  in  accordance  with  said  decree.  The 
action  of  the  master  in  making  such  sale,  etc.,  was,  upon  re- 
port thereof,  duly  approved.  On  the  31st  day  of  August,  1889, 
Chandler  conveyed  lots  8  and  9  to  Potratz,  one  of  the  defend- 
ants in  the  present  proceeding,  who  paid  therefor  $7500  in 
cash,  and  the  other  lots  to  defendant  Walk  for  $7500,  $5000 
of  which  was  paid  in  cash  and  $2500  on  time,  secured  by  mort- 
gage on  the  lots  sold  to  him. 

January  7,  1891,  George  L.  Rose  and  the  other  payees  in 
the  notes  secured  by  the  junior  trust  deed  mentioned,  filed 
their  bill  in  the  circuit  court  of  Cook  county  to  foreclose  said 
junior  trust  deed,  and  for  a  sale  of  the  real  estate  therein  de- 
scribed, for  the  payment  of  the  several  sums  thereby  secured. 
The  mortgagor,  William  James,  said  Walk  and  Potratz,  the 
Sullivan  Savings  Institution  and  Peyton  R.  Chandler  were 
made  defendants.  Walk  and  Potratz  answered,  setting  up  the 
proceedings  in  the  former  foreclosure ;  that  they  bought  the 
property  in  good  faith,  in  reliance  on  said  decree ;  that  they 
paid  therefor  the  sum  of  $15,000,  and  had  expended  $16,000 
in  the  erection  of  buildings  thereon ;  denying  the  right  of  com- 
plainants to  redeem,  or  to  foreclose  the  mortgage  as  against 
them,  etc.     The  Savings  Institution  and  Chandler  also  an* 
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swered,  setting  up  the  prooeedingg  in  the  former  foreclosure 
as  a  bar. 

The  evidence  offered  tended  to  show  that  Joseph  B.  Lapham 
was  not  the  owner  of  the  notes  described  in  the  junior  trust 
deed,  and  at  the  hearing  the  bill  was  so  amended  as  to  allege 
the  fact  that  he  was  not,  at  any  time,  owner  of  said  notes, 
and  that  complainants  in  the  present  bill  were  not  parties  to 
the  foreclosure  by  said  Sullivan  Savings  Institution  and  others, 
but  were  fraudulently  omitted  therefrom,  to  conceal  from  them 
the  pendency  of  said  suit,  etc.  This  amendment  having  been 
answered,  the  court,  on  hearing,  dismissed  the  bill  for  want 
of  equity.  On  appeal  to  the  Appellate  Court  this  decree  was 
affirmed. 

Mr.  L.  8.  HoDOBS,  for  the  appellants : 

A  judgment  or  decree  is  not  binding  upon  persons  who  are 
strangers  to  the  record,  and  have  not  been  heard  therein, 
directly  or  indirectly,  in  behalf  of  their  pre-existing  rights 
which  are  attempted  to  be  adjudicated  by  such  judgment  or 
decree.  As  to  such  persons  it  is  a  nullity,  and  can  be  at- 
tacked collaterally  .whenever  it  is  used  against  them,  as  to 
such  rights.  Borders  v.  Murphy,  78  III.  81 ;  Bigeloiv  v.  Duval, 
16  N.  Y.  646;  Peabody  v.  Roberts,  47  Barb.  91;  Iron  Co.  v. 
Brashnahan,  66  Mich.  489 ;  Avery  v.  Ryerson,  34  id.  363 ; 
Willis  V.  Henderson,  4  Scam.  13 ;  Clark  v.  Thompson,  47  III. 
25 ;  Boisford  v.  O'Connor,  57  id.  72 ;  Hodgen  v.  Guttery,  58 
id.  431;  Pratt  v.  Pratt,  96  id.  184;  McGraw  v.  Bayard,  id. 
146;  Coal  Co.  v.  Coal  Co.  Ill  id.  32;  Patton  v.  Smith,  113 
id.  499 ;  Cheney  v.  Patton,  134  id.  422. 

The  complainants  were  not  obliged  to  redeem  before  fore- 
closing this  junior  mortgage.  Jones  on  Mortgages,  1057; 
Goodman  v.  White,  26  Conn.  317 ;  Bigeloiv  v.  Duval,  16  N.  T. 
646;  47  Barb.  91 ;  Cheney  v.  Patton,  134  III.  422. 

The  practice  of  foreclosing  junior  mortgages  without  re- 
deeming from  prior  mortgages  is  recognized  in  many  cases. 
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the  purchaser  at  the  sale  taking  subject  to  the  rights  of  the 
senior  mortgagee.  Dodds  v.  Snyder,  44  111.  53 ;  Warner  v. 
Devitt,  4  Bradw.  306 ;  Norton  v.  Joy,  6  id.  406 ;  Atwater  v. 
West,  28  N.  J.  Eq.  361 ;  ChUver  v.  Weston,  27  id.  435 ;  Shinn 
V.  Shinn,  91  Dl.  477;  Stewart  v.  Johnson,  30  Ohio,  24. 

Messrs.  Blankb,  Ghytraus  &  Denebn,  Mr.  Lewis  H.  Bisbee, 
Mr.  Herman  W.  Stillman,  and  Mr.  Chaunoey  W.  Mabtin,  for 
the  appellees : 

The  only  remedy  appellants  had  was  by  bill  to  redeem. 
Cutter  Y.  Jones,  52  111.  84;  Kenyon  v.  Shreck,  id.  382;  Scates 
V.  King,  110  id.  456 ;  KUpotur  v.  Wood,  64  id.  345 ;  MaHin  v. 
Fridley,  23  Minn.  15. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  to  foreclose  a  junior  mortgage,  against 
the  purchasers  at  a  foreclosure  sale  under  a  senior  mortgage 
without  offering  to  redeem  from  such  sale.  Conceding  that 
the  complainants  were  not  parties  to  the  foreclosure  of  the 
senior  mortgage,  and  that  they  were  permitted  to  show  that 
Lapham,  who  was  a  party  to  that  proceeding,  (Brasher  v. 
Van  Cortlandt,  -2  Johns.  Ch.  242 ;  Walton's  Exrs.  v.  Herbert^ 
4  N.  J.  Eq.  73,)  was  not,  and  that  they  were,  the  legal  owners 
and  holders  of  the  indebtedness  secured  by  the  junior  mort- 
gage, their  rights  under  their  bill  would  not  be  materially 
changed.  It  is  familiar  that  a  complainant  must  recover,  if 
at  all,  according  to  the  allegations  and  prayer  of  his  bill.  As 
before  said,  the  bill  does  not  seek  to  redeem  from  the  sale 
under  the  decree  foreclosing  the  senior  mortgage,  the  validity 
and  regularity  of  which  is  not  questioned. 

It  is,  however,  insisted,  that  as  the  complainants  were  not 
parties  they  were  not  bound  by  the  decree  and  proceedings 
thereunder,  and  may  proceed  to  foreclose  their  mortgage,  sub- 
ject to  the  lien  of  the  senior  incumbrance,  as  if  no  foreclosure 
thereof,  and  sale  and  conveyance,  had  been  made.    This  is  a 
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misapprehension.  Their  security  was  upon  the  equity  of  re- 
demption remaining  in  the  mortgagor  or  grantor  in  their  deed 
of  trust,  and  upon  foreclosure  of  the  spnior  mortgage,  and  a 
sale  and  conveyance  in  pursuance  thereof,  the  equity  of  re- 
demption in  the  mortgagor  was  extinguished,  and  nothing 
remained  in  him  upon  which  the  junior  mortgage  could  attach 
or  that  could  be  sold  on  foreclosure  of  their  security.  By  the 
foreclosure  of  the  prior  mortgage,  and  sale  and  conveyance 
thereunder,  the  legal  estate  became  vested  in  the  grantee  in 
such  conveyance,  and  left  nothing  in  the  mortgagor  and  noth- 
ing in  the  junior  mortgagees  except  the  right  to  redeem  in 
equity,  and,  upon  redemption,  to  have  foreclosure  of  their 
mortgage  and  the  lan^  decreed  sold  for  the  satisfaction  of  the 
flame,  including  the  sum  advanced  to  make  the  redemption. 
{Jones  on  Mortgages,  sec.  1064;  Cutter  v.  JoneSy  52  111.  84; 
Kenyon  v.  Shreck,  id.  382  ;  KiUjoiir  v.  Wood,  64  id.  345 ;  Scates 
V.  Kmg,  110  id.  456.)  As  the  junior  mortgagees  had,  prior 
to  the  foreclosure  of  tbe^  senior  mortgage,  a  right  of  redemp- 
tion, that  could  not  be  cut  oflf  by  a  decree  in  a  proceeding  to 
which  they  were  not  parties. 

But  it  is  insisted,  that  while  complainants  may  not  have 
the  right  to  foreclose  the  senior  mortgage,  or  ta  foreclose  their 
mortgage  as  against  the  purchasers  or  parties  deriving  title 
under  the  foreclosure  of  the  senior  mortgage,  they  still  have 
the  right  to  foreclose  as  to  all  persons  whose  rights  are  subor- 
dinate to  their  rights,  and  that  the  rights  of  James  and  wife, 
the  mortgagors,  are  subordinate,  and  a  foreclosure  should 
have  been  decreed  against  them.  Undoubtedly  a  junior  mort- 
gage may  be  foreclosed  upon  the  equity  of  redemption,  subject 
to  the  mere  lien  of  a  senior  incumbrance,  and  the  purchaser 
thereunder  acquire  the  equity  of  redemption.  But,  as  we  have 
fleen,  after  foreclosure  of  the  senior  mortgage,  and  a  sale  and 
conveyance  of  the  mortgaged  premises,  the  interest  theretofore 
existing  under  the  senior  mortgage  and  the  equity  of  redemp- 
tion are  merged,  and  the  grantee  in  such  conveyance  takes  the 
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fee,  subject  only  to  an  equitable  right  of  redemption  in  junior 
incumbrancers  who  were  not  parties  to  the  decree  of  foreclos- 
ure. Nothing  remained  in  such  junior  mortgagees  except  a 
right  in  equity  to  redeem,  and,  upon  redemption,  to  subject 
the  land  to  the  lien  of  their  mortgage. 

It  is  objected  that  the  court  erred  in  admitting  in  evidence 
the  record  of  the  former  foreclosure  proceeding,  to  which 
appellants  were  not  parties.  The  evidence  was  clearly  ad- 
missible. While  it  could  not  have  the  effect  of  barring  their 
equitable  right  of  redemption,  it  was  competent  to  show  the 
foreclosure,  and  the  cutting  off  of  the  equity  of  redemption  of 
the  mortgagors. 

No  discussion  of  other  equities  claimed  to  arise  in  favor  of 
Walk  and  Potratz,  who  are  alleged  to  have  purchased  relying 
upon  the  recitals  in  the  decree  cutting  off  the  beneficiaries 
under  the  second  mortgage,  will  be  necessary. 

We  are  of  opinion  that  the  judgment  of  the  Appellate  Court 
affirming  the  decree  of  the  circuit  court  was  correct,  and  it- 
will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Bailey,  dissenting. 
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Frederick  Furthmann. 
Filed  at  Ottawa  October  26,  2893. 

1.  Cabbiebs — limitationa  of  liability  by  bill  of  lading  not  aMented  tOp. 
Where  goods  are  shipped  under  a  verbal  agreement,  before  any  writteil^ 
contract  or  bHl  of  lading  has  been  tendered  to  the  shipper,  the  subse-  "* 
quent  acceptance  of  a  bill  of  lading  without  assenting  to  its  conditions 
-will  not  conclude  the  shipper  and  defeat  his  right  of  action  for  a  loss. 

2.  Same — giving  bill  of  lading  after  shipment,  and  its  effect.    Where 
a  verbal  agreement  for  the  transportation  of  goods  is  made,  and  such 


\ 


Digitized  by 


Google 


Merchants'  Despatch  Trans.  Co.  v.  Furthmann.       6T 

Brief  for  the  Appellant. 

agreement  is  acted  on,  and  the  shipper  has  parted  with  all  control  over 
the  goods,  and  the  carrier  afterward  gives  the  shipper  a  bill  of  lading 
containing  restrictions  of  the  carrier's  liability,  if  the  shipper  expressly 
assents  to  the  terms  of  the  bill  snch  assent  will  operate  as  a  change  of 
the  terms  of  the  original  contract,  but  the  mere  receipt  of  the  bill  of 
lading  by  the  owner  will  not  conclude  him  from  showing  what  the 
actual  agreement  was,  under  which  the  goods  were  shipped. 

3.  Same — receipt  not  a  contract  of  shipment.  On  May  4  a  carrier  gave 
the  shipper  of  goods  a  receipt  describing  the  goods  and  the  destination 
marked  thereon.  The  receipt  contained  the  words,  "Subject  to  the 
conditions  on  the  back  of  this  receipt.**  On  the  second  day  thereafter, 
and  while  the  goods  were  en  route,  the  carrier  gave  the  shipper  a  bill 
of  lading  contracting  to  forward  the  goods  upon  conditions  thereunder 
written  :  Held,  tfiat  the  paper  delivered  to  the  shipper  on  May  4  was 
in  no  sense  a  contract  of  shipment. 

4.  Same — receipt  referring  to  a  notice  on  the  back  thereof ^billa  of 
Xading.  A  receipt  for  goods  by  a  carrier,  upon  the  back  of  which  is- 
an  unsigned  notice  Intended  to  restrict  the  earner's  liability,  is  not  a 
contract  of  shipment  binding  on  the  shipper.  Bills  of  lading  arc  both 
receipts  and  contracts  to  carry.  So  far  as  they  acknowledge  the^  deliv- 
ery  and  acceptance  of  the  goods  they  are  mere  receipts,  and  as  to  the 
rest  they  are  contracts. 

5.  Contract — lex  loci.  Where  a  contract  of  carriage  is  entered  into- 
in  the  state  of  New  York,  the  laws  of  that  State  will  control  as  to  its. 
nature,  interpretation  and  effect.  ( 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  H.  Kettelle,  Judge,  presiding. 

Messrs.  W.  H.  &  J.  H.  Moore  &  Purcell,  for  the  appellant : 

The  contract  of  shipment  having  been  made  in  New  York,, 
the  law  of  that  State  must  control  as  to  its  nature,  interpre- 
tation and  eflFect.  Railroad  Co.  v.  Boyd,  91  111.  271 ;  Penu- 
syluania  Co.  v.  Fairckild,  69  id.  261;  Railroad  Co.  v.  Smith, 
74  id.  197.* 

All  prior  verbal  negotiations  and  agreements  are  merged 
in  such  receipt,  which  was  the  contract  of  the  parties. 

That  the  burden  of  proving  negligence  in  such  case  is  upon 
the  shipper,  and  not  upon  the  carrier,  see  Lamb  v.  Railroad 
Co.  46  N.  Y.  277;  Cochran  v.  Dinsmore,  49  id.  249;  Long  v. 
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Railroad  Co.  50  id.  76;  Belger  v.  Dlnsmore^  51  id.  166;  Ma- 
guire  v.  Dinsmore,  56  id.  168  ;  Steers  v.  Insurance  Co.  57  id.  1 ; 
Kirkland  v.  Dinsmore,  62  id.  171 ;  Maynard  v.  Railroad  Co.  71 
id.  180 ;  Insurance  Co.  v.  Railroad  Co.  72  id.  90 ;  CoUander  v. 
Dinsmore,  55  id.  200. 

The  court  erred  in  refasiog  to  admit  in  evidence  the  condi- 
tions of  the  receipt.  The  receipt  was  given  to  Oelsner's  truck- 
man at  the  time  of  the  shipment,  and  accepted  by  him  without 
objection.     The  conditions  were  a  part  of  the  contract. 

The  court  erred  in  admitting  evidence  of  an  alleged  oral 
agreement  which  was  in  conflict  with  the  written  contract, 
jand  alleged  to  have  been  made  prior  to  the  written  contract 
entered  into  at  the  time  of  the  shipment. 

Not  only  did  the  court  refuse  to  admit  the  conditions  of 
the  receipt  in  evidence,  but,  against  defendant's  objection,  al- 
lowed evidence  to  go  to  the  jury  tending  to  show  that  Oelsner, 
the  shipper,  prior  to  the  shipment  and  prior  to  the  acceptance 
of  the  receipt,  made  an  oral  agreement  with  the  defendant 
which  was  different  from  the  contract  made  by  the  receipt. 
That  this  evidence  was  improperly  admitted  is  shown  by  Long 
V.  Railroad  Co.  60  N.  Y.  76 ;  Insurance  Co.  v.  Railroad  Co.  72 
id.  90;   CoUander  v.  Dinsmore,  55  id.  200. 

Mr.  Edmund  Furthmann,  and  Mr.  William  M.  Johnson, 
for  the  appellee,  cited  the  following  authorities :  Bostwick  v. 
RaUroad  Co.  45  N.  Y.  712 ;  Swift  v.  Steamship  Co.  106  id.  206 ; 
Heyl  V.  Steamship  Co.  14  Hun,  564 ;  EdsaU  v.  Railroad  Co.  50 
N.  Y.  661 ;  Maguire  v.  Dinsmore,  56  id.  168  ;  Tierney  v.  Rail- 
road Co.  76  id.  305;  Railroad  Co.  v.  Boyd,  91  III.  271. 

* 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

Appellee  sued  appellant  in  the  Superior  Court  of  Cook 
county,  to  recover  the  value  of  certain  beer  alleged  to  have 
been  shipped  by  him  over  its  line  from  New  York  to  Chicago, 
which  was  spoiled  and  lost  to  the  plaintiff  while  en  route.    The 
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trial  resulted  in  a  judgment  for  plaintiff  for  $299  and  costs  of 
suit.  This  is  an  appeal  from  a  judgment  of  affirmance  in 
the  Appellate  Court. 

For  the  purposes  of  this  decision  the  following  facts  are 
accepted  as  established  by  the  judgment  below :  On  the  4th 
day  of  May,  1889,  Rudolph  Oelsner,  of  New  York,  sent  by  one 
of  his  truckmen,  to  the  defendant's  freight  depot  in  that  city, 
the  beer  in  question.  The  truckman  received  and  returned  to 
Oelsner  the  following  receipt : 


FOR  INFORMATION  AND  BILLS  OF  LADING  APPLY  AT  OFFICF,  333  BROADWAY. 

New  York,  May  4,  IS^^J. 
Received  from  Rudolph  Oelsner,  No.  40  lieade  St.,  in 
apparent  good  order,  (except  as  noted,)  the  following 
PACKAGES,  (contents  unknown,)  marked  as  in  the  margin, 
subject  to  the  conditions  on  the  back  of  this  receipt : 


MARKED 
F,  Furthmann, 

169  N.  Clark  St., 

Chicago,  III. 
Charges  $ Oirner's  risk. 


20        \  May  *.  18^9,  )- 

I       St.  Joints  Park,      ) 

Twenty  half  hhla.  Beer, 

BUI  of  Lading  given  at  335 

Broadvau,  N.  I'.,  May  6,  28S9, 

Hurd. 


49"  Read  the  conditions  on  the  back  of  this  Receipt, 


On  the  back  it  was  stated,  "The  within  mentioned  goods  to 
be  forwarded  under  the  following  conditions."  Then  follow  a 
number  of  conditions.  On  the  6th  of  May  Oelsner  received 
from  the  company  a  bill  of  lading,  as  follows : 

"New  York,  May  4,  1889. 
"Received  from  Rudolph  Oelsner,  40  Reade  St.,  in  apparent 
good  order,  (except  as  noted,)  the  following  packages,  (con- 
tents and  value  unknown,)  marked  as  in  the  margin,  viz. :  • 

20  Twenty  half  bbls.  Beer, 

Owner*H  risk. 
Original  B./L.  given  May  6/69. 
To  be  forwarded  to  Chicago,  IH. 

(UNDER  THE  FOLLOWING  CONDITIONS.)" 
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Then  follow  conditions  in  the  body  of  the  bill  of  lading, 
the  same  as  appear  on  the  back  of  the  receipt,  one  or  more 
of  which,  it  may  be  conceded,  would  exempt  the  carrier  from 
liability  for  the  loss  sued  for,  if  binding  on  the  plaintiff.  This 
bill  of  lading  was  duly  signed. 

The  evidence  upon  the  trial  tended  to  prove,  and  hence  the 
verdict  of  the  jury  and  judgment  of  affirmance  by  the  Appel- 
late Court  has  conclusively  established  the  fact,  "that  prior 
to  the  reception  of  the  goods  the  carrier  agreed  with  the  ship- 
per to  transport  them  in  *cold  service,'  and  before  any  bill  of 
lading  was  made,  had  shipped  the  goods."  The  contract  of 
carriage  having  been  entered  into  there,  the  laws  of  New  York 
will  control  as  to  its  nature,  interpretation  and  efiFect.  Au- 
thorities need  not  be  cited  in  support  of  this  proposition. 

It  was  said  in  Kirkland  v.  Dinsmore,  62  N.  Y.  171 :  "It 
has  been  repeatedly  adjudged  in  this  State  the  acceptance  by 
the  shipper,  on  the  delivery  of  the  goods  for  transportation  to 
the  carrier,  of  a  receipt  or  bill  of  lading  signed  by  the  car- 
rier, expressing  the  terms  and  conditions  upon  which  they 
are  received  and  are  to  be  carried,  constitutes,  in  the  absence 
of  fraud  or  imposition,  a  contract  controlling  the  rights  of 
the  parties."  The  general  rule  thus  stated  has,  so  far  as  we 
know,  been  uniformly  adhered  to  by  the  courts  of  that  State. 

It  was,  however,  decided  in  the  case  of  Bostwick  v.  Balti- 
more and  Ohio  Railroad  Co.  45  N.  Y.  712,  that  where  goods 
were  shipped  under  a  verbal  agreement,  before  any  written 
contract  or  bill  of  lading  had  been  tendered  to  the  plaintiff, 
the  subsequent  acceptance  of  a  bill  of  lading  without  assent- 
ing to  its  conditions  would  not  conclude  the  shipper.  It  was 
there  said:  "There  was  no  contradiction  attempted  of  the 
evidence  of  the  plaintiff  that  he  made  a  verbal  contract  with 
Cooke  for  the  transportation  of  the  fifty-four  bales  through 
to  New  York  by  *all  rail,*  and  agreed  to  pay  the  all-rail  rate. 
The  goods  were  shipped  under  this  verbal  agreement  before 
any  written  contract  or  bill  of  lading  had  been  tendered  to  the 
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plaintiflf.  The  verbal  agreement  had  been  acted  upon,  and 
under  it  the  plaintiflf  had  parted  with  all  control  over  his 
goods.  The  rule  that  prior  negotiations  are  merged  in  a  sub- 
sequently written  contract  does  not  apply  to  such  a  case  as 
this.  *  *  *  If  the  plaintiflf  had  expressly  assented  to  the 
terms  of  the  bill  of  lading  subsequently  delivered  to  him,  such 
assent  would  operate  as  a  change  of  the  terms  of  the  contract 
originally  made,  and  under  which  he  had  parted  with  his 
property.  But  after  the  verbal  agreement  had  been  consum- 
mated and  rights  had  accrued  under  it,  the  mere  receipt  of  the 
bill  of  lading,  inadvertently  omitting  to  examine  the  printed 
conditions,  was  not  suflicient  to  conclude  the  plaintiflf  from 
showing  what  the  actual  agreement  was  under  which  the  goods 
had  been  shipped."  The  doctrine  is  recognized  in  Germania 
Fire  Ins.  Co.  et  aL  v.  M.  d-  C.  R.  R.  Co.  72  N.  Y.  90.  See, 
also,  Swift  et  at.  v.  Pacific  Mail  Steamship  Co.  et  al.  106  N.  Y. 
206. 

The  scope  of  the  latter  decision  on  this  point  is  accurately 
stated  in  the  syllabus,  as  follows :  "The  parties  made  a  spe- 
cial contract  as  to  the  transportation  of  the  oil.  Two  months 
after  its  delivery  at  Panama,  the  common  agent  of  the  defend- 
ants here  executed  bills  of  lading,  which  were  sent  to  plaintiflfs^ 
but  were  not  received  until  after  the  oil  had  left  Aspinwall. 
The  contract,  as  set  forth  in  the  bills,  was  different  from  that 
actually  made :  Heldy  that  defendants  could  not  alter  or  ab- 
rogate the  contract  actually  made,  by  issuing  bills  of  lading, 
and  in  the  absence  of  proof  establishing  that  plaintiflf  con- 
sented to  accept  the  bills  in  place  of  the  prior  contract,  the 
latter  must  control." 

Leaving  out  of  consideration,  then,  the  receipt  of  May  4, 
the  rights  of  the  parties  would  clearly  be  controlled  by  the 
above  mentioned  verbal  agreement.  But  counsel  for  appel- 
lant, contend,  that  that  receipt,  with  its  conditions,  became 
the  contract  of  the  parties  at  its  date,  when  the  goods  were 
delivered,  and  continued  to  be  the  contract  until  May  6,  when 
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the  bill  of  lading  was  delivered,  during  which  time  the  goods 
were  en  route,  and  therefore  the  doctrine  of  the  Bostwick  case 
has  no  application.    Upon  the  facts  of  the  case  we  are  clearly 
of  the  opinion  that  the  paper  delivered  by  the  carrier  to  the 
shipper  on  May  4  was  in  no  sense  a  contract  of  shipment.    If, 
as  is  contended,  the  receipt  of  May  4  and  the  bill  of  lading  of 
the  6th  are  identical  in  their  legal  effect,  and  the  former  was 
intended  by  the  parties  as  a  contract  of  shipment,  the  ques- 
tion naturally  arises,  why  was  the  bill  of  lading  made?     If 
the  parties  intended  the  receipt  to  be  the  contract  of  shipment, 
with  the  same  conditions  as  the  bill  of  lading  afterwards  de- 
livered to  the  shipper,  why  were  the  conditions  not  put  in 
the  receipt  as  they  were  in  the  bill  of  lading,  instead  of  being 
merely  printed  on  the  back  of  it,  and  referred  to?    The  proper 
construction  of  the  two  papers  is  essentially  different.     The 
receipt  is  an  attempt  by  the  carrier  to  limit  its  common  law 
liability  by  notice.    Western  Transportation  Co.  v.  NewJiall,  24 
111.  466 ;   Michigan,  etc.  Railroad  Co.  v.  Hale,  6  Mich.  244 ; 
Newell  V.  Smith,  49  Vt.  255 ;  Ayisrs  v.  Western  Railroad  Co. 
14  Blatch.  9 ;  Prentice  v.  Decker,  49  Barb.  21 ;  Lineherger  v. 
Westcott,  id.  288  ;  Southern  Express  Co.y.  Percill,  37  Ga.  103 ; 
Railroad  Co.  v.  Manufacturing  Co.  16  Wall.  318. 

In  the  latter  case  the  carrier  gave  a  receipt  for  goods,  as 
follows :  "Eeceived  from  V.  &  M.  Bostwick,  as  consignor,  the 
articles  marked,  numbered  and  weighing  as  follows,  (wool 
described,)  to  be  transported  over  said  road  to  the  depot  in 

Detroit,  and  there  to  be  delivered  to agent  or  order, 

upon  the  payment  of  the  charges  thereon,  and  subject  to  the 
rules  and  regulations  established  by  the  company,  a  part  of 
which  notice  is  given  on  the  back  hereof.  This  receipt  is  not 
transferable. — Hastings,  Freight  Agent."  On  the  back  was 
printed  the  following :  "The  company  will  not  be  responsible 
for  damages  occasioned  by  delays,  storms,  accidents  or  other 
causes,  *  ♦  *  and  all  goods  and  merchandise  will  be  at 
the  risk  of  the  owner  thereof  while  in  the  company's  ware- 
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bouses,  except  such  loss  or  injury  as  may  arise  from  the  neg- 
ligence of  the  agents  of  the  company."  The  action  was  for  a 
loss  of  the  wool  by  fire  while  in  the  depot  at  Detroit.  Justice 
Davis,  delivering  the  opinion  of  the  court,  passing  upon  the 
effect  of  the  receipt,  said:  "It  is  insisted,  however,  by  the 
plaintiffs  in  error,  if  they  are  not  relieved  from  liability  as 
carriers  by  the  provisions  of  their  charter,  that  the  receipt 
taken  by  the  consignor,  without  dissent,  at  the  time  the  wool 
was  received,  discharges  them.  The  position  is,  that  the  un- 
signed notice  printed  on  the  back  of  the  receipt  is  a  part  of  it, 
and  that  taken  together  they  amount  to  a  contract,  binding  on 
the  defendant  in  error."  *After  referring  to  the  cases  holding 
that  a  carrier  can,  by  special  contract  assented  to  by  the  ship- 
per, limit  his  liability,  he  holds  that  the  receipt  and  notice 
did  not  amount  to  such  a  contract,  and  says  the  weight  of 
authority  is  against  its  validity.  Justice  Breese,  .rendering 
the  opinion  of  this  court  in  the  Western  Transportation  case, 
supra,  speaking  of  the  receipt  there  relied  upon,  said:  "No 
distinction  has  been  attempted  to  be  made,  nor  can  be  made, 
between  a  public  notice  in  the  newspapers  or  by  hand-bills  or 
otherwise,  and  the  notice  conveyed  by  this  receipt,  it  being 
printed  on  the  back  of  it,  for  wherever  it  may  be  found  it  is 
but  notice." 

Bills  of  lading  are  both  receipts  and  contracts  to  carry. 
"So  far  as  they  acknowledge  the  delivery  and  acceptance  of 
the  goods  they  are  mere  receipts ;  as  to  the  rest  they  are  con- 
tracts." (Hutchinson  on  Carriers,  122.)  If  the  contention 
of  appellant  is  correct,  the  paper  of  May  4  is  a  receipt  for  the 
goods,  with  a  contract  to  carry  upon  certain  conditions  printed 
on  the  back  of  it,  signed  by  no  one.  We  are  clearly  of  the 
opinion  that  such  a  receipt  should  not  be  given  the  legal  effect 
of  a  special  contract  limiting  a  public  carrier's  common  law 
liability.  No  good  reason  can  be  shown  why,  if  the  intention 
is  to  so  contract  with  the  shipper  in  good  faith,  the  conditions 
should  not  be  embodied  in  the  contract  and  properly  signed. 
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as  was  done  in  the  bill  of  lading  dated  May  6,  and  this  we 
understand  to  be  in  harmony  with  the  decisions  in  New  York. 
There  the  Court  of  Appeals  has,  as  before  stated,  held  that 
where  the  conditions  are  embodied  in  the  receipt  or  bill  of 
lading,  as  in  Belger  v.  Dinsmore,  51  N.  Y.  166,  the  acceptance 
of  the  paper  is  conclusive  evidence  of  the  fact  that  the  ship- 
per knew  its  contents  and  assented  thereto;  but  we  have  been 
able  to  jBind  no  decision  of  that  court  giving  such  a  construc- 
tion to  a  mere  receipt  calling  attention  to  conditions  on  the 
back  of  it.  On  the  contrary,  it  has  there  been  uniformly  held, 
that  the  liability  can  not  be  restricted  or  limited  by  notice, 
whether  brought  home  to  the  shipper  or  not.  (Belger  v.  Dins- 
more,  34  How.  Pr.  421,  and  cases  cited.)  Moreover,  the  re- 
ceipt of  May  4  bears  upon  its  face  a  refutation  of  the  idea  that 
the  shipper  assented  to  it  as  a  contract  of  shipment.  It  states 
that  a  bill  of  lading  is  to  be  given  thereafter.  That  fact  also 
shows  that  neither  party  intended  it  to  be  more  than  a  receipt 
for  the  goods.  The  evidence  as  to  the  custom  of  parties  in 
like  transactions  tends  to  support  this  view,  and  the  Appel- 
late Court  has  so  found  the  fact. 

In  our  opinion  the  transaction,  as  evidenced  by  the  two 
papers,  shows,  on  its  face,  that  the  only  contract  of  shipment 
.-ever  made  between  the  parties,  in  writing,  was  the  bill  of 
lading  issued  after  the  goods  had  been  shipped,  and  that  the 
<5ase  is  clearly  within  the  rule  announced  in  Bostwick  v.  Bal- 
timore  and  Ohio  Railroad  Co.  supra. 

The  judgment  will  be  aflBrmed. 

Judgment  affirmed. 
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Syllabus. 


Janet  Smith 

V, 

James  B.  Goodman,  Assignee. 
Filed  at  Otlatea  November  29, 1893. 

1.  iNOSiiYENT  debtors — VOLUNTART  A8SIONMENT — asaignment  pcissea 
lecLsehold  interest  though  not  scheduled,  A  general  assignment  by  an 
insolyent  debtor  of  all  his  lands,  tenements,  hereditaments  and  appur- 
tenances, goods,  chattels,  accounts,  etc.,  of  every  kind  and  descrip- 
tion,  personal  and  mixed,  will  pass  a  leasehold  interest,  although  not 
named  in  the  schedule  of  his  property,  to  which  reference  is  made  in 
the  deed  of  assignment  for  a  particular  enumeration  of  the  assigned 
property. 

2.  The  failure  of  the  assignor  to  enumerate  specifically  in  the  in- 
ventory every  item  of  property  or  each  chose  in  action,  claim  or  de- 
mand, can  not  have  the  effect  of  limiting  the  grant,  so  that  property 
of  the  debtor  comprehended  within  the  general  terms  of  the  deed 
shall  not  pass  by  the  assignment. 

3.  Where  the  deed  of  assignment  is  general  of  all  the  debtor's 
property,  it  will  all  pass  to  the  assignee,  whether  specifically  named  in 
the  inventory  or  not. 

4.  Samb — whether  assignee  liable  to  lessor  for  rents.  Ordinarily, 
where  a  lease  is  assigned,  expressly  or  specifically,  the  assignee,  by 
accepting  the  assignment,  will  be  held  to  accept  the  leasehold  estate 
and  to  render  himself  liable  to  perform  the  covenants. 

5.  Same — acceptance  of  the  trust  by  assignee.  On  an  assignment  for 
the  peneflt  of  creditors,  especially  imder  the  statute,  when  the  estate 
is  to  be  administered  by  the  assignee  under  the  order  and  direction 
of  the  court,  the  acceptance  of  the  deed  by  the  assignee  is  only  to  be 
regarded  as  an  acceptance  of  the  trust  upon  which  the  property  is  as- 
signed, and  it  makes  no  difference  whether  the  property  passes  by 
operation  of  law  or  by  the  terms  of  the  deed. 

6.  Same — assignee  may  refuse  to  accept  a  leasehold  estate.  An  as- 
signee of  an  insolvent  debtor  may  accept  the  deed  of  assignment  and 
enter  upon  the  execution  of  the  trust  without  becoming  assignee  of  a 
lease  held  by  the  insolvent,  unless  he  elects  to  do  so,  as  it  may  be  so 
burdened  with  covenants  as  to  be  worthless  as  an  asset  of  the  estate. 
And  the  assignee  will  be  entitled  to  a  reasonable  time  in  which  to 
ascertain  whether  the  leasehold  can  be  made*  available  for  the  benefit 
of  the  creditors  or  not. 
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7.  Same — acceptance  of  lease  by  assignee — within  what  time,  etc. 
There  is  not  an  entire  uniformity  In  the  decisions  as  to  when  the  as- 
signee will  be  held  to  have  accepted  a  leasehold  interest  assigned  to 
him,  and  to  have  bound  himself  to  perform  the  covenants  in  the  lease, 
and  no  general  rule  can  be  laid  down  as  to  the  effect  of  specific  acts  of 
the  aasifrnee  in  determining  whether  there  has  been  an  election  to  take 
the  leasehold  as  a  part  of  the  assigned  property. 

8.  It  seems  that  the  assignee  will  not  be  held  to  have  accepted  a 
lease  assigned  to  him,  with  other  property,  unless  it  be  shown  that  he 
has  done  so  expressly,  or  by  unequivocal  acts  inconsistent  with  the 
right  of  entry  by  the  landlord  has  indicated  such  election  to  appropri- 
ate the  leasehold  estate. 

9.  Same — claim  against  assigned  estate.  Where  a  lessee  makes  a 
general  assignment  for  the  benefit  of  creditors,  any  damages  resulting 
to  the  lessor  for  a  breach  of  the  covenants  of  the  lessee  will  become  a 
claim  against  the  assignee,  which  may  be  proven  against  the  estate  the 
same  as  other  claims,  but  such  claims  will  not  be  entitled  to  priority 
over  other  claims.  , 

10.  Same — presentation  of  claims.  Where  the  lessor,  in  proper  time, 
filed  his  petition  claiming  damages  for  breach  of  the  covenants  of  the 
debtor  in  his  lease,  properly  verified,  the  court  reserved  the  question 
of  the  liability  of  the  assignee,  and  the  lessor  afterward  filed  his  sup- 
plemental petition  for  damages  subsequently  accruing,  it  was  held,  that 
such  verified  petition  was  a  presentation  of  the  lessor's  claim,  and  that 
it  was  error  to  dismiss  the  original  and  amended  petitions,  and  that  it 
was  the  duty  of  the  county  court  to  allow  the  actual  damages  of  the 
lessor. 

11.  Lease — waiver  of  covenant  not  to  assign  lease.  A  covenant  of 
the  lessee  in  a  lease  not  to  assign  or  sub-let  the  demised  premises 
without  the  written  consent  of  the  lessor,  being  for  the  benefit  of  the 
latter,  he  alone  can  insist  on  the  same,  and  he  may  waive  it  if  he  sees 
proper. 

12.  Same— corenant  against  transfer  of  lease  by  operation  of  law.  A 
covenant  in  a  lease  that  the  lessee  will  not  assign  the  same,  or  permit 
any  transfer,  by  operation  of  law,  of  the  interest  in  the  premises  ac- 
quired under  the  lease,  is  violated  by  a  general  voluntary  assignment 
ot  the  lessee,  as  well  as  by  the  subsequent  entry  of  the  assignee  there- 
under. 

Writ  op  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  County  Court 
of  Cook  county ;  the  Hon.  Frank  Scales,  Judge,  presiding. 
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Messrs.  Doolittle,  Palmer  &  Tolman,  Mr.  C.  B.  Simons, 
and  Mr.  Samuel  B.  King,  for  the  plaintiflf  in  error : 

A.  general  assignment  passes  to  the  assignee  the  title  to  all 
real  and  personal  property  of  the  assignor.  Lowe  v.  Matson, 
140  111.  108;  Burrill  on  Assignments,  (5th  ed.)  sec.  105. 

The  law  elects  that  the  assignee  shall  take  every  leasehold. 
Taylor  on  Landlord  and  Tenant,  sees.  451,  456 ;  Babcock  v. 
ScoviUe,  56  111.  461;  Lowe  v.  Matson,  140  id.  108;  Preston 
V.  Spaulding,  120  id.  208;  Bouton  v.  Dement,  123  id.  142. 

Independent  of  the  Assignment  act  the  assignee  has  no 
election.  2  Taylor  on  Landlord  and  Tenant,  sec.  458 ;  White 
V.  Hunt,  L.  R.  6  Exch.  323. 

A  covenant  that  the  lessor  may,  upon  the  abandonment  of 
the  premises  by  the  lessee,  re-let  the  same,  charging  the  de- 
ficiency to  the  lessee,  is  binding.  2  Taylor  on  Landlord  and 
Tenant,  (8th  ed.)  sec.  451 ;  Ogden  v.  Rowe,  3  E.  D.  Smith, 
312;  AiierY.  Penn,  99  Pa.  St.  370;  Hancock  y.  Stevenson,  1 
B.  &  A.  303;  Becker  v.  Wulworth,  45  Ohio  St.  169. 

The  covenant  not  to  assign  the  lease  is  one  for  the  benefit 
of  the  lessor  alone,  and  he  may  waive  it.  1  Wood  on  Land- 
lord and  Tenant,  (2d  ed.)  711;  Sexton  v.  Storage  Co.  129  111. 
318. 

The  election  on  the  part  of  the  assignee  must  be  made  at 
the  earliest  opportunity,  and  once  made  he  can  not  recede 
from  it.  Hansen  v.  Stevenson,  1  B.  &  A.  305  ;  Welch  v.  Myers, 
4  Camp,  468  ;  Clark  v.  Hmne,  Ryan  &  Moody,  207 ;  Carter  v. 
Warne,  1  C.  &  P.  191;  Thomas  v.  Pemherton,  7  Taunt.  206; 
Dorrance  v.  Jones,  27  Ala.  633  ;  Horwitz  v.  Davis,  16  Md.  317 ; 
Commonwealth  v.  Insurance  Co,  115  Mass.  282. 

Messrs.  Herrick,  Allen  &  Boyesen,  for  the  defendant  in 
error : 

There  was  no  assignment  of  the  lease  to  the  assignee. 
RandlettY.  Dole,  lO.N.  H.  458 ;  Beard  v.  Kimball,  11  id.  471 ; 
DriscoU  V.  Fiske,  38  Mass.  503 ;  Wilkes  v.  Ferris,  5  Johns.  336. 
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When  the  assignment  is  by  deed,  the  assignee  becomes 
liable  as  such  by  merely  accepting  the  deed ;  but  if  a  man 
becomes  assignee  by  operation  of  law,  he  is  not,  in  general^ 
chargeable  until  he  actually  enters  or  does  some  act  showing 
his  acceptance  of  the  lease.  Taylor  on  Landlord  and  Tenant,, 
sees.  451,  456 ;  Babcock  v.  ScomOe,  66  111.  461. 

There  was  no  acceptance  of  the  lease  by  the  assignee. 
Taylor  on  Landlord  and  Tenant,  sees.  451,  456;  Goodwin  v. 
Nohle,  8  E.  &  B.  587. 

It  was  only  the  duty  of  the  assignee  to  offer  a  sale  of  tho 
lease,  or  to  surrender  it  to  the  lessor.  Pratt  v.  Snyder,  1 
Miles,  358 ;  Journay  v.  Brackley,  1  Hilton,  447 ;  Harting  y, 
Nilson,  1  Holt.  290 ;   Turner  v.  Richardson,  7  East,  335. 

The  fact  that  Goodman  paid  rent  for  the  use  of  the  build- 
ing until  April  30  does  not  show  an  acceptance.  Such  pay- 
ments are  to  be  regarded  as  for  use  and  occupation,  or  on 
behalf  of  the  insolvent.  Copeland  v.  Stephens,  1  B.  &  A.  598 ;. 
Journay  v.  Brackley,  supra, 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  C.  J.  L.  Meyer  &  Sons  Company,  a  corporation,  De- 
cember 14,  1889,  made  a  general  assignment  for  the  benefit 
of  creditors  to  James  B.  Goodman,  who  forthwith  accepted  and 
qualified  as  assignee..  On  the  9th  day  of  August,  1889,  said 
corporation  leased  from  plaintiff  in  error,  Janet  Smith,  cer- 
tain premises  for  a  term  commencing  September  1,  1889,  and 
ending  April  30,  1892,  at  a  monthly  rental  of  $83.33  until 
April  30,  1890,  and  $250  thereafter  in  advance.  Said  kase 
contained  the  following  clauses : 

Par.  4.  "That  they  (lessees)  will  not  allow  said  premises 
*  *  *  to  be  occupied,  in  whole  or  in  part,  by  any  oth«r 
person,  and  will  not  sub-let  the  same  or  any  part  thereof,  nor 
assign  this  lease,  without,  in  each  case,  the  written  consent  of 
the  party  of  the  first  part  fiurst  had,  and  will  not  permit  any 
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transfer,  by  operation  of  law,  of  the  interest  in  said  premises 
acquired  through  this  lease." 

Par.  7.  "If  said  party  of  the  second  part  shall  abandon  or 
vacate  said  premises,  the  same  may  be  re-let  by  the  party  of 
the  first  part  for  such  rent  and  upon  such  terms  as  said  party 
may  see  fit ;  and  if  a  sufficient  sum  shall  not  be  thus  realized, 
after  paying  the  expenses  of  such  re-letting  and  collecting,  to 
satisfy  the  rent  hereby  reserved,  the  party  of  the  second  part 
agrees  to  satisfy  and  pay  all  deficiency." 

It  is  insisted  that  this  leasehold  interest  did  not  pass  by  the 
assignment  to  the  assignee,  for  the  reason  that  it  was  not  con- 
tained in  the  schedule  referred  to  in  the  deed  of  assignment. 
This  contention  is  without  merit.  The  granting  clause  in  the 
deed  is  as  follows:  "All  and  singular  the4ands,  tenements, 
hereditaments  and  appurtenances,  goods,  chattels,  accounts, 
promissory  notes,  bonds,  bills,  debts,  choses  in  action,  claims, 
demands,  property  and  effects  of  every  kind  and  description, 
real,  personal  and  mixed,  belonging  to  the  said  party  of  the 
first  part,  or  in  which  it  has  any  right  or  interest,  or  which 
are  held  by  any  person  or  persons  for  it  or  in  trust  for  it,  ex- 
cept such  as  is  exempt  from  levy  and  sale  under  the  laws  of 
the  State  of  Illinois,  the  same  being  fully  and  particularly 
enumerated  and  described  in  an  inventory,  under  the  oath  of 
said  party  of  the  first  part,  hereto  annexed,  marked  ^Schedule 
B,'  and  made  a  part  hereof."  The  contention  is,  that  the 
general  words  of  the  grant  are  limited  by  the  subsequent 
clause,"  the  same  being  fully  enumerated  and  described  in  an 
inventory  ♦  ♦  *  hereto  annexed,  marked  *  Schedule  B,' 
and  made  a  part  hereof,"  and  that  as  this  leasehold  interest 
was  not  included  in  said  inventory  it  is  excluded  from  the 
assignment. 

It  will  be  unnecessary  to  follow  counsel  in  their  discussion 
of  the  distinction  between  a  general  and  a  partial  assignment. 
By  express  provision  of  the  statute  the  inventory  is  not  con- 
clusive as  to  the  amount  of  the  debtor's  estate  assigned,  but 
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the  assignment  ''sball  vest  in  the  assignee  or  assignees  the 
title  to  any  other  property"  not  included  in  the  inventory  and 
"not  exempt  by  law,  belonging  to  the  debtor  or  debtors  at  the 
time  of  making  the  assignment,  and  comprehended  within  the 
general  terms  of  the  same."  The  assignment  was  of  all  and 
singular  the  lands,  tenements,  hereditaments  and  appurte- 
nances, goods,  chattels,  accounts,  promissory  notes,  bonds, 
bills,  debts,  choses  in  action,  claims,  demands,  property  and 
effects  of  every  kind  and  description,  real,  personal  and  mixed, 
belonging  to  the  assignor  or  in  which  it  had  any  right  or  in- 
terest, and  the  failure  to  enumerate  specifically  in  the  inven- 
tory every  item  of  property,  or  each  chose  in  action,  claim 
OE  demand,  can  not  have  the  effect  of  limiting  the  grant,  so 
that  property  of  the  debtor  "comprehended  within  the  general 
terms"  of  the  deed  shall  not  pass  by  the  assignment.  (Far- 
well  V.  Cohen,  138  III.  216;  Lowe  v.  Matson,  140  id.  108.) 
The  assignment  being  general,  was  suflScient  to  pass  the  title 
of  all  the  real  and  personal  estate  of  the  assignor  compre- 
hended within  the  general  terms  of  the  assignment,  whether 
specifically  named  in  the  deed  or  inventory  or  not. 

It  does  not,  however,  follow,  that  because  the  leasehold  in- 
terest would  pass  to  the  assignee  under  the  deed  he  was  bound 
to  accept  it.  Ordinarily,  where  a  lease  is  assigned,  expressly 
or  specifically,  the  assignee,  by  accepting  the  assignment,  is 
held  to  accept  the  leasehold  estate  and  render  himself  liable 
to  perform  the  covenants.  But  in  an  assignment  for  the 
benefit  of  creditors,  especially  under  our  statute,  where  the 
estate  is  to  be  administered  by  the  assignee  under  the  order  . 
and  direction  of  the  court,  the  acceptance  of  the  deed  by 
the  assignee  is  only  to  be  regarded  as  an  acceptance  of  the 
trust  upon  which  the  property  is  assigned.  It  can  make  no 
difference  whether  the  leasehold  estate  would  vest  in  the  as- 
signee, if  accepted  by  him,  by  express  provisions  of  the  deed 
or  by  operation  of  law.  While  the  assignee  stands  as  the  rep- 
resentative of  the  debtor,  (Bouton  v.  Dement,  123  111.  142,)  the 
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purpose  for  which  he  is  invested  with  title  to  the  insolvent's 
property  is,  that  it  may  be  collected  and  made  available  for 
the  payment  of  the  debts  of  the  assignor.  It  might  very  well 
be  that  a  term  of  years  in  land  might  be  so  burthened  with  the 
performance  of  conditions  that  it  would  be  wholly  valueless 
for  any  purpose  of  the  trust.  For  that  reason  it  has  been 
uniformly  held  that  the  assignee  may  accept  the  assignment 
and  enter  upon  the  execution  of  the  trust  without  becoming 
the  assignee  of  the  lease  held  by  the  insolvents,  unless  he 
elects  to  do  so.  Dorrance  v.  Jones,  27  Ala.  633 ;  Horwitz  v. 
Davis,  16  Md.  317;  Martin  v.  Black,  9  Paige,  644;  Hanson 
V.  Stevenson,  1  B.  &  A.  305;  Goodwin  v.  Noble,  8  Ellis  &  B. 
587 ;  In  re  Washburn^  11  Nat.  Bank  Reg.  6Q ;  Journay  et  al,  v. 
Bracldey  et  al,  1  Hilton,  447.  And  the  assignee  is  entitled  to 
a  reasonable  time  in  which  to  ascertain  whether  the  leasehold 
estate  can  be  made  available  for  the  benefit  of  creditors  or 
not.    Taylor  on  Landlord  and  Tenant,  458,  and  cases' «Mpra. 

There  is  not  entire  uniformity  of  decisions  as  to  when  the 
atssignee  will  be  held  to  have  accepted  the  lease  and  bound 
himself  to  perform  its  covenants,  and  no  general  rule  can  be 
laid  down  as  to  the  effect  of  specific  acts  of  the  assignee  in 
determining  whether  there  has  been  an  election  to  take  the 
leasehold  as  a  part  of  the  assigned  property.  An  examination 
of  the  adjudged  cases  is  valuable  only  as  fixing  the  general 
principle  by  which  the  case  is  to  be  governed,  which  would 
seem  to  be,  that  the  assignee  will  not  be  held  to  have  accepted 
the  lease,  unless  it  be  shown  that  he  has  done  so  expressly, 
or,  by  unequivocal  acts  inconsistent  with  the  right  of  entry  by 
the  landlord,  has  indicated  an  election  to  appropriate  the 
leasehold  estate. 

We  need  not  pursue  this  subject  further,  nor  determine 
whether  the  acceptance  of  a  lease  by  an  assignee  for  the  ben- 
-efit  of  creditors  would  be  conclusive  upon  him  without  the 
approval  of  the  county  court,  for  the  reason  that,  tested  by 
the  general  principle  before  adverted  to,  we  are  not  convinced 
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I 
that  the  assignee  in  this  case  accepted  the  lease.    It  is  trae  a 

large  portion  of  the  assigned  estate,  consisting  of  manufactured 
goods  and  merchandise,  was  stored  in  the  demised  premises 
at  the  time  of  making  the  assignment,  and  was  permitted  to 
remain  there  by  the  assignee  until  the  30th  of  April  following 
the  assignment.  It  is  also  true  that  the  assignee  paid  rent 
up  to  that  date.  But  the  evidence  rebuts  the  presumption 
that  he  intended  to  accept  the  lease  as  an  asset  of  the  estate. 
When  applied  to  by  the  agent  of  the  lessor,  he  was  asked  if 
he  could  fix  a  date  when  he  would  surrender  possession  of  the 
premises,  and  if  he  could  do  so  by  the  first  of  May,  as  other 
parties  were  desirous  of  renting.  He  expressed  himself  as- 
unable  to  fix  the  date,  and  said,  in  Substance  that  he  might  de- 
sire to  retain  the  lease  as  an  asset.  It  is  undoubtedly  the  rule 
that  the  assignee  must  make  his  election  within  a  reasonable 
time,  and  will  not  be  permitted  to  continue  in  the  occupation 
of  the  premises  unreasonably.  But  it  is  apparent  from  the 
conduct  of  the  parties,  that  both  the  assignee  and  the  lessor 
understood  that  the  assignee  had  not  elected  to  accept  the 
lease,  and,  taking  the  view  of  the  evidence  most  favorable  to 
the  lessor,  it  shows  that  there  was  negotiation  between  the 
parties  as  to  the  time  when  the  assignee  would  remove  the 
assigned  goods  from  the  premises,  and  the  terms  upon  which 
he  would  do  so  at  once.  Moreover,  the  petition  presented  by 
the  lessor  to  the  county  court  seeks  to  recover,  not  entire  rent,, 
but  a  deficit  that  it  was  presumed  would  arise  upon  a  re-rent- 
ing for  the  residue  of  the  term.  We  are  of  opinion  that  the 
courts  below  correctly  held  that  there  was  no  assignment  of 
the  lease  by  which  the  assignee,  as  such,  became  bound  ta 
perform  its  covenants. 

The  assignee  having  removed  the  assigned  property  from 
the  leased  premises,  and  given  notice  on  the  30th  of  April, 
1890,  to  the  lessor,  of  the  vacation  of  the  premises,  the  lessor 
filed  her  petition  in  the  county  court,  setting  up  the  lease,  the 
fact  of  the  vacation  of  the  premises,  that  in  consequence  of 
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the  failure  of  the  assignee  to  surrender  prior  to  May  1 ,  there 
Mrould  be  a  large  loss  by  reason  of  the  premises  remaining 
Tacant  for  an  indefinite  time,  and  the  inability  to  obtain  ten- 
ants for  the  immediate  possession,  and  praying  for  leave  to 
xe-rent  said  premises  for  the  account  of  the  assignee,  and  that 
he  be  directed  to  reserve  a  sufficient  sum  to  reimburse  the 
lessor  for  the  deficiency,  if  any,  between  such  re-letting  and 
the  amount  of  rent  reserved  in  the  lease,  etc.  The  assignee 
answered,  and  on  the  28th  day  of  May,  1890,  the  court  having 
heard  the  evidence  offered,  postponed  "for  further  considera- 
tion the  final  adjudication  of  the  rights  of  the  parties,  and  in 
order  to  prevent  unnecessary  loss  to  the  estate  and  petitioner, 
orders  that  petitioner  and  assignee,  both,  are  directed  to  secure 
a  tenant  for  the  remainder  of  the  term  at  the  highest  and 
best  possible  rental.  This  without  prejudice  to  the  rights  of 
either  party  in  respect  to  the  present  controversy."  On  the 
16th  of  October,  1890,  the  assignee  presented  his  petition 
showing  that  the  premises  could  be  rented  until  the  30th  day 
of  April,  1891,  to  Henry  M.  Love,  for  $125  a  month,  and  on 
the  same  day  the  court  ordered  the  assignee  to  let  said  prem- 
ises to  said  Love  for  a  "term  commencing  October  6,  1890, 
ending  April  30,  1891,  at  $125  per  month,  payable  monthly, 
in  advance,  to  said  James  Goodman,  assignee,"  the  said  lease 
to  be  subject  to  a  further  provision  that  the  lessee  should 
vacate  on  and  after  the  first  day  of  January,  1891,  on  two 
weeks'  notice, — which  lease  was  accordingly  made.  On  Jan- 
uary 14,  1891,  the  lessor  filed  suggestions  in  said  court,  rep- 
resenting that  she  had  an  offer  of  leasing  from  February  1 
to  May  1, 1891,  at  a  rental  of  $125  per  month,  and  from  May 
1,  1891,  to  April  30,  1892,  at  $250  per  month,  being. the  same 
rent  for  that  year  as  that  reserved  in  the  original  lease.  On 
the  17th  of  January,  1891,  the  court,  after  finding  that  the 
offer  was  a  fair  and  reasonable  one,  ordered  that  the  lease  be 
made  as  suggested,  "and  that  the  assignee  provide  for  the  de- 
livery of  said  premises  on  February  1,  1891."    Thereupon,  on 
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the  16th  of  February,  1891,  the  lessor  filed  her  supplemental 
petition,  setting  out  the  various  suggestions  and  petitions  be- 
fore filed,  the  orders  of  the  court  thereon,  and  the  action  of 
the  respective  parties  taken  thereunder,  and  that  from  the  first 
of  May,  1890,  up  to  February  1,  1891,  the  assignee  had  paid 
her  no  rent  for  said  premises  nor  was  any  received  by  her 
from  any  other  source,  and  that  she  was  entitled  to  receive 
therefor  the  sum  of  $2250,  and  that  she  was  entitled  to  receive 
from  the  assignee  $375,  being  the  deficiency  between  the  lease 
last  made  from  February  1,  1891,  to  April  30,  1891,  and  the 
amount  reserved  in  the  original  lease,  and  praying  that  her 
claim  of  $2625  be  allowed  against  the  assignee,  "prior  to  the 
payment  of  any  mercantile  indebtedness." 

From  what  has  preceded,  the  assignee  not  having  accepted 
the  lease  and  become  liable  for  the  performance  of  the  cove- 
nants, it  is  clear  that  the  court  correctly  determined  in  refusing 
priority  to  the  claim  of  appellant.  The  rent  of  the  premises 
from  the  date  of  the  assignment  until  their  vacation  by  the 
assignee  was  properly  paid  and  allowed  to  the  assignee  as  ex- 
penses in  the  administration  of  the  trust.  (Baker  v.  Singer, 
35  111.  App.  271.)  There  is  no  claim,  as  indeed  there  could 
not  be,  against  the  assignee,  other  than^in  his  trust  capacity, 
for  the  rent  of  the  premises. 

The  claim  of  appellant  was  against  the  insolvent  estate. 
By  reference  to  the  seventh  clause  of  the  lease  before  men- 
tioned, it  will  be  seen  that  it  was  covenanted  that  if  the  lessee 
should  abandon  or  vacate  the  premises  the  lessor  might  re-let 
the  same,  and  the  lessee  covenanted  to  pay  any  and  all  defi- 
ciency that  might  exist  between  the  sum  realized  upon  the 
re-letting  and  the  rents  reserved.  By  the  fourth  paragraph  of 
said  lease  the  lessee  covenanted  not  to  allow  the  premises  to 
be  occupied,  in  whole  or  in  part,  by  any  other  person ;  that  it 
would  not  sub-let  the  premises  or  assign  the  lease  without  the 
written  consent  of  the  lessor  first  obtained,  and  would  not  per- 
mit any  transfer,  by  operation  of  law,  of  the  interest  in  the 
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premiseB  acquired  tinder  the  lease.  That  the  covenants  of 
this  latter  claase  of  the  lease  were  violated  upon  the  execution 
of  the  assignment,  as  well  as  by  the  subsequent  entry  there- 
under of  the  assignee  in  the  premises,  is,  in  efiPect,  conceded. 
The  covenant  against  assignment  of  the  lease  was  inserted  for 
the  benefit  of  the  lessor,  and  he  alone  could  insist  upon  the 
covenant.  He  may  waive  it,  if  he  sees  proper,  and  if  he  does 
not  insist  upon  it  no  one  else  can.  'Sexton  v.  Chicago  Cold  Stor^ 
age  Co.  129  111.  318;  1  Wood  on  Landlord  and  Tenant,  711. 

Counsel  for  appellee  say:  "The  damage  resulting  to  the 
lessor  flowed  from  the  act  of  the  lessee,  because  *  *  *  the 
assignee,  by  operation  of  law,  became  clothed  with  the  right 
to  elect  whether  to  perform  the  covenants  of  the  lease  or  not, 
without  any  liability  to  the  lessor  for  electing  not  to  accept 
such  lease  and  perform  its  covenants.  Such  damage,  there- 
fore, for  breach  of  the  covenants  of  the  lease,  became  a  claim 
against  the  assignee  which  might  be  proven  against  the  estate 
as  any  other  claim."  We  concur  in  this  view.  There  was, 
upon  the  execution  of  the  assignment,  an  abandonment  of 
the  premises  by  the  lessee.  Under  the  seventh  clause  of  the 
lease  the  lessor  might  at  once  re-let  the  premises  for  the  term 
and  charge  the  lessee  with  the  deficiency. 

The  only  remaining  question  is  whether  the  presentation  of 
the  petition  by  the  lessor.  May  2,  1890,  within  three  months 
from  the  expiration  of  the  notice  required  by  section  2  of  the 
Voluntary  Assignment  act,  should  have  been  treated  as  a  pre- 
sentation of  her  claim  against  the  estate  of  the  insolvent. 
The  parties,  by  their  contract,  had  fixed  the  measure  of  dam- 
ages at  the  difference  between  the  amount  realized  upon  the 
re-letting  and  the  rent  reserved.  It  could  not  be  told  within 
the  period  of  limitation  fixed  by  section  10  of  that  act,  and  at 
the  time  of  filing  the  petition,  what  tlie  damages  would  be. 
The  lessor,  by  her  petition  duly  verified,  presented  her  claim 
to  the  county  court,  and  proposed  to  proceed  thereafter,  in 
fixing  her  damages,  under  the  direction  of  the  court.     With- 
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out  determining  the  liability  of  the  assignee  to  pay  such  dam- 
ages when  they  should  be  ascertained,  the  court  very  properly 
postponed  and  continued  the  question  of  the  liability  of  the 
assignee,  as  such,  and,  as  we  have  seen,  ordered  and  approved 
the  renting  of  the  premises,  first,  by  the  assignee  to  Love,  and 
secondly,  by  the  lessor  for  the  residue  of  the  term.  The  court 
having  retained  jurisdiction  of  the  original  petition  and  claim 
of  the  lessor,  and  a  leasing'having  been  made  for  the  residue 
of  the  term,  so  that  the  damages  could  be  ascertained  in  the 
mode  fixed  in  the  contract  of  the  parties,  the  lessor  filed  her 
supplemental  petition  and  claim  for  the  diflFerence  between 
the  sum  realized  and  to  be  realized  under  the  re-letting  and 
the  rents  reserved  in  the  original  lease.  It  is  true  that  the 
lessor  claimed  and  insisted  upon  priority  over  other  creditors 
of  the  estate ;  but  that  in  nowise  affected  her  claim  against 
the  trust  estate,  if  otherwise  properly  presented  and  allowable^. 

We  are  of  opinion  that,  under  the  peculiar  circumstances, 
the  filing  of  the  lessor's  petition,  duly  verified,  was  a  suflScient 
presentation  of  her  claim  against  the  estate  of  the  insolvent, 
and  that  upon  the  filing  of  her  supplemental  petition  and 
claim  it  was  the  duty  of  the  court  to  allow  the  amount  of  the 
actual  deficit  to  be  paid  pro  rata  with  the  general  creditors, 
making  such  deductions  and  abatements  from  portions  thereof 
not  due  as  would  be  just  and  reasonable.  The  prayer  of  the 
supplemental  petition  is  that  the  claim  of  the  petitioner  be 
allowed.  True,  it  seeks  priority  in  payment  over  "mercantile 
debts."  That  portion  of  the  prayer  was  properly  denied,  but 
in  our  opinion  the  court  erred  in  dismissing  the  original  and 
supplemental  petitions,  and  in  refusing  to  allow  so  much  of 
the  claim  as  was  shown  to  be  just  to  be  paid  pro  rata  with 
other  creditors. 

For  the  error  indicated  herein,  the  judgments  of  the  Appel- 
late and  county  courts  are  reversed,  and  the  cause  is  remanded 
to  the  latter  court  with  directions  to  proceed  in  conformity 
with  the  views  expressed  herein.  Judgment  reversed. 
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149      87 
V,  168    ISO 


The  Sanitary  District  of  Chicago.  87a  253 

149        87 
Filed  at  Ottawa  January  16, 1804.  90a><^63l 

149        571 
1.    Eminent  domain— cm  to  quantity  of  land  taken— judicial  aupervi'        188  ^^240' 

«ton.    Tke  Sanitary  District  6i  Chicago,  under  the  power  conferred 
upon  it  by  the  legislature,  when  proceeding  to  condemn  lands  for  the 
purpose  for  which  it  was  organized,  must,  of  necessity,  to  a  modified 
^extent,  be  allowed  to  determine  for  Itself  the  quantity  of  land  to  be    ' 
taken  for  its  ditches  or  channels. 

*2.  This  right  is  subordinate  to  all  statutory  and  constitutional  re- 
strictions, and  also  the  further  limitation  that  the  courts  of  the  State 
which  are  authorized  to  entertain  applications  to  condemn,  are  clothed 
with  ample  power  to  prevent  any  abuse  of  the  right. 

3.  While  the  Sanitary  District  of  Chicago,  b^  the  act  under  which  it 
vas  organized,  has  ample  power  to  condemn  such  a  quantity  of  land 
AS  may  reasonably  be  necessary  to  enable  it  to  carry  out  the  object  and 
purpose  of  its  creation,  it  has  no  right  to  abuse  the  power  conferred,  or 
to  take  more  lands  than  are  reasonably  necessary  in  the  construction 
and  maintenance  of  the  channels  and  outlets. 

4.  In  this  case,  the  Sanitary  District  of  Chicago  sought  to  condemn 
the  whole  of  an  island  two  miles  long  and  over  a  quarter  of  a  mile  wide, 
and  it  was  held,  that  whether  the  taking  of  so  much  land  was  an  abuse 
of  power  was  a  question  the  defendants  had  the  right  to  hare  the  court 
determine  before  the  jury  was  called  upon  to  ascertain  the  compensa- 
tion to  be  paid  to  the  owners. 

5.  Sa^sb— production  of  plana  and  profltes.  In  a  proceeding  to  con- 
demn land  for  channels,  drains,  etc.,  when  the  amount  of  land  sought 
to  be  taken  is  claimed  to  be  in  excess  of  a  reasonable  amount,  the  land 
owners  will  have  the  right  to  demand  the  production  in  court  of  the 
plans  and  profiles  of  the  proposed  improvement.  Petitioners  may  be 
required  to  furnish  sulflcient  data  from  which  the  court  may  determine 
the  amount  of  land  needed  for  the  construction  of  the  work. 

6-  Same — time  in  which  to  ask  for  production  of  plans,  etc.  On  the 
day  a  condemnation  proceeding  was  set  for  hearing  in  vacation,  and 
after  the  jury  was  selected,  but  before  any  evidence  was  heard,  the 
defendants  moved  the  court  to  tequire  the  petitioner  to  produce  the^ 
plans,  profiles,  etc.,  of  the  proposed  improvement :  Held,  that  the  mo- 
tion was  not  made  too  late. 
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7.  B fiM:E— instruction  as  to  ijalue  of  land  taken.  On  a  proceeding  to 
condemn  a  traot  of  land,  the  court,  in  Rubstance,  directed  the  jury  that 
they  were  not  to  consider  the  price  that  property  "would  sell  for  under 
special  or  extraordinary  circumstances,  but  its  fair  cash  market  value 
If  sold  in  the  market  under  ordinary  circumstances :    Held,  no  error. 

8.  Same — value  of  the  land — limiting  evidence  to  time  of  filing  peii" 
tion — waiver  of  objection.  On  the  trial  of  a  condemnation  proceeding, 
if  the  land  owner,  without  objection,  allows  the  petitioner's  witnesses 
to  state  the  value  of  the  land  at  the  time  they  examined  the  same, 
which  was.  a  week  or  two  before  the  trial,  he  will  thereby  waive  his 
right  to  object  to  the  evidence  on  the  ground  it  is  not  confined  to  the 
date  of  the  petition. 

9.  Saicb — view  of  land  by  jury — confined  to  lands  sought  to  be  taken* 
It  is  not  proper  for  the  jury,  when  sent  out  to  view  the  premises  sought 
to  be  condemned,  to  go  upon  and  view  other  tracts  of  land  in  the  same 
locality,  and  the  failure  of  a  party  to  object  to  the  jury  inspecting  other 
lands  will  not  waive  his  objection. 

10.  Instbuotion — directing  the  jury  to  consider  all  the  evidence.  An 
objection  to  an  instruction  that  it  directs  the  jury  to  take  into  consid- 
eration the  evidence  of  all  the  witnesses,  and  thereby  requires  them 
to  consider  evidence  excluded  by  the  court,  will  be  obviated  by  another 
instruction  expressly  directing  the  jury  to  disregard  any  evidence  In* 
troduced  and  stricken  out  by  the  court. 

11.  Same — when  error  in  one  is  cured  by  another.  On  the  trial  of  a 
condemnation  proceeding  the  court  directed  the  jury  to  take  into  con* 
sideration,  in  determining  the  value  of  the  property,  "the  evidence  of 
all  the  witnesses,  and  the  evidence  of  sales,  as  well  as  the  knowledge 
the  jury  may  have  derived  from  an  examination"  of  the  premises,  and 
that  "they  are  required  to  consider  all  the  evidence  in  the  case."  By 
another  instruction  the  jury  were  expressly  directed  to  consider  the 
evidence  of  sales  of  property  similarly  situated  :  Held,  that  the  latter 
instruction  qualified  the  former,  and  when  taken  together  they  are  not 
misleading. 

12.  Pbagtioe — remarks  of  the  court  about  the  evidence.  The  court,, 
on  the  trial  of  a  case,  has  no  right  to  tell  the  jury  what  he  may  know, 
of  his  own  knowledge,  in  regard  to  a  fact  in  issue  between  the  parties,, 
but  in  ruling  on  the  admission  of  evidence  the  court  may  allude  to 
other  evidence  in  the  record  in  explanation  of  his  decision.  But  the 
court  should  use  great  caution  in  expressing  an  opinion  on  any  oon* 
troverted  question  of  fact  in  issue. 

13.  Every  imguarded  expression  of*the  court  in  stating  reasons  to 
counsel  for  its  rulings  can  not  be  regarded  as  error  sufficient  to  work  a 
reversal.  On  a  trial  of  a  proceeding  to  condemn  land  the  owner  claimed 
that  the  land  was  underlaid  with  stone,  and  introduced  evidence  tend- 
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Ing  to  prove  that  fact.  On  rebuttal  the  petitioner  examined  a  vitnesH 
as  to  the  existence  of  stone  on  the  land.  During  the  examination  of 
the  witness  a  question  was  objected  to  as  not  being  rebutting  evidence. 
In  passing  on  the  objection  the  court  incidentally  remarked  :  **!  have 
no  doubt  but  it  is  clearly  competent.  I  have  been  over  the  ground, 
and  any  man  going  over  that  ground  would  not  be  looking  for  stone. 
I  think  all  you  are  called  upon  is  to  take  the  surface  appearance  of  the 
ground  :"  Held,  that  the  remarks  of  the  court  were  not  proper. 

App£al  from  the  Circuit  Court  of  DuPage  county  ;  the  Hon. 
Henry  B.  Willis,  Judge,  presiding. 

Mr.  James  Maher,  for  the  appellant  Lomax. 

Messrs.  Hoyne,  Follansbke  &  O'Conner,  and  Messrs.  Com- 
8TOCK  &  Hess,  for  the  appellants  Carl  Moss  and  John  H. 
Tedens. 

Mr.  Ellis  S.  Chesbrough,  for  the  appellant  Carl  Moss. 

Mr.  William  S.  Barge,  Mr.  Orrin  N.  Carter,  Mr.  Elbert 
H.  Gary,  and  Mr.  J.  P.  Snydkr,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  instituted  by  the  Sanitary  District  of 
Chicago  to  condemn  certain  lands  of  appellants  constituting 
a  part  of  Sag  Island.  The  island  is  a  strip  of  land  extending 
north-east  and  south-west  between  the  channel  of  the  Des- 
Plaines  river  on  the  north  and  west,  and  the  Illinois  and 
Michigan  canal  on  the  south  and  east,  located  about  two  miles 
north-east  of  the  village  of  Lamont,  in  Cook  county.  The  strip 
of  land  was  over  two  miles  long  and  averaged  about  fourteen 
hundred  feet  wide.  The  petitioner  sought  to  condemn  the 
entire  tract. 

The  petition  was  presented  to  one  of  the  judges  of  the  twelfth 
judicial  circuit,  in  vacation,  on  July  6,  1892,  and  the  judge 
ordered  that  the  cause  be  set  down  for  trial  on  August  18> 
1892.    On  the  day  the  cause  was  set  for  trial,  and  before  any 
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witnesses  had  been  examined,  one  of  the  appellants,  by  his  at- 
torneys, filed  a  paper,  and  among  other  things  alleged  therein 
as  follows :  '*This  defendant  further  objects  to  said  petitioner 
taking  th^  whole  of  the  strip  of  twelve  hundred  and  fifty  feet 
in  its  average  least  width,  for  the  reason  that  the  amount  is 
excessive  and  is  not  contemplated  in  the  said  act,  and  is  not 
necessary  for  the  construction  of  said  channel,  but  is  wholly 
excessive  and  an  injury  to  the  defendant.  This  defendant, 
further  objecting,  says  the  plan  of  the  line  of  the  proposed 
channel  is  not  disclosed  by  the  petition  filed  in  this  cause. 
So  this  defendant  says,  that  for  these  and  many  other  reasons, 
and  for  the  many  imperfections  appearing  upon  the  face  of 
the  petition  filed  herein,  he  denies  that  the  petitioner  has  the 
right  to  take  any  or  all  of  the  land  described  by  the  petitioner, 
as  asked  in  its  petition.''  The  claim  was  also  made  by  coun- 
sel for  the  appellants,  before  the  court,  that  the  amount  of 
land  attempted  to  be  condemned  was  greatly  excessive,  and 
a  motion  was  made  for  an  order  requiring  the  production  in 
court  of  the  plans  and  profiles.  The  application  was,  however, 
resisted  by  counsel  for  the  petitioner,  and  denied  by  the  court. 

The  seventh  section  of  the  act  of  March  29,  1889,  under 
which  the  sanitary  district  was  organized,  and  under  which  it 
is  sought  to  condemn  the  property  involved,  provides:  "The 
board  of  trustees  of  any  sanitary  district  organized  under 
this  act  shall  have  power  to  provide  for  the  drainage  of  such 
district,  by  laying  out,  establishing,  constructing  and  main- 
taining one  or  more  channels,  drains,  ditches  and  outlets  for 
carrying  off  and  disposing  of  the  drainage  (including  the  sew- 
age) of  such  district,  together  with  such  adjuncts  and  addi- 
tions thereto,  as  may  be  necessary  or  proper  to  cause  such 
channels  or  outlets  to  accomplish  the  end  for  which  they  are 
designed,  in  a  satisfactory  manner." 

The  sanitary  district,  under  the  power  conferred  upon  it  by 
the  legislature,  when  proceeding  to  condemn  lands  for  the 
purposes  for  which  it  was  organized,  must,  of  necessity,  to  a 
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modified  extent,  be  allowed  to  determine  for  itself  the  quantity 
of  land  to  be  taken  to  be  used  for  the  ditch  or  channel.  But 
as  held  in  Smith  v.  Chicago  and  Western  Indiana  Raiiroad  Co, 
105  111.  515,  the  right  is  subordinate  to  all  statutory  and  con- 
stitutional restrictions,  and  also  the  further  limitation  that 
the  courts  of  the  State  which  are  authorized  to  entertain  ap- 
plications of  this  character  are  clothed  with  ample  power  to 
prevent  any  abuses  of  this  right  by  such  corporations.  While 
the  district,  by  the  act  under  which  it  was  organized,  has 
Ample  power  to  condemn  such  a  quantity  of  land  as  may 
reasonably  be  necessary  to  be  taken  and  used  to  enable  it  to 
carry  out  the  object  and  purpose  contemplated  by  the  legis- 
lature in  passing  the  act,  it  has  no  right  to  abuse  the  power 
conferred,  or  to  take  more  lands  than  are  reasonably  neces- 
sary to  be  used  in  the  construction  and  maintenance  of  the 
drains  and  outlets.  As  appears  from  the  petition  the  lands 
proposed  to  be  taken  embrace  a  strip  over  a  quarter  of  a  mile 
wide.  Whether  it  was  necessary  that  this  amount  of  land 
should  be  taken,  or  whether  the  condemnation  of  so  large  a 
tract  was  an  abuse  of  power,  was  a  question  the  defendants 
had  the  right  to  submit  to  the  court  for  determination  before 
the  jury  was  called  upon  to  determine  the  amount  that  should 
be  paid  for  the  lands  taken.  This  court  is  fully  committed 
to  this  rule. 

In  Chicago  and  Northwestern  Railway  Co,  v.  Chicago  and 
Evanston  Railroad  Co.  112  111.  589,  where  a  similar  question 
arose,  it  is  said :  "This  motion  was  in  the  nature  of  an  ap- 
plication for  a  bill  of  particulars,  which  is  demandable  in  all 
kinds  of  actions  and  proceedings  where,  by  reason  of  the  gen- 
erality of  the  claim  or  charge,  the  adverse  party  is  unable 
to  know,  with  reasonable  certainty,  what  he  is  required  to 
meet.  (1  Tidd's  Practice,  Ist  Am.  ed.  334-336.)  The  rule 
applies  even  to  criminal  proceedings  as  well  as  civil.  Whar- 
ton, in  his  work  on  Criminal  Law,  (vol.  3,  sec.  3156,)  says: 
'Whenever  the  indictment  is  so  general  as  to  give  the  defend- 
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ant  inadequate  notice  of  the  charge  he  is  expected  to  meet, 
the  court  will,  on  his  application,  require  the  prosecution  to 
furnish  him  a  bill  of  particulars  of  the  evidence  intended  to 
be  relied  on.'  The  practice  in  this  respect  is  founded  on  the 
clearest  principles  of  justice,  and  should  not  be  departed  from 
in  any  case  where  the  circumstances  require  an  application  of 
the  principle.  The  principle,  as  applicable  to  condemnation 
proceedings,  was  first  recognized  by  this  court  in  Railroad  Co. 
V.  Kidder y  21  111.  131,  which  is  cited  with  approval  in  Rail- 
road Co.  V.  Railway  Co.  105  id.  388.  It  is  true,  the  direct 
question  whether  a  defendant  may,  as  a  matter  of  right,  de- 
mand specifications  of  the  character  of  the  improvement  pro- 
posed to  be  made,  was  not  presented  in  either  of  these  cases, 
but  they  do  hold  that  the  petitioner  has  the  right  to  introduce 
them  on  his  own  motion,  and  if  this  may  be  done,  a  fortiori 
the  defendant  has  the  right  to  demand  them  when  they  are 
essential  to  a  proper  understanding  of  the  case." 

Other  cases  holding  the  same  rule  might  be  cited,  but  the 
doctrine  is  so  well  settled  that  the  citation  of  other  cases  is 
not  deemed  necessary. 

The  land  sought  to  be  condemned  was  for  a  right  of  way 
for  the  main  channel  and  its  necessary  adjuncts  for  the  pro- 
posed work.  But  without  the  plans  and  specifications,  how 
could  the  court  determine  what  was  necessary  or  what  was 
really  required?  If  it  was  necessary  that  the  entire  strip 
should  be  taken,  had  the  plans  and  specifications  been  pro- 
duced, the  court,  from  their  inspection,  and  from  such  other 
evidence  as  might  have  been  submitted  on  the  question,  might, 
without  any  diflBculty,  have  determined  the  question,  but  in 
the  absence  of  the  plans  the  court  had  ho  data  before  it  from 
which  it  could  determine  what  amount  of  land  was  necessary 
or  needed  for  the  construction  of  the  work. 

But  it  is  said  the  motion  of  defendants  was  not  made  in 
apt  time,  and  for  that  reason  it  was  properly  overruled.  The 
cause  was  set  for  trial  on  the  18th,  in  vacation.     This  was 
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the  first  opportumty  the  defendants  had  to  take  any  steps  in 
the  case  before  the  court.  The  motion  was  made  on  that  day 
before  any  witnesses  had  been  sworn  or  examined  in  the  case. 
The  jury  had  been  selected,  it  is  true,  but  no  evidence  had 
been  introduced.  It  is  true  that  an  application  of  this  char- 
acter is  addressed  to  the  court,  and  should,  as  a  general  rule, 
be  made  before  a  trial  of  the  issue  made  by  the  petition  has 
begun ;  but  we  are  not  prepared  to  hold  that  the  defendants 
had  no  right  to  make  the  application  after  the  jury  had  been 
selected.  Perhaps  it  would  be  a  better  practice  to  make  the 
appHcation  before  the  jury  was  selected,  but  we  are  aware  of 
no  rule  of  law  that  requires  it.  Indeed,  it  was  not  suggested 
in  the  circuit  court,  when  the  motion  was  heard,  that  it  was 
made  too  late,  nor  was  it  denied  on  that  ground. 

It  is  also  said  that  no  necessity  exists  for  a  production  of 
plans,  where,  as  in  this  case,  the  entire  tract  owned  by  a  de- 
fendant is  to  be  taken.  We  do  not  concur  in  that  view.  It 
was  necessary  for  the  plans  to  be  produced  so  that  the  court 
might  determine  whether  the  amount  of  land  proposed  to  be 
taken  was  grossly  in  excess  of  the  amount  necessary  to  be 
taken  to  construct  the  work,  and  for  this  purpose  it  was  im- 
material whether  the  whole  or  only  a  certain  part  of  a  tract 
was  to  be 'taken. 

It  appeared  on  the  trial  that  the  jury,  after  viewing  the 
premises  involved,  were  taken  upon  and  examined  another 
tract  of  land  in  the  same  locality,  and  this  is  relied  upon  as 
error.  In  the  trial  of  a  case  of  this  character,  section  9  of 
chapter  47  of  our  statute  provides  "that  the  jury  shall,  at  the 
request  of  either  party,  go  upon  the  land  sought  to  be  taken 
or  damaged  and  examine  the  same,  and  after  hearing  the 
proof  offered,  make  their  report,  in  writing."  It  is  under  this 
statute  that  the  jury  made  the  view  under  consideration,  and 
as  the  statute  contains  no  provision  authorizing  the  jury  to 
view  other  lands  in  the  loeality  of  the  lands  sought  to  be  con- 
demned, we  do  not  think  they  had  any  authority  to  do  so. 
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The  proceeding  being  under  the  statute  must  conform  to  the 
statute.  It  is  true,  the  jury  were  not  bound  to  close  their  eyes 
as  respects  the  location  and  quality  of  other  lands  in  the  imme- 
diate  neighborhood,  but  they  bad  no  right  to  go  upon  and  view 
other  lands  as  they  did  the  lands  embraced  in  the  petition. 

It  is  said  appellants  were  present  when  the  view  was  made, 
and  made  no  objection.  The  record  does  not  show  that  th.ey 
were  all  present.  But  of  what  avail  would  have  been  their 
objection  had  they  all  been  present  and  objected  ?  The  jury 
were  in  charge  of  the  sheriff.  He  had  no  right  to  determine 
any  question  which  might  be  raised.  His  duty  was  merely 
to  take  the  jury  on  the  premises  involved  so  that  they  could 
make  the  view,  and  see  that  they  were  not  interfered  with, 
and  that  no  undue  influence  was  brought  to  bear  to  affect 
their  judgment,  and  when  they  had  made  the  view  return 
them  into  court. 

It  has,  however,  been  suggested,  that  respondents  having 
proceeded  with  the  trial  with  knowledge  that  the  jury  had 
viewed  other  premises,  waived  all  objection  to  the  jury  or  ver- 
dict on  that  ground.  If  a  juror  has  been  guilty  of  misconduct 
during  the  progress  of  a  trial,  and  the  fact  has  become  known 
to  counsel,  and  no  objection  is  made  until  after  the  trial  has 
closed,  it  may  be  that  it  would  then  be  too  late  to  take  advan- 
tage of  the  irregularity.  But  that  principle  has  no  application 
here.  The  jury  in  a  condemnation  case  have  the  right,  where 
they  have  viewed  the  premises  sought  to  be  condemned,  to 
take  into  account  such  facts  as  they  have  learned  from  the 
view,  and  consider  such  facts  in  connection  with  the  other 
evidence  in  the  case  in  making  up  their  verdict.  The  view, 
therefore,  is  in  the  nature  of  evidence  introduced  before  the 
jury,  and  the  yiew  of  other  premises  not  involved  in  this  case 
was  but  the  introduction  of  improper  evidence  before  the  jury 
at  a  time  and  place  where  no  opportunity  was  given  to  object. 
This  record  shows  that  the  jury  were  taken  to  and  viewed 
property  not  involved  in  this  case,  without  the  consent  of  the 
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defendants.  The  view  of  other  property  was  doubtless  caused 
to  be  made  for  the  purpose  of  aiding  the  petitioner,  and  that 
▼lew,  no  doubt,  had  a  prejudicial  effect  on  the  rights  of  the 
defendants. 

On  the  trial  it  was  claimed  by  the  appellants  that  the  land 
was  underlaid  with  stone,  and  evidence  was  introduced  to 
substantiate  this  claim.  In  rebuttal,  petitioner  called  a  wit- 
ness and  examined  him  at  some  length  as  to  the  existence  of 
stone  on  the  lands.  An  objection  was  interposed  to  a  ques- 
tion propounded  to  the  witness,  that  it  was  not  rebuttal  evi- 
dence, and  in  passing  on  the  question  the  court  incidentally 
remarked :  "I  have  no  doubt  but  it  is  clearly  competent.  I 
have  been  over  the  ground,  and  any  man  going  over  that 
ground  would  not  be  looking  for  stone.  I  think  all  you  are 
called  upon  is  to  take  the  surface  appearance  of  the  ground." 
Other  remarks  of  a  similar  character  were  made  by  the  court 
and  objected  to  by  the  appellants.  The  court,  on  the  trial  of 
a  cause,  has  no  right  to  tell  the  jury  what  he  may  know,  of 
his  own  knowledge,  in  regard  to  a  fact  in  issue  between  the 
parties,  but  in  ruling  on  the  admission  of  evidence  the  court 
may  allude  to  other  evidence  in  the  record  in  explanation  of 
his  decision,  and  it  often  seems  necessary  to  do  so.  But  the 
court  should  use  great  caution  in  expressing  an  opinion  on 
any  controverted  question  of  fact  in  issue  which  it  is  the  pro- 
vince of  the  jury  to  determine.  But,  as  held  in  Birmingham 
Fire  Ins.  Co.  v.  Pulver,  126  111.  329,  "every  unguarded  expres- 
sion of  the  court  in  stating  reasons  to  counsel  for  its  l*ulings 
ean  not  be  regarded  as  error  sufficient  to  work  a  reversal." 
The  remarks  of  the  court  were  not  proper,  but  as  the  judg- 
ment will  have  to  be  reversed  on  other  grounds  we  do  not  find 
it  necessary  in  this  case  to  determine  whether  they  were  so 
prejudicial  to  appellants  as  to  furnish  ground  for  a  reversal. 

Objection  is  made  in  the  argument  that  petitioner's  wit- 
nesses were  not  confined  to  the  value  of  the  lands  at  the 
date  of  the  filing  of  the  petition,  but  were  allowed  to  state  the 
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value  at  the  time  they  examined  the  lands, — a  week  or  two 
before  the  trial.  Had  the  objection  been  made  when  the  evi- 
dence was  introduced,  the  court,  no  doubt,  would  have  con- 
fined the  evidence  of  value  to  the  date  the  petition  was  filed, 
but  the  objection  was  not  then  interposed,  and  it  now  comes 
too  late.  Moreover,  it  ife  not  claimed  that  the  value  differed 
on  the  day  of  trial,  or  two  weeks  before,  from  the  value  on 
the  day  the  petition  was  filed. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  allow 
the  witness  Walker  to  testify  what  kind  of  stone  was  on  the 
island.  Upon  looking  into  the  record  it  will  be  found  that  on 
cross-examination  the  witness  testified  fully  on  this  point, 
and  hence  the  objection  was  obviated. 

It  is  also  claimed  that  the  court  erred  in  giving  petitioner's 
third  and  Sixth  instructions.  The  third  instruction  directed 
the  jury  to  take  into  consideration,  in  determining  the  value 
of  the  property,  "the  evidence  of  all  the  witnesses  and  the 
evidence  of  sales,  as  well  as  the  knowledge  the  jury  may  have 
derived  from  an  examination"  of  the  premises, — that  "they 
are  to  consider  all  the  evidence  in  the  case."  The  first  objec- 
tion to  the  instruction  is,  that  it  directs  the  jury  to  consider 
the  evidence  of  all  the  witnesses,  while  a  part  of  the  evidence 
offered  and  admitted  had  been  excluded  by  the  court.  We 
think  this  objection  is  obviated  by  petitioner's  fourteenth  in- 
struction, which  expressly  directed  the  jury  to  disregard  any 
evidence  introduced  and  stricken  out.  It  is  also  objected  that 
the  instruction  directs  the  jury  to  consider  the  evidence  of 
sales,  without  confining  the  consideration  to  sales  of  similar 
property.  But  this  is  qualified  by  the  fifth  instruction,  which 
expressly  directs  the  jury  to  consider  the  evidence  of  sales  of 
property  similarly  situated.  When  the  instructions  are  con- 
sidered together  we  do  not  think  the  jury  could  be  misled. 

The  sixth  instruction  in  substance  directed  the  jury  that 
they  are  not  "to  consider  the  price  that  property  would  sell 
for  under  special  or  extraordinary  circumstances,  but  its  fair 
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cash  market  value  if  sold  in  the  market  under  ordinary  cir- 
cumstances." The  principle  announced  was  approved  in 
Brown  v.  Calumet  River  Railway  Co.  125  111.  600,  and  we  see 
no  reason  for  changing  the  rule  there  declared. 

It  is  also  claimed  that  tiie  court  erred  in  refusing  defend- 
ants' tenth  instruction.  All  that  was  said  in  the  instruction 
was  very  proper  to  be  submitted  to  the  jury  in  an  argument 
on  the  evidence  as  respects  the  degree  of  weight  to  be  given 
to  the  witness,  but  at  the  same  time  we  think  the  court, 
whose  duty  it  is  to  instruct  as  to  questions  of  law,  might  very 
properly,  as  it  did,  refuse  the  instruction. 

As  this  case  will  have  to  be  submitted  to  another  jury,  we 
express  no  opinion  on  the  evidence  contained  in  the  record. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded.  Jydgment  reversed. 


LoUISVILIiE,  EVANSVILLE  AND  St.  LoUIS  CONSOLIDATED  R.  R.  Co. 

f. 

Nathaniel  W.  Spencer. 

Filed  at  Mt.Vernon  January  16, 1894. 

1.  •NeohGENOE — escape  of  fire  Jrom  passing  locomotive — evidence  of 
negligence.  By  the  act  of  March  29,  18G9,  relating  to  fires  oaused  by 
locomotives,  the  mere  fact  that  the  Are  is  communicated  from  the  lo-' 
comotive  is  made  "ftiU  prima  facie  evidence"  to  charge  a  railroad  com- 
pany with  negligence. 

2.  Same — whether  presumption  of  negligence  is  rebutted,  is  a  question 
of  fact.  The  question  whether  the  defendant's  evidence  is  sufficient  to 
rebut  the  prima  facie  proof  of  negligence  arising  from  the  fact  that  fire 
was  communicated,  from  the  engine,  is  clearly  one  of  fact,  as  to  which 
the  judgment  of  the  Appellate  Court  is  coaclusive. 

3.  Same — allowing  fire  to  escape  from  a  locomotive — evidence  of  neg-- 
ligence.  In  an  action  against  a  railway  company  to  recover  damages 
for  negligence  in  allowing  Are  to  escape  from  a  locomotive,  the  court, 
at  the  request  of  the  plaintiff,  instructed  the  jury,  that  if  tluy  believed, 
from  the  evidence,  that  the  fire  in  question  was  communicated  from 
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the  engine  Ihen  in  the  care  and  management  of  the  defendant,  while- 
npon  and  passing  along  the  railroad  in  question,  whereby  the  plaintifTs- 
property  was  Injured,  "then  the  fact  that  said  fire  was  so  communicated 
is  full  prima  facie  evidence  to  charge  the  defendant  with  negligence 
on  account  of  the  condition  of  said  engine,  or  the  manner  in  which 
said  engine  was  operated  at  the  time  said  fire  was  so  communicated  :" 
Held,  that  the  instruction  stated  correctly  the  rule  of  law  established 
by  the  act  of  1869. 

4.  Same— instruction  aato  negligence  in  allotting  flre  to  escape.  In 
such  a  case,  the  plaintiff  is  not  required  to  insert  in  the  instruction  a. 
statement  of  the  facts  which  defendant's  evidence  tended  to  prove,  and 
which,  if  proved,  would  have  had  the  effect  of  rebutting  the  prima 
facie  case  of  negligence,  and  have  the  jury  instructed  that  the  plain- 
tift a  prima  facie  case  might  thus  be  overcome. 

5.  All  the  plaintiff  is  boimd  to  do  in  such  an  action  is  to  make  out 
a  prima  facie  case,  and  that  case,  unless  met  by  proof  sufficient  to  rebut 
it,  will  entitle  him  to  a  verdict.  It  is  for  the  defendant  to  pt'esent  his  or 
its  defense,  both  by  evidence  and  instructions  to  the  jury ;  and  if  there 
is  danger  that  the  jury  may  overlook  or  misapprehend  the  force  of  the 
evidence  given  in  defense,  it  is  for  the  defendant  to  guard  against  such 
result  by  submitting  proper  Instructions  to  be  given  in  his  own  behalf. 

6.  BeaIi  estate— /ri*it  trees,  etc,  a  part  of  the  freehold.  Fruit  trees, 
berry  bushes,  etc.,  standing  and  growing  upon  land,  are,  at  least  as 
between  the  owner  of  the  land  and  a  mere  tort  feasor,  real  property 
and  a  part  of  the  freehold,  and  an  allegation  of  a  tortious  injury  to  or 
destruction  of  such  growing  trees  or  bushes  is,  ex  vi  termini,  an  allega- 
tion of  an  injury  to  the  freehold. 

7.  Evidence  —  admissibility  under  the  pleading  —  variance.  In  an 
action  by  a  land  owner  against  a  railway  company  to  recover  damages 
from  a  fire  caused  by  the  emission  of  sparks  from  a  passing  engine, 
the  declaration  alleged  the  destruction  of  plaintiff's  fruit  trees  on  the 
land,  and  the  plaintiff  was  allowed  to  prove  the  value  of  his  land  before 
and  after  the  fire,  which  was  objected  to  as  variant  from  the  allegations 
of  the  declaration  :    Held,  that  the  evidence  was  properly  admitted. 

8.  Measure  of  damages — in  an  action  for  an  injury  to  land  by  burn^ 
ing  and  destroying  fruit  trees,  etc.  In  an  action  by  a  land  owner  against 
a  railroad  company  to  recover  damages  for  the  burning  and  destruction 
of  fruit  trees  and  bushes  growing  on  the  land,  the  court,  by  an  instruc- 
tion, held  that  the  measure  of  damages  was  the  difference  in  value  of 
the  land  before  and  after  the  fire,  and  stated  that  in  determining  its 
value  before  the  fire  the  jury  might  take  into  consideration  the  char- 
acter of  the  soil,  its  state  of  cultivation,  the  kind  and  quality  of  the 
trees  and  fruits  thereon,  the  age  of  the  trees  and  fruit  bushes,  and  the 
injury  caused  by  the  fire,  if  any,  to  the  trees  and  bushes :  Held,  that, 
there  was  no  error  in  the  instruction. 
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9.  Same — whether  exceHaive,  a  question  of  fact.  The  qnestdon  of  the 
amount  of  damages  proved  in  an  action  for  negligence  ia  a  question 
of  fact,  and  the  decision  in  respect  thereto  by  the  Appellate  Court  is 
conclusive  on  this  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Marion  county ;  the  Hon.  B.  E.  Burroughs,  Judge,  presiding. 

Messrs.  Iglehart  &  Taylor,  and  Messrs.  W.  &  E.  L.  Stoker, 
for  the  plaintiff  in  error. 

Mr.  Frank  P.  Noleman,  and  Mr.  S.  L.  Dwight,  for  the  de- 
fendant in  error. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Nathaniel 
W.  Spencer  against  the  Louisville,  Evansville  and  St.  Louis 
Consolidated  Eailroad  Company,  to  recover  damages  to  the 
plaintiff's  property  by  fire,  set  from  sparks  or  coals  escaping 
from  one  of  the  defendant's  locomotive  engines.  The  decla- 
ration contains  four  counts.  The  first  count  alleges  that,  on 
December  1,  1891,  the  plaintiff  was  the  owner  and  in  posses- 
sion of  a  certain  tract  of  land  in  Marion  county,  (describing  it,) 
containing  ten  acres,  upon  which  were  standing  and  growing 
nine  hundred  bearing  apple-trees,  five  bearing  cherry-trees, 
two  acres  of  red  raspberries,  one-half  acre  of  black  rasp- 
berries, one-half  acre  of  blackberries,  one-fifth  of  an  acre  of 
strawberries,  some  gooseberries,  thirty  rods  of  growing  hedge 
fence,  and  one  ton  of  hay  in  stack ;  that  the  defendant  was 
then  possessed  of,  using  and  operating  a  railroad  running 
through  Marion  county  and  wit  bin  about  sixty  rods  of  the 
plaintiff's  land,  the  intervening  land  consisting  of  a  meadow 
in  the  possession  of  one  Hester ;  that  it  was  the  duty  of  the 
defendant  to  so  operate  its  railroad  that  fire  would  not  escape 
from  its  locomotive  engines  to  the  adjoining  land  of  Hester, 
and  thence  spread  and  be  communicated  to  the  premises  of 
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the  plaintiff ;  yet  the  defendant,  not  regarding  its  duty,  neg- 
ligently suffered  and  permitted  fire  to  escape  from  one  of  its 
locomotive  engines,  and  to  fall  upon  the  land  of  Hester  and 
set  fire  to  the  meadow,  by  means  whereof  the  fire  spread  and 
was  communicated  to  the  premises  of  the  plaintiff,  and  thereby 
his  apple-trees,  cherry-trees,  raspberries,  blackberries,  straw- 
berries, gooseberries,  hedge  fence  and  hay,  being  of  the  value  of 
$9000,  were  burned,  destroyed  and  wholly  lost  to  the  plaintiff. 

The  second  count  is  substantially  like  the  first.  The  third 
count  is  also  like  the  first,  except  that  it  also  enumerates 
among  the  fruit-trees  standing  and  growing  on  the  land,  ten 
peach-trees,  and  also  alleges  that  there  was  scattered  on  the 
land  a  large  quantity  of  manure  and  mulching,  used  in  and 
about  the  cultivation,  growth  and  protection  of  the  several 
kinds  of  fruit-trees  and  fruits  growing  on  the  land,  and  alleges 
the  destruction  by  the  fire  of  all  the  fruit-trees,  berries,  hay, 
manure  and  mulching.  The  fourth  count  is  like  the  others, 
except  that  it  alleges  that  the  plaintiff  owned  and  occupied  the 
land  in  question  as  his  home ;  that  he  had,  at  great  expense, 
cultivated  and  enriched  it,  so  that  it  was  in  a  high  state  of 
cultivation ;  that  prior  to  December  1,  1891,  the  plaintiff  had 
caused  to  be  set  and  planted,  and  there  were  then  growing  on 
the  land,  a  large  and  varied  assortment  of  apple-trees  of  supe- 
rior quality,  and  other  kinds  of  fruits,  from  which  the  plaintiff 
had  and  would  annually  obtain  large  quantities  of  fruit  for 
sale  in  the  market,  and  there  is  set  forth  a  schedule  of  the 
various  kinds  of  fruit-trees,  fruits  and  other  property  then  on 
the  land,  and  the  value  of  each  item,  and  it  is  alleged  that 
the  fruit-trees,  fruits  and  other  property  so  scheduled  were 
destroyed  by  the  fire,  caused  by  the  negligence  of  the  defend- 
ant, as  aforesaid,  to  the  damage  of  the  plaintiff  of  $10,000. 

The  defendant  pleaded  not  guilty,  and  at  the  trial,  the  jury 
found  the  defendant  guilty,  and  assessed  the  plaintiff's  dam- 
ages at  $1800,  and  for  that  sum  and  costs  the  court,  after 
denying  the  defendant's  motion  for  a  new  trial,  gave  judg- 
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ment  for  the  plaintiflF.  On  appeal  to  the  Appellate  Court, 
that  judgment  was  affirmed,  and  the  defendant  now  brings 
the  record  to  this  court  by  writ  of  error. 

Counsel  for  both  parties  have  filed,  in  addition  to  the  briefs 
specially  prepared  by  them  for  use  in  this  court,  the  briefs 
used  by  them  in  the  Appellate  Court.  It  is  manifest  from  an 
examination  of  these  briefs,  that  various  questions  were  con- 
tested in  that  court  which  are  not  open  for  review  here.  Thus, 
in  the  Appellate  Court,  it  was  strenuously  urged  that,  upon 
the  whole  evidence,  the  jury  should  have  found  the  defendant 
free  from  negligence.  The  fact  that  the  fire  which  spread  to 
and  destroyed  the  plaintiff's  property  was  communicated  from 
the  defendant's  locomotive  engine  is  not  denied,  but  is  frankly 
admitted  by  the  defendant's  counsel  in  their  argument.  By 
the  act  of  March  29,  18(39,  relating  to  fires  caused  by  loco- 
motives, the  mere  fact  that  the  fire  is  communicated  from  the 
locomotive  is  made  "full  prima  facie  evidence"  to  charge  the 
railroad  company  with  negligence.  To  rebut  the  prima  facie, 
case  thus  made,  the  defendant  gave  evidence  tending  to  prove 
the  good  condition  and  repair  of  the  locomotive  engine  at  the 
time,  the  experience  and  skill  of  the  engineer  in  charge  of  it, 
and  the  care  with  which  it  was  being  operated  and  run.  The 
plaintiff,  on  the  other  hand,  showed,  in  addition  to  the  mere 
fact  that  the  fire  was  communicated  from  the  engine,  that  the 
sparks  or  coals  emitted  therefrom  were  sufficiently  large  to 
set  fire  to  the  dry  grass,  after  being  carried  by  the  wind  from 
sixty  to  eighty  feet  from  the  railroad  track,  and  also  the  fur- 
ther fact  appearing  from  the  evidence,  that  on  the  same  trip, 
and  but  a  few  miles  from  the  same  place,  another  fire  was 
communicated  from  the  same  engine,  the  sparks  or  coals  in 
that  case  being  thrown  about  the  same  distance.  Clearly, 
the  question  whether  the  defendant's  evidence  was  sufficient, 
under  all  the  circumstances,  to  rebut  the  prima  facie  proof  of 
negligence,  arising  from  the  undisputed  fact  that  the  fire  was 
communicated  from  the  engine,  was  clearly  a  question  of  fact 
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for  the  jury,  and  as  to  which  the  judgment  of  the  Appellate 
Court  is  conclusive. 

The  same  thing  may  be  said  in  relation  to  the  award  of 
damages  by  the  jury,  which  the  defendant  claims  is  excessive. 
Several  witnesses  estimated  the  damages  at  a  much  larger 
sum,  but  the  question  of  the  amount  of  damages  proved  is 
clearly  a  question  of  fact,  the  decision  of  which,  in  cases  like 
this,  we  have  no  authority  to  review. 

The  only  errors  assigned  which  raise  matters  open  for  con- 
sideration in  this  court  are,  (1)  those  which  call  in  question 
the  rulings  of  the  trial  court  in  relation  to  the  admission  of 
evidence,  and  (2)  those  relating  to  the  instructions  to  the  jury. 
Of  the  former  class  but  one  is  insisted  upon.  Several  wit- 
nesses were  permitted,  against  the  objection  and  exception  of 
the  defendant,  to  give  their  opinions  as  to  the  value  of  the 
plaintiff's  land  before  the  fire  and  afterward,  thus  giving  evi- 
dence tending  to  prove  the  damage  to  the  plaintiff's  freehold. 
The  objection  urged  to  this  evidence  is,  that  it  tends  to  prove 
a  case  variant  from  that  made  by  the  declaration  and  is  there- 
fore immaterial,  it  being  contended  that  the  declaration  alleges 
damage  merely  to  the  growing  fruit-trees,  berry-bushes,  straw- 
berry-vines, hedge,  etc.,  and  that  the  evidence  therefore  should 
have  been  confined  to  their  value.  The  objection,  we  think, 
is  based  upon  a  manifest  misapprehension  of  the  scope  and 
legal  effect  of  the  averments  of  the  declaration. 

It  is  too  well  settled  to  require  the  citation  of  authorities, 
that  fruit-trees,  berry-bushes,  etc.,  standing  and  growing  upon 
land,  are,  at  least  as  between  the  owner  of  the  land  and  a 
mere  tort-feasor,  real  property  and  a  part  of  the  freehold.  It 
follows  that  an  allegation  of  a  tortious  injury  to  or  destruc- 
tion of  such  growing  trees  or  bushes  is,  ez  vi  termini^  an  alle- 
gation of  an  injury  to  the  freehold.  The  case  would  have 
been  no  stronger  if  the  declaration  had  contained  an  express 
allegation  that  the  trees,  bushes,  etc.,  were  a  part  of  the  land, 
and  that  by  negligently  causing  their  destruction  by  fire,  the 
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defendant  had  wrongfully  injured  the  plaintiff's  freehold. 
Such  allegations  would  have  been  merely  the  statement  of 
legal  conclusions  arising  from  the  facts  already  alleged,  and 
it  is  a  well  settled  rule  of  pleading,  that  matters  of  law  need 
not  be  alleged.  The  declaration,  though  merely  alleging  the 
burning  and  destruction  of  the  trees  and  bushes  standing  and 
growing  on  the  land,  alleged  what  was  in  substance  and  legal 
€ffect  an  injury  to  the  freehold.  Such  being  the  case,  evi- 
dence of  the  value  of  the  land  before  and  after  their  destruc- 
tion was  competent,  as  tending  to  fix  the  amount  of  damages 
to  the  plaintiff's  land  or  freehold  thereby  occas^pned. 

Complaint  is  made  of  so  much  of  the  first  instruction  given 
to  the  jury  at  the  instance  of  the  plaintiff,  as  assumes  to  lay 
down  the  measure  of  damages  in  case  the  jury  find  the  de- 
fendant guilty.  That  instruction  held,  that  the  measure  of 
damages  was  the  difference  in  value  of  the  land  in  question 
before  and  after  the  alleged  injury,  and  that  in  determining 
its  value  before  the  fire,  the  jury  might  take  into  considera- 
tion the  character  of  the  soil,  its  state  of  cultivation,  the  kind 
and  quality  of  the  trees  and  fruits  thereon,  the  age  of  the  trees 
and  fruit-bushes,  and  the  injury  caused  by  the  fire,  if  any,  to 
the  trees  and  bushes. 

The  objections  urged  to  this  instruction  are  substantially 
answered  by  what  has  already  been  said.  The  proper  meas- 
ure of  damages  was  clearly  the  difference  in  the  value  of  the 
land  before  and  after  the  fire.  And  we  think  the  jury  were 
correctly  instructed  that,  in  determining  its  value  before  the 
fire,  they  might  properly  take  into  consideration  the  various 
matters  affecting  its  value  specified  in  the  instruction. 

Complaint  is  also  made  of  the  plaintiff's  third  instruction 
■which  held  that,  if  the  jury  believed  from  the  evidence  that 
the  fire  in  question  was  communicated  from  the  engine  then 
in  the  care  and  management  of  the  defendant,  while  upon  and 
passing  along  the  railroad  in  question,  whereby  the  plaintiff's 
property  was  injured,  "then  the  fact  that  said  fire  was  so 


Digitized  by 


Google 


104c  L.,  E.  &  St.  L.  Con.  R.  R.  Co.  v.  Spbncer. 

Opinion  of  the  Court. 

communicated  is  full  prima  facie  evidence  to  charge  the  de- 
fendant with  negligence  on  account  of  the  condition  of  said 
engine,  or  the  manner  in  which  said  engine  was  operated,  at 
the  time  said  fire  was  so  communicated." 

This  instruction  is  based  upon  and  correctly  states  the  rule 
established  by  the  act  of  March  29,  1869,  already  mentioned,, 
and  that  such  is  the  case  does  not  seem  to  be  denied.  But 
the  contention .  is  that,  instead  of  merely  laying  down  the 
statutory  rule,  it  should  have  gone  further  and  recited  th^ 
facts  which  the  defendant's  evidence  tended  to  prove,  and 
which,  if  praved,  would  have  had  the  effect  of  rebutting  the 
prima  facie  case  of  negligence  arising  from  the  mere  fact  that 
the  fire  was  communicated  from  the  defendant's  engine,  and 
have  instructed  the  jury  that  the  plaintiff's  prima  facie  case 
miglit  thus  be  overcome.  We  are  aware  of  no  principle  which 
required  the  plaintiff  to  insert  any  such  qualification  in  an 
instruction  asked  by  him.  All  he  was  bound  to  make  out 
was  a  prima  facie  case,  and  that  case,  unless  met  by  proof 
suflBcient  to  rebut  it,  entitled  him  to  a  verdict.  It  was  for  the 
defendant  to  present  its  defense,  both  by  evidence  and  in- 
structions to  the  jury,  and  if  there  v^as  danger  that  the  jury 
would  overlook  or  misapprehend  the  force  of  the  evidence 
given  in  defense,  it  was  for  the  defendant  to  guard  against 
such  result  by  submitting  proper  instructions  to  be  given  in 
its  own  behalf.  The  instruction,  as  given,  enunciated  a  cor- 
rect proposition  of  law  applicable  to  the  case,  and  the  court 
could  not  have  properly  refused  to  give  it.  If  the  defendant 
desired  to  have  the  jury  instructed  as  to  its  defense,  it  had 
only  to  ask  for  proper  instructions  and  they  would  doubtless 
have  been  given. 

After  diligently  inspecting  the  record,  we  are  able  to  find 
no  material  error  in  the  rulings  of  the  courts  below.  The 
judgment  of  the  Appellate  Court  affirming  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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Georob  W.  Guild  et  al. 

V, 

Taylor  S.  Warne  et  al. 
Filed  at  Ottawa  November  29, 1893, 

1.  Witness — competency  of  party  in  mkit  as  heir  or  devisee.  On  bill 
filed  by  the  children  of  a  grantor  of  lands  to  set  aside  their  father's 
conveyances  to  a  grandson,  one  of  the  complainants,  being  also  a  party 
in'interest,  will  not  be  a  competent  witness  in  his  own  behalf  or  for  his 
co-complainants.  And  if  one  of  such  complainants  dies,  and  his  heirs 
are  made  parties  complainant,  they  will  also  be  incompetent,  as  well 
as  their  wives. 

2.  Mental  capacity — to  make  a  valid  disposition  of  property.  On  a 
bill  by  the  heirs  of  a  deceased  grantor,  to  set  aside  deeds  on  the  ground 
that  the  grantor  was  incapable  of  making  a  valid  disposition  of  his 
property,  the  burden  of  proof  will  rest  on,  the  complainants  to  prove 
the  allegations  of  their  bill.  They  must  show  such  a  degree  of  mental 
weakness  as  to  render  the  grantor  incapable  of  understanding  and 
protecting  his  own  interests. 

3.  The  mere  circumstance  that  the  mental  powers  of  a  person  have 
been  somewhat  impaired  by  age  or  disease  is  not  sufficient,  if  he  still 
retains  a  full  comprehension  of  the  meaning,  design  and  effect  of  his 
acts,  unless,  by  undue  influence  of  the  grantee,  he  was  unable  to  exer- 
cise his  will  in  that  respect. 

4.  New  trial — on  the  evidence.  It  is  not  accurate  to  say,  without 
qualification,  that  appellate  courts  will  not  reverse  the  judgments  of 
trial  courts  where  the  evidence  of  the  successful  party,  considered  by 
itself,  without  contravening  evidence,  is  clearly  sufficient  to  sustain 
the  verdict.  Language  to  that  effect  is  only  properly  used,  ifr  at  all, 
when  the  evidence  is  conflicting  and  would  justify  a  finding  either  way. 

5.  Chanceby — weight  to  be  attached  to  the  findings  of  jury  and  the 
court.  Where  witnesses  testify  orally  on  the  trial  of  an  issue  of  fact  in 
a  chancery  suit,  this  court  will  not  ignore  the  rule  that  a  presumption 
must  be  indulged  in  favor  of  the  decree  which  can  only  be  overcome 
by  evidence  from  which  this  court  can  say  it  is  clearly  wrong. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon* 
HxKRT  6.  Willis,  Judge,  presiding. 
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Briefs  of  Counsel. 

Mr.  Charles  Whbaton,  and  Messrs.  Botspord  &  Wayne,  for 
the  appellants : 

The  mental  derangement  or  imbecility  which  will  render  a 
contract  voidable  must  be  such  that  the  party  is  incapable  of 
understanding  or  comprehending  the  nature  and  effect  of  his 
act  when  he  entered  into  it.  Baldwin  v.  Dunton,  40  111.  188 ; 
Sheldon  v.  Harding,  44  111.  68. 

That  the  mental  faculties  have  been  somwhat  impaired  by 
age  is  not  sufficient  to  invalidate  a  deed.  Wiley  v.  Ewalt,6Q 
111.  26 ;  Lindsey  v.  Lindsey,  50  id.  79 ;  Clearwater  v.  Kimler, 
43  id.  272 ;  Trish  v.  Newell,  62  id,  196  ;  Meeker  v.  Meeker,  75 
id.  260;  Willemin  v.  Dunn,  93  id.  511;  Pickerell  v.  Morss, 
97  id.  220  ;  English  v.  Porter,  109  id.  285 ;  Kimball  v.  Cuddy, 
117  id.  213;  Barley  v.  McGough,  115  id.  11;  Schneider  v. 
Manning,  121  id.  376;  VanAlst  v.  Hunter,  5  Johns.  Ch.  148. 

The  wife  can  not  testify  if  the  husband  is  interested.  Pyle 
V.  Oustatt,  92  111.  209;  Crane  v.  Crane,  8f  id.  165;  Phares^v. 
Barbour,  49  id.  370 ;  Warrick  v.  HuU,  102  id.  280 ;  Treleaven 
V.  Dixon,  119  id.  548 ;  Keep  v.  Gregg,  12  Bradw.  511. 

Mr.  E.  H.  Gary,  and  Messrs.  Hopkins,  Aldrich  &  Thatcher, 
for  the  appellees : 

As  to  the  mental  capacity  necessary  to  make  a  deed  or  will, 
see  1  Jarman  on  Wills,  28 ;  Burswell  on  Insanity,  sec.  363 ; 
Delajield  v.  Parish,  25  N.  Y.  22 ;  Marquis  of  Winchester's  case, 
^  Coke,  23  ;  Combe's  case,  Moore,  759 ;  Greenwood  v.  Greene 
wood,  2  Curt.  App.  2 ;  Marsh  v.  TyreU,  2  Hogg,  122 ;  Clark 
V.  Fisher,  1  Paige,  171;  Jaycox  v.  Jaycox,  40  Mich.  486; 
Campbell  v.  Campbell,  130  111.  466 ;  Sands  v.  Sands,  112  id. 
225. 

As  to  the  presumption  in  favor  of  the  sufficiency  of  the 
evidence  to  support  a  decree,  see  Bower  v.  Galesburg,  28  111. 
App.  322 ;  Calvert  v.  Carpenter,  96  111.  63 ;  Buchanan  v.  Me* 
Lennan,  105  id.  56;  Shevalier  y.  Seager,  121  id.  564;  Moyer 
V.  Swygart,  125  id.  268 ;  Hoobler  v.  Hoobler,  128  id.  645. 
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As  to  the  competency  of  a  party  to  the  suit,  and  his  wife, 
see  1  Greenleaf  on  Evidence,  sec.  390 ;  McClure  v.  Otrick,  118 
111.  320;  Shipton  v.  Thornton,  9  A.  &  E.  314;  Duel  v.  Fisher, 
4  Dervis,  516;  CampbeU  v,  Campbell,  130  111.  466. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

A  statement  of  the  origin,  nature  and  object  of  this  litiga- 
tion will  be  found  in  127  111.  528-29.  The  decree  from  which 
this  appeal  is  prosecuted  was  rendered  on  a  re-trial  of  the 
-cause  at  the  October  term  of  the  court  below  for  the  year  1891. 
The  only  issue  then  submitted  to  the  jury  was,  whether  or  not 
John  Warne  was,  at  the  time  of  their  execution,  mentally 
<;apable  of  making  the  conveyances  sought  to  be  set  aside. 
Prior  to  the  trial,  Clarissa  Blackman,  a  daughter  of  Warne 
And  one  of  the  complainants  to  the  bill,  died,  and  her  children 
were  made  parties  in  her  stead.  One  of  these  children  and 
new  parties,  Dr.  P.  H.  Blackman,  and  his  wife,  were  allowed 
to  testify  on  behalf  of  complainants,  over  the  objection  of  the 
defendants.  That  ruling  is  the  only  error  complained  of  as 
iiaving  occurred  during  the  trial  before  the  jury. 

The  competency  of  Dr.  Blackman  is  questioned  both  because 
lie  is  a  party  to  the  action  and  because  he  is  interested  in  the 
result  of  the  suit.  When  these  objections  were  urged  below, 
<5omplainants'  counsel  attempted  to  show  by  the  witness  that 
his  mother  had  so  disposed  of  all  her  property  by  will  as  to 
leave  him  no  interest  whatever  in  her  estate,  but  they  seem  to 
have  persisted  in*continuing  him  a  party  complainant  to  the 
bill.  As  such  he  would  unquestionably  have  been  incompetent 
to  testify  in  his  own  behalf  and  that  of  his  co-complainants, 
at  common  law,  and  we  are  unable  to  see  how  it  can  be  main- 
tained that  such  disability  is  removed  by  our  statute,  unless  we 
ignore  section  2  of  chapter  51,  entitled  "Evidence  and  Depo- 
sitions." We  think  both  he  and  his  wife  were  incompetent 
^fitnesses  on  behalf  of  complainants.    Inasmuch,  however,  as 
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their  disability  might  be  removed,  and  in  our  view  of  the  case 
the  bill  should  be  dismissed  for  want  of  sufiBcient  evidence  io 
support  it,  the  testimony  of  these  with  that  of  all  the  other 
witnesses  in  the  case  has  been  considered,  and  given  such 
weight  as  we  think  it  entitled  to,  without  reference  to  their 
present  incompetency. 

The  contention  of  the  complainants  below  is,  that  at  the 
time  of  the  execution  of  the  instruments  ill  question  John 
Warne  was  rendered  incapable  of  transacting  the  ordinary 
business  affairs  of  life  by  the  disease  of  the  mind  known  a& 
senile  dementia^  and  the  decree  of  the  circuit  court  sustains 
that  contention.  In  our  opinion  the  evidence  not  only  failp 
to  support  it,  but  is  clearly  to  the  contrary.  In  reaching  this 
conclusion  we  do  not  lose  sight  of  the  fact  that  the  jury  and 
the  chancellor  saw  the  witnesses  and  heard  them  testify,  and 
80  were  in  a  better  position  than  we  are  to  weigh  their  testi- 
mony ;  nor  do  we  ignore  the  rule  that  a  presumption,  for  that 
reason,  must  be  indulged  in  favor  of  the  decree,  which  can 
only  be  overcome  by  evidence  from  which  we  can  say  it  is 
clearly  wrong.  It  is  not,  however,  accurate  to  say,  without 
qualification,  as  counsel  do,  "that  appellate  courts  will  not 
reverse  the  judgments  of  trial  courts  when  the  evidence  of  the 
successful  party,  considered  by  itself,  without  contravening 
evidence,  is  clearly  sufficient  to  sustain  the  verdict."  Lan- 
guage to  that  effect  can  doubtless  be  found  in  the  opinions  of 
this  and  other  courts,  but  it  is  only  properly  used,  if  at  all, 
where  the  evidence  is  conflicting  and  would  justify  a  finding 
either  way.  The  testimony  of  one  witness,  standing  alone, 
may  be  clearly  sufficient  to  authorize  a  verdict  and  judgment, 
but  if  rendered  on  that  testimony  alone,  when  many  others  of 
equal  intelligence,  truthfulness  and  opportunity  for  knowing 
the  facts  contradict  it,  no  one  will  seriously  contend  that  a 
court  of  review  should  not  set  aside  the  judgment  as  being 
contrary  to  the  evidence.  It  is  also  to  be  borne  in  mind, 
though  not  of  controlling  importance  in  this  case,  that  the 
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eflfect  to  be  given  to  the  verdict  of  a  jury  upon  a  feigned  issue 
in  chancery  is  very  different  from  that  of  a  verdict  at  law,  or 
where,  as  in  the  contest  of  a  will  under  our  statute,  the  issue 
must  be  submitted  to  a  jury.  In  cases  like  this,  as  was  said 
in  Kimball  v.  Cuddy  et  al  117  111.  218 :  "It  must  be  kept  in 
mind  that  the  burden  is  upon  complainants  to  prove  the  alle- 
gations of  their  bill;  that  they  must  show  such  a  degree  of 
mental  weakness  as  renders  the  maker  of  the  deed  incapable 
of  understanding  and  protecting  his  own  interests ;  that  the 
mere  circumstance  that  the  mental  powers  have  been  some- 
what impaired  by  age  or  disease  is  not  insuflBcient,  if  the 
maker  of  the  deed  still  retains  a  full  comprehension  of  the 
meaning,  design  and  effect  of  his  acts,  unless,  by  the  undue 
influence  of  the  grantee,  he  was  unable  to  exercise  his  will  in 
that  respect," — citing  Willemin  v.  Dunn  et  al.  93  111.  51k 

The  deed,  lease  and  bill  of  sale  in  question  were  executed 
in  the  months  of  June  and  August,  1S82,  The  evidence  re- 
lied upon  by  the  complainants  to  prove  that  Warne  was  at 
that  time  of  unsound  mind,  is,  with  the  exception  of  that  of 
Dr.  Blackman,  the  testimony  of  non-expert  witnesses,  who 
give  opinions  as  to  his  mental  condition  about  that  time,  based 
on  what  they  saw  of  him  and  conversations  had  with  him. 
A  large  number  of  this  class  of  witnesses  was  introduced. 
Some  of  them  describe  him  as  greatly  enfeebled  by  age,  re- 
peating the  stories  and  incidents  of  his  early  life,  telling  the 
same  stories  over  and  over  in  the  same  conversation,  failing  to 
recognize  persons  with  whom  he  had  been  familiar,  even  mem- 
bers of  his  own  fan^ily,  and  a  small  number  of  them  say  he 
became  neglectful  of  his  person  and  all  habits  of  cleanliness. 
These  are  unquestionably  symptoms  of  the  disease  of  the  mind 
with  which  it  is  claimed  he  was  afflicted,  and  some  of  them 
are  strongly  indicative  of  its  presence,  but  none  of  them  are 
infallible  test«  of  mental  disease  in  persons  of  old  age, — and 
to  that  effect  is  the  expert  testimony  in  this  record.  Others  of  • 
these  witnesses  show  little  or  no  opportunity  for  forming  the 
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opinions  they  give,  and  their  testimony  is  of  no  value.  The 
defendants  also  introduced  many  witnesses  who  testified  that 
in  their  opinions  John  Warne  was  in  1882,  and  in  fact  as  long: 
as  they  knew  him,  a  man  of  sound  mind,  capable  of  under- 
standing and  comprehending  the  common  business  affairs  of 
life.  As  in  the  case  of  the  witnesses  of  complainants,  some 
of  these  base  their  opinions  on  slight  observation,  and  wo 
attach  but  little  importance  to  their  evidence.  Others  detail 
business  transactions  with  him,  about  that  time  and  long 
afterwards,  which  clearly  show  that  he  must  have  been  of 
sound  mind ;  and  still  others,  though  transacting  no  business 
with  him,  show  that  they  had  good  opportunities  for  forming^ 
their  opinions,  and  give  intelligent  reasons  for  their  belief  that 
he  had  ordinary  intelligence  and  business  capacity. 

It  would  be  impossible,  within  the  reasonable  limits  of  an 
opinion,  to  review  the  evidence  of  this  class  of  witnesses,  and 
weigh  their  testimony  pfo  and  con,  nor  could  any  beneficial 
results  be  attained  by  so  doing.  If  the  case  turned  on  that 
class  of  testimony  alone,  we  would  not  feel  called  upon  to  in- 
terfere with  the  finding  below,  although  even  then,  in  view  of 
the  fact  that  the  burden  is  upon  the  complainants,  the  case 
would  not  be  free  from  doubt.  When,  however,  we  come  to 
consider  the  evidence  of  those  who  were  present  and  testify 
as  to  the  immediate  transactions  in  question,  and  of  other 
matters  of  business  growing  out  of  or  resulting  from  them, 
as  well  as  the  expert  testimony  in  the  case,  the  conclusion  is 
irresistible  that  when  he  made  these  conveyances  Warne  fully 
understood  the  nature  and  effect  of  the  transactions,  and  waa 
possessed  of  at  least  ordinary  business  intelligence.  He  was 
then  about  eighty-seven  years  of  age,  residing  on  his  farm  in 
DuPage  county,  with  his  wife,  where  they  had  resided  for 
many  years,  raising  a  family  of  two  sons  and  six  daughters, 
all  of  whom  had  married  and  left  the  home  long  before  that 
time.  John  W.  Guild,  to  whom  the  conveyances  were  made, 
was  the  son  of  the  youngest  daughter,  and  had  lived  with  the 
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grandparents  nearly  all  his  life, — over  twenty  years.  That 
the  grandfather  was  strongly  attached  to  him  is  clearly  shown. 
All  the  witnesses  who  speak  on  that  subject  agree  that  Warne 
was  a  man  endowed  by  nature  with  strong  intellectual  powers, 
of  more  than  ordinary  force  of  character  and  intelligence,  and 
inclined  to  be  positive  in  his  views.  Dr.  Blackman  says  hi& 
memory  began  to  fail  as  early  as  1875,  and  that  he  was  af- 
flicted with  the  disease  in  1876.  Some  of  complainants*  wit- 
nesses say  he  was  of  unsound  mind  even  prior  to  that  time,  but 
most  of  them  speak  of  him  about  the  time  of  the  execution  of 
these  instruments,  in  1882. 

The  first  we  hear  of  the  transactions  out  of  which  this  liti- 
gation has  grown  is  the  sending  for  James  M.  Valette,  a  sur- 
veyor and  notary  public,  by  Warne,  about  the  6th  of  June, 
1882.  Valette  testified  that  he  had  resided  in  the  county 
since  1850,  and  bad  known  John  Warne  from  1855  to  his 
death;  that  at  the  time  mentioned  he  had  a  conversation  with 
him  at  his  housQ  on  the  farm,  in  which  "he  said  he  wished  to 
convey  a  piece  of  land  to  Johnnie ;"  that  he  made  a  survey  of 
the  piece  under  the  personal  directions  of  the  old  gentleman^ 
and  gives  in  detail  the  conversation  that  took  place  between 
them  in  reference  thereto ;  that  after  completing  the  survey 
he  wrote  the  description  in  the  deed  and  read  it  over  to  him^ 
and  he  said  it  was  all  right ;  that  the  deed  was  not  executed 
that  day  because  the  two  sons  objected ;  that  he  saw  no  in- 
dications of  mental  incapacity  in  Warne,  and  says,  "My  judg- 
ment was,  he  was  competent  to  transact  business  and  execute 
those  papers ;  there  was  a  little  doubt  thrown  on  my  opinion 
by  the  objection  of  the  sons;"  that  he  returned  on  the  7th  of 
July, — ^the  day  the  deed  was  acknowledged, — and  again  had 
a  talk  with  Warne  about  the  deed,  when  he  told  him  he  wanted 
to  put  in  ten  acres  of  timber  to  go  with  the  prairie  land,  and 
from  what  part  of  his  lands  he  wanted  it  taken ;  that  he  went 
with  him  to  the  timber  land,  where  the  witness  surveyed  off 
ten  acres ;  that  Warne  was  there  watching  the  measurements ;. 
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bhe  witness  the  corner-post;  "that  after  the 
0  show  where  it  came  to,  he  said  it  was  all 
rked  a  line  on  the  trees  ♦  ♦  ♦  and  went 
ouse,  and  there  I  wrote  in  the  ten  acres ;  he 
i  of  the  time ;  when  finished  I  read  it  to  him 
s  all  right ;  he  and  his  wife  signed  it  and  I 
"  The  warranty  deed  described  in  the  bill 
,  he  said:  *'This  is  the  deed,  and  it  is  my 
acknowledgment,  and  I  have  no  doubt  but 
rstood  what  he  was  doing  at  that  time.  At 
irstood  that  he  had  a  farm,  its  location,  and 
'  the  land ;  that  he  had  certain  timber  land, 
[  it,  how  much  he  wanted  to  convey  by  the 
Q,  and  this  just  as  well  as  anybody,  without 
ny  other  person."  No  reason  is  shown  why 
lis  witness  should  be  discredited,  and  we  are 
V  any  unbiased  person  can  read  it  without 

the  date  and  final  execution  of  the  deed  of 
or  was  fully  competent  to  make  it,  and  that 
wn  volition, 

first  visit  spoken"  of  by  this  witness,  and  on 
the  two  sons,  Taylor  and  Daniel  Warne,  and 
H.  Jones  and  A.  A>  Gates,  three  of  the  sons- 
petition  in  the  county  court  of  DuPage  county 
nt  of  a  conservator  for  John  Warne,  in  which 
hat  he  was  incapable  of  properly  taking  care 
terests,  and  prayed  that  Taylor  W^arne  and 

some  other  suitable  person  or  persons,  be 
Lservator.  On  this  petition  a  summons  was 
3  on  the  first  day  of  July  following.     In  the 

30th  of  June,  the  two  sons  and  Stephen  Hill 

to  the  city  of  Aurora  for  an  attorney,  as  the 

to  go  out  and  make  some  papers  for  the  old 

He  procured  Frank  M.  Annis,  who  had  re- 

ty  since  1864,  practicing  his  profession,  and 
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who  had  held  the  office  of  judge  of  the  city  courts  of  Elgin 
and  Aurora.  He  testified  to  the  fact  of  being  called  to  the 
residence  of  Warne  to  prepare  papers,  and  that  he  drew  up  a 
deed  from  John  Warne  and  wife  to  John  W.  Guild,  a  trust 
deed  from  the  same  parties  to  one  Murry,  as  trustee,  and  a 
bill  of  sale  from  Warne  to  Guild  of  personal  property.  He 
further  testified:  "These  writings  were  partly  drawn  at  the 
house  and  finished  at  home  or  at  my  office.  *  *  ♦  i  iiad 
not  drawn  any  papers  when  I  went  to  the  house.  Think  I  had 
no  talk  with  Warne  before  drawing  the  papers.  There  were 
other  parties  who  seemed  to  have  charge  of  the  negotiations, 
and  I  drew  the  papers  at  their  suggestion.  Henry  Stolp  and 
Mr.  Brown  were  there.  I  don't  remember  any  suggestions 
from  Daniel  or  Taylor  Warne.  The  writing  was  done  in  the 
kitchen  or  dining  room.  I  took  a  notary  with  me,  in  case 
the  papers  had  to  be  acknowledged.  I  had  a  talk  alone  with 
Warne  about  executing  the  papers,  for  the  purpose  of  learning 
whether  he  desired  to  execute  the  papers,  and  realized  what  he 
was  doing  and  comprehended  the  business.  No  one  else  was 
present.  I  can't  recall  what  he  said.  I  remember  that  he  was 
satisfied  with  the  papers.  I  either  read  the  papers  to  him  or 
told  him  what  they  were,  my  object  being  to  see  if  he  under- 
stood what  was  being  done  and  assented  to  it.  I  had  no  doubt 
but  that  he  comprehended  what  was  being  done,  and  have  had 
no  reason  to  change  my  mind.  I  was  with  him  five  or  ten 
minutes.  He  and  I  .withdrew  to  another  room  at  the  time. 
I  had  the  papers  with  me  as  far  as  written.  I  gave  him  to 
understand  their  import.  I  don't  remember  that  he  read  them. 
It  seemed  to  me  that  he  comprehended  what  was  sought  to  be 
done,  what  was  being  done,  and  what  was  done.  I  was  not 
there  again.  The  writings  were  not  completed  there  that  day, 
but  finished  at  home.  My  recollection  is  that  the  notary  re- 
turned with  them  there  the  next  morning.  I  have  no  interest 
in  the  case,  and  have  never  acted  as  the  attorney  of  Mr.  Guild 
or  his  wife."     He  said  oel  cross-examination :     "I  don't  know 
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that  I  saw  Warne  long  enough  to  form  a  reliable  opinion  with 
regard  to  his  ability  to  transact  business  and  take  care  of  hi& 
property  rights.  Had  I  known  of  his. inability  to  recognize^ 
his  own  daughter  I  think  I  should  adhere  to  the  opinion  I 
have  given,  as  that  fact  would  depend  on  the  length  of  time 
before  my  interview  when  this  state  of  affairs  existed.  Know 
nothing  about  the  disease  called  senile  dementia.  He  seemed 
to  be  an  old  man.  The  object  of  my  interview  was  to  satisfy 
myself  of  his  ability  to  comprehend  and  understand  what  was- 
being  done  and  what  I  had  done,  and  what  I  did  was  calcu- 
lated to  draw  that  information.  The  details  of  the  several 
papers  I  obtained  from  the  several  parties  who  seemed  to  be 
adjusting  the  difficulties.  I  don't  remember  of  reading  to 
Warne  any  memoranda  that  I  made  there.  I  had  no  difficulty 
in  finding  out  what  was  wanted.  My  recollection  as  to  the  de- 
tails is  somewhat  vague.  I  don't  remember  the  exact  location 
of  the  house  and  rooms,  but  Warne  and  I  went  into  another 
room  from  where  I  first  saw  him.  There  were  a  number  of 
people  there,  but  I  can  not  recall  who  all  of  them  were.  There 
were  some  inside  and  some  outside  of  the  house.  I  paid  but. 
little  attention  to  who  was  going  or  coming."  And  again  on' 
re-direct  examination  he  stated:  "I  am  not  at  all  indefinite- 
with  regard  to  the  conclusion  I  came  to  regarding  Wame's- 
condition.  That  was  the  object  of  my  interview  with  him. 
He  was  ordinarily  bright  and  active.  Can't  say  whether  he 
walked  with  a  cane  or  wore  glasses."  Not  only  does  this  tes- 
timony show  that,  in  the  opinion  of  the  witness,  Warne  was, 
on  the  30th  of  June,  1882,  mentally  capable  of  understanding 
the  conveyances  he  was  then  asked  to  execute,  but  at  that  time 
at  least  a  part  of  the  complainants  to  the  present  bill  were  of 
the  same  opinion,  else  they  would  not  have  attempted  to  have 
him  execute  them. 

The  law  firm  of  Gary,  Cody  &  Gary  were  employed  by  Warne 
to  defend  against  the  petition  for  the  appointment  of  a  con- 
servator, and  appeared  for  him  for  that  purpose  in  the  county- 
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court  on  the  first  day  of  July.  Hiram  H.  Cody,  one  of  the 
members  of  that  firm,  was  sworn  as  a  witness  for  the  defend- 
ants. He  had  lived  in  the  same  county  with  and  had  known 
John  Warne  since  the  year  1847.  The  witness  had  held  the 
offices  of  county  clerk  and  county  judge  in  the  county,  and 
later  that  of  circuit  judge  in  the  circuit  of  which  the  county 
was  a  part.  He  says  Warne  had  to  do  with  public  affairs, 
and  he  met  him  frequently.  He  states  the  fact  of  the  attempt 
to  appoint  a  conservator  for  him  in  1882,  and  his  employment ; 
that  he  saw  Warne  in  Wheaton  the  day  of  the  trial,  before  it 
was  called.  The  rest  of  his  evidence  is  in  substance  as  fol- 
lows: "Mrs.  Warne  was  there.  I  had  a  talk  with  Warne 
about  the  pending  matter.  He  then  gave  me  some  papers 
which  he  said  had  been  sent  to  him  to  execute, — a  lease,  bill 
of  sale,  warranty  deed  and  a  trust  deed.  (Papers  shown  the 
witness,  marked  *Annis  A,*  *B,'  *C*  and  *D.')  These  are 
the  papers.  I  think  Warne  said  the  children  had  them  pre- 
pared and  sent  to  him  with  a  request  that  he  execute  them. 
I  kept  them.  He  said  he  would  like  to  take  them  into  court. 
The  proceedings  were  to  appoint  a  conservator.  This  petition 
looks  like  the  one.  Judge  Barry  was  prosecuting  the  petition. 
Of  the  parties  that  filed  the  petition,  Daniel  and  Taylor  Warne 
and  Stephen  Hill  were  there.  In  the  court  Barry  got  up  and 
said  he  knew  very  little  about  the  matter, — that  he  did  not 
feel  prepared  to  go. on  with  it  at  that  time.  While  he  was 
talking  I  asked  to  be  allowed  to  interrupt  him  a  moment,  and 
with  these  papers  in  my  hand  I  stated  to  the  court  that  there 
must  be  some  mistake ;  that  I  held  the  papers,  a  bill  of  sale, 
lease,  warranty  deed  and  trust  deed  which  I  understood  from  ^ 
Warne  had  been  sent  to  him  by  his  children  to  be  executed ; 
that  Warne  was  delicate  about  executing  such  papers  with  their 
affidavit  on  file  stating  that  he  was  not  fit  to  do  business,  and 
that  he  would  not  sign  them  under  the  circumstances ;  that 
he  wanted  a  trial  at  once.  I  said  that  if  these  proceedings 
were  not  pending,  Warne  might  be  willing  to  make  some 
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arrangement  as  represented  by  these  papers.  While  I  was 
speaking  one  of  the  Warne  boys  whispered  to  Barry,  when  he 
turned  to  the  court  and  said,  'I  am  instructed  to  dismiss  this 
proceeding.'  It  was  then  dismissed.  Then  Barry  and  myself 
took  Warne  and  wife  into  a  room,  and  had  a  long  consultation 
with  him.  I  tried  to  make  some  arrangement  mentioned  in 
these  papers  except  the  trust  deed,  but  they  were  much  exer- 
cised that  day,  and  no  result  was  reached  except  a  promise 
to  meet  us  again.  I  think  Warne  objected  to  the  trust  deed 
because  it  was  an  attempt  to  settle  his  estate  before  he  was 
dead,  and  put  it  out  of  his  control.  It  was  suggested  he 
could  make  a  will  if  he  preferred.  I  think  Warne  said  there, 
that  he  wanted  to  give  Johnnie  a  little  more  land  than  was 
mentioned  in  the  deed  as  drawn,  but  I  would  not  be  positive. 
Mrs.  Warne  was  there  and  had  considerable  to  say.  Warne 
did  not  talk  as  much  as  she  did.  I  have  not,  and  never  had, 
any  doubt  or  suspicion  but  that  at  this  time  Warne  understood 
what  he  was  doing.  I  then  had,  and  now  have,  an  opinion  on 
that  subject  which  I  have  seen  no  reason  to  change.  I  next 
met  Warne  at  Naperville,  July  20,  1882.  Mrs.  Warne  came 
with  him  to  my  house.  We  then  had  a  talk  about  the  same 
papers,  and  resulted  about  the  same  way  as  at  Wheaton. 
These  papera  were  there.  No  objection  was  made  to  any  of 
the  papers  except  the  warranty  deed  and  trust  deed.  He  spoke 
of  giving  to  Johnnie  more  land  than  was  in  the  deed,  and  about 
getting  a  survey  made  of  a  piece  of  timber  land.  No  papers 
were  then  executed.  I  saw  him  again  on  the  2?th  or  28th  of 
July.  I  think  Johnnie  came  with  him.  He  brought  a  letter 
from  Judge  Gary,  written  to  Johnnie,  stating  that  Warne  had 
been  up  to  see  Judge  Gary's  father.  At  this  time  Warne  said 
he  had  made  up  his  mind  to  make  a  will,  and  wanted  me  to 
draw  it.  I  spoke  to  him  of  the  proceedings  at  Wheaton, — 
the  feeling  about  it,  and  that  trouble  might  be  made  over  a 
will,  and  that  I  didn't  want  him  to  tell  me  a  single  thing  that 
he  wanted  to  pul  into  the  will, — that  he  go  home,  write  a  will, 


Digitized  by 


Google 


»  Guild  et  al.  v.  Warnb  et  al,  IIT 

Opinion  of  the  Court. 

send  it  to  me,  and  if  necessary  to  put  it  in  form  I  would  write 
it  over  and  send  it  to  him  to  copy.  He  said  he  would  do  it, 
and  went  away.  On  the  4th  of  August  he  came  again,  and 
brought  a  will.  (Paper  shown  witness.)  This  is  the  will  he 
brought.  It  is  in  his  handwriting.  I  don't  thii\k  that  Mrs. 
Warne  came  with  him.  I  had  a  talk  with  him  about  the  will 
in  my  office.  I  saw  he  had  given  a  reason  here  for  making  a 
difference  in  the  amount  of  property  given  his  children,  and 
suggested  to  him  that  it  was  better  to  give  no  reason, — that 
he  was  not  obliged  to,  even  if  he  felt  that  way.  He  agreed  with 
me,  and  said  that  could  be  left  out.  I  refer  to  the  clause 
where  he  said  they  had  disgraced  him  and  tried  to  make  him 
out  an  idiot.  I  read  this  draft  aloud,  and  talked  as  I  went 
along.  He  put  my  name  in  as  executor.  I  told  him  I  didn't 
want  to  serve,  but  he  said  J  must.  I  said,  *If  you  insist,  put 
Johnnie  in  with  me.'  He  said  all  right.  I  also  suggested  that 
he  fix  a  time  for  paying  the  legacies.  I  told  him  I  would  draw 
it  over  and  send  it  to  him  by  mail,  and  he  could  copy  it.  I 
drew  the  will,  mailed  it  to  him  August  7,  and  sent  legal  paper 
to  copy  it  on  if  he  desired.  This  is  the  will  I  sent  him.  I  saw 
him  again  on  August  10,*  1882.  He  came  to  my  office  to 
execute  this  will.  He  produced  it,  and  I  said,  *Tou  have  not 
copied  it.'  He  said,  *No;  it  looks  nice;  I  am  satisfied  with 
it;  leave  it  just  as  it  is.'  I  am  not  certain  whether  his  wife 
came  with  him  that  day  or  not.  Johnnie  drove  him  to  the 
house  and  left  him.  I  either  went  or  sent  for  Daniels,  Skin- 
ner and  Scott  to  come  to  my  office.  They  came,  and  I  told 
them  the  purpose  for  which  I  wanted  them,  which  was  to 
witness  a  vrill  for  tVarhe, — that  proceedings  had  been  com- 
menced questioning  his  mental  capacity,  and  to  satisfy  them- 
selves if  he  was  competent  to  make  a  will.  They  sat  and 
talked  with  Wame  a  considerable  time.  The  will  was  executed 
in  their  presence.  They,  a  man  named  Lundy,  reading  law  in 
my  office,  and  myself,  signed  as  witnesses.  Lundy  was  well 
acquainted  with  Wame;  and  has  since  died.     I  think  the  will 
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^as  read  over.  The  witnesses  signed  it  in  the  presence  of 
Warne.  The  will  was  left  with  me.  It  was  signed  by  him  that 
da}'  in  the  presence  of  the  witnesses  and  myself.  That  is  bis 
signature.  I  think  the  will  remained  with  me  until  the  first 
trial  of  this  case.  The  will  in  Warners  handwriting  I  retained. 
After  the  will  had  been  executed  the  bill  of  sale  and  lease  were 
executed ;.  These  are  the  papers,  marked  'Annis  C  and  *E.* 
They  are  in  the  handwriting  of  Judge  Annis,  except  interlin- 
eations made  by  me  before  they  were  executed.  ♦  *  ♦ 
Warne  and  Guild  signed  this  lease  in  my  presence.  The  same 
was  handed  to  me  by  Warne  at  Wheaton  as  having  been  drawn 
at  the  instance  of  bis  sons  for  him  to  exepute.  When  Warne 
was  at  my  office  in  reference  to  this  will,  in  my  judgment  he 
was  mentally  competent  to  do  the  business  in  hand,  and  un- 
derstood perfectly  what  he  was  about ;  also  at  the  time  of  the 
execution  by  bim  of  this  lease  and  bill  of  sale.  I  then  con- 
sidered him  mentally  sound,  and  the  best  preseifved  man, 
mentally  and  physically,  that  I  ever  saw  in  my  life  at  his  age. 
At  the  time  these  papers  were  signed  I  told  him  it  would  be 
a  good  plan  for  me  to  come  to  his  house,  and  for  him  to  re- 
publish the  will  before  some  of  his  near  neighbors,  as  it  might 
be  noticed  that  it  had  been  executed  away  from  home.  I  then 
made  an  agreement  with  him  to  have  it  done.  The  bill  of 
sale  and  lease  were  read  over  to  the  old  gentleman,  and  they 
were  left  with  me  for  safe  keeping.  They,  with  the  will,  were 
put  in  the  safe  at  Naperville  and  afterward  taken  to  Chicago, 
and  remained  in  my  possession  until  the  trial  at  Wheaton. 
*  *  ♦  On  the  6th  day  of  January,  1883,  I  went  up  to 
Warne's  house  for  the  purpose  of  re-publishing  his  will. 
James  A.  Blair,  Charles  Stolp  and  Henry  C.  Balis  were  there. 
These  gentlemen  were  sent  for  at  my  request,  as  the  nearest 
neighbors  who  knew  Warne  best.  I  only  remember  these 
three  parties  and  Warne  and  myself  as  being  present.  I  ex- 
plained to  these  gentlemen  that  they  were  sent  for  as  witnesses 
to  a  re-publication  of  Warne's  will  because  they  were  near 
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neighbors^  if  they  were  satisfied  in  their  own  minds  that  he 
was  perfectly  competent  to.  make  a  will.  I  then  wrote  the 
acknowledgment  signed  by  Wame  in  our  presence,  and  we 
signed  it  then  as  witnesses.  I  can  not  state  that  the  will  was 
read  there  that  day.  I  know  Wame  had  it  in  his  hand  looking 
it  over.  I  then  considered  him  of  sound  mind  and  memory, 
and  competent  to  transact  that  business.  I  have  no  doubt 
about  it.  I  think  I  took  the  will  back  with  me  to  Naperville. 
At  the  conservator  proceedings  with  Warne,  in  connection 
^th  my  partners,  we  were  acting  as  his  legal  advisors."  This 
witness  was  cross-examined  at  great  length  by  counsel  for  the 
-complainants,  but  his  cross-examination  elicite({  no  material 
fact  not  stated  in  his  examination  in  chief,  and  wholly  failed 
to  in  any  way  discredit  him. 

The  draft  of  a  will  made  by  Warne  in  his  own  handwriting, 
spoken  of  by  Judge  Cody,  appears  in  the  record,  and  it  bears 
upon  its  face  the  indubitable  evidence  of  intelligence  in  the 
writer,  and  shows  that  he  comprehended  the  scope  and  elBFect 
of  the  matter  in  band.  The  will  executed  August  1-0,  the  day 
the  lease  and  bill  of  sale  were  executed,  witnessed  by  L.  M. 
Skinner,  H.  C.  Daniels,  William  Scott,  Jr.,  Hiram  H.  Cody 
and  N.  A.  Lundy,  was  also  offered  in  evidence  by  the  defend- 
ants, and  the  living  witnesses  thereto,  Skinner,  Daniels,  Scott 
and  Cody,  all  testified  that  at  the  time  of  its  execution  Warne 
was  of  sound  mind  and  fully  understood  what  he  was  doing ; 
that  he  was  at  the  time,  in  their  opinions,  fully  capable  of 
transacting  the  ordinary  business  affairs  of  life,  and  they  each 
state  facts  sustaining  that  opinion.  Also,  the  witnesses  to  the 
re-publication  of  the  same  will  January  6,  1883,  James  A. 
Blair,  Henry  C.  Balis  and  Cody,  express  the  positive  belief  that 
he  then  fully  understood  and  comprehended  the  scope  and 
effect  of  the  will,  and  understood  the  common  affairs  of  life, 
— in  other  words,  that  he  was  then  competent  to  transact 
business.  The  witness  Balis  gives  an  account  of  a  business 
transaction  between  himself  and  Wame  in  October,  1882, 
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concerning  a  promissory  note,  in  which  Warrie,  unaided,  cal- 
culated the  interest  upon  a  note  with  several  partial  payments, 
and  wrote  a  new  note  for  the  balance  due,  making  no  mistakes. 
A  lease  written  by  him  in  November  of  the  same  year,  by  which 
John  W.  Guild  let  certain  lands  for  one  year  from  the  first 
day  of  March,  1883,  was  introduced,  which  clearly  shows  that 
the  writer  fully  comprehended  and  understood  that  business 
transaction.  Photographic  copies  of  this  lease,  the  draft  of 
the  will  above  referred  to,  and  of  a  promissory  note  written  by 
him  in  October,  1887,  are  before  us,  and  it  seems  impossible 
that  they  could  have  been  written,  to  say  nothing  of  the  com- 
position, by  a  person  void  of  mental  capacity,  especially  one 
afflicted  with  senile  dementia  to  the  extent  of  being  incapable 
of  transacting  ordinary  business. 

Counsel  for  complainants  seem  to  think  these  instruments 
were  written  mechanically,  at  the  dictation  of  others,  and  they 
insist  that  theory  is  supported  by  the  fact  that  one  of  them 
(the  promissory  note)  was  made  after  Warne  was  confessedly 
imbecile.  Independent  of  the  fact  that  a  conservator  had 
been  appointed  for  him  the  previous  February,  the  evidence 
in  this  record  is  no  more  convincing  of  his  being  insane  in 
October,  1887,  than  it  is  that  he  was  so  in  June  and  August,, 
1882.  But  even  if  we  could  believe  the  act  of  writing  the 
note  to  have  been  performed  mechanically  and  without  intel- 
ligence, still  it  would  not  follow  that  the  same  should  be  said 
of  the  other  papers.  The  note  is  in  a  short  and  very  simple 
form,  and  the  evidence  shows  that  it  was  dictated.  The  draft- 
ing of  the  will  and  lease  as  they  were  written  required  powers 
of  reasoning,  memory,  and  continuity  of  thought.  Dr.  Pat- 
terson, who  has  had  many  years  of  experience  in  an  insane 
hospital  and  in  the  treatment  of  diseases  of  the  mind,  speak- 
ing of  the  will,  says:  "I  think  a  person  who  wrote  that  could 
not  be  afflicted  with  senile  dementia  to  the  extent  of  not  under- 
standing, as  the  composition,  the  penmanship,  the  positive 
expression  of  likes  and  dislikes,  show  will  power.     The  dis- 
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ease  ordinarily  effaces  the  will  power.  I  don't  think  the  man 
who  wrote  it  was  affected  with  senile  dementia.  The  paper 
indicates  sufiScient  mental  capacity  to  understand  what  he 
was  about."  Speaking  of  the  lease  he  says:  "This  contains 
a  statement  ot  facts  and  dates,  refers  to  the  number  of  acres 
of  land,  the  rent  being  payable  one-half  in  six  months  and 
the  other  half  at  another  time,  mentions  road  taxes,  fire- 
wood, makes  a  distinction  between  maple  and  hickory  wood^ 
and  that  the  rent  must  be  paid,  etc.  It  compels  me  to  say 
that  I  don't  believe  he  was  in  that  state  of  dementia  which 
made  it  impossible  to  do  fairly  and  understandingly  what  he 
did.  If  he  drew  that  lease,  in  my  opinion  he  was  of  sufficient 
mental  capacity  to  understand  what  he  was  about  when  it  was 
done."  To  the  same  effect  is  the  testimony  of  Dr.  Wescott, 
who  had  been  an  assistant  in  the  Kankakee  insane  hospital 
for  over  two  years. 

Dr.  Blackman,  the  only  expert  witness  introduced  by  com- 
plainants, said  on  cross-examination,  speaking  of  the  draft  of 
the  will :  "I  should  say  a  person  who  wrote  and  composed 
that  did  not  have  senile  dementia  to  the  extent  of  not  knowipg 
what  he  was  doing."  When  shown  the  lease  he  also  said: 
"It  is  grandfather's  handwriting,  except  the  pencil  writing. 
I  should  think  the  person  who  wrote  that  was  in  pretty  fair 
mind."  He  evidently  believed,  as  counsel  for  the  complain- 
ants insist,  and  as  is  alleged  in  the  bill,  that  the^e  writings 
were  dictated  hy  John  W.  Guild,  Mrs.  Wame  or  other  per- 
sons, but  the  proof  does  not  sustain  that  contention.  There 
is  neither  evidence  that  they  were  dictated,  or  that  those  who 
were  present  at  the  time  they  were  written  knew  how  to  dic- 
tate them.  It  is  conceded  that  Dr.  Blackman  swears  posi- 
tively that  at  the  time  of  the  execution  of  these  papers  his 
grandfather  was  so  far  afflicted  with  dementia  as  to  be  men- 
tally incapable  of  understanding  the  business  in  hand  and 
incapable  of  transacting  any  ordinary  business.  He  does  not, 
however,  claim  to  have  had  any  considerable  experience  m 
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the  treatment  of  or  observation  as  to  mental  diseases,  and  it 
is  manifest,  from  his  entire  testimony,  that  his  opinion  as  an 
^ipert  is  largely  the  result  of  special  reading  with  reference 
to  this  case.  In  fact,  he  in  substance  so  states.  His  testi- 
mony is  not  only  greatly  weakened  by  the  admissions  above 
referred  to,  but  by  the  fact  that  Warne  lived  much  longer  after 
he  says  the  disease  first  manifested  itself  than  is  usual,  if  it 
be  possible.  He  dates  the  disease  from  1875  or  1876,  Warne 
then  being  about  eighty  years  old.  He  died  in  July,  1888, 
living  eleven  or  twelve  years  after  the  attack,  according  to  the 
testimony  of  this  witness,  and  much  longer  if  others  are  cor- 
rect in  their  statements  as  to  the  first  manifestations  of  the 
disease.  Dr.  Blackman  admits  that  with  persons  past  eighty 
years  of  age  in  a  large  number  of  cases  death  is  produced  in 
from  four  to  five  years.  He  says :  "I  remember  one  case  ex- 
tended to  eight  or  nine  years.  The  man  was  not  past  eighty 
at  the  time.  In  my  experience  I  don't  know  of  a  case  where 
it  lasted  five  or  six  years  in  a  man  past  eighty.  Can't  tell  of 
any  case  I  have  read  of,  without  looking  it  up.  Mental  and 
physical  weakness  in  old  age  go  together.  That  is  the  rule 
as  laid  down  in  the  books."  He  thinks  he  has  read  of  cases 
in  which  the  patient  lived  ten  or  twelve  years,  but  is  not  defi- 
nite in  his  recollection,  and  his  evidence  on  the  subject  is  to 
the  effect  that  if  such  a  case  existed  in  a  person  eighty  years 
old  when  attacked,  it  would  be  a  rare  exception  to  the  general 
rule.  Dr.  Patterson  says :  "I  don't  know  of  a  person  afflicted 
with  senile  dementia,  past  eighty,  living  eleven  or  twelve  years, 
and  with  my  knowledge,  experience  and  judgment  I  do  not 
think  a  person  so  afflicted  could.  If  at  eighty-seven  years  of 
age  he  was  bright  and  active  and  smart  on  his  feet,  I  do  not 
think  he  could  have  been  afflicted  for  six  or  seven  years  with 
senile  dementia  " 

Whether  if  John  W.  Guild  had  outlived  his  grandfather  a 
conservator  would  ever  have  been  appointed  for  the  old  gen- 
tleman and  this  litigation  put  upon  foot  can  not  be  known. 
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but  it  must  be  admitted  that  the  conduct  of  these  complain- 
■ants  has  not  been  wholly  consistent  with  the  belief  that  John 
Wame  was  a  mental  imbecile  in  1882.  If  they,  in  fact,  be- 
lieved what  they  now  allege  in  their  bill,  and  what  a  portion 
of  them  set  forth  in  their  petition  of  the  15th  of  June,  1882, 
as  to  his  mental  condition  when  he  conveyed  a  portion  of  his 
property  to  John  W.  Guild,  it  was  an  act  of  injustice  to  both 
their  father  and  Guild  that  they  should  have  postponed  their 
efforts  to  have  the  matter  investigated  for  more  than  four 
years,  and  until  after  the  death  of  one  of  the  parties,  and  the 
-other  had  become  less  capable  of  defending  himself  against  a 
-charge  which  he  felt  in  1882  a  great  humiliation.  But  with- 
out reference  to  this  unusual  course  of  conduct,  if,  on  the 
evidence  in  this  record,  these  instruments  can  be  declared  void 
-on  the  ground  that  the  maker  of  them  was  mentally  incapable 
•of  legally  executing  them,  similar  transactions  by  aged  people 
can  never  be  upheld  if  a  change  in  family  relations  or  other 
-circumstances  renders  it  desirable  for  either  party  himself,  or 
his  heirs,  to  avoid  them. 

As  befor-e  stated,  the  issue  of  undue  influence  was  not  sub- 
mitted to  the  jury  upon  the  last  trial,  nor  is  the  decree  based 
upon  that  allegation  of  the  bill,  but  on  the  sole  ground  that 
John  Wame  was,  when  he  made  these  conveyances,  of  unsound 
mind.  We  have,  however,  carefully  examined  the  record  for 
■evidence  tending  to  support  the  allegation  that  John  W.  Guild 
And  his  grandmother  brought  about  the  transactions  through 
undue  influence,  and  find  no  substantial  proof  of  the  charge. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
•cause  will  be  remanded  to  that  court  with  directions  to  dis- 
miss the  bill. 

Decree  reversed. 
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J.  Erwin  McDowell  et  al. 

V. 

John  E.  Joice  et  al. 

Filed  at  Ottavoa  October  26, 1893. 

1.  Partnership — unincorporated  association  for  dealing  in  land.  An- 
association  of  thirty  persona  was  organized  for  the  purchase  and  sale 
of  laud  for  profit,  there  being  no  time  limited  for  its  duration,  and 
written  articles  of  association  were  signed  by  all  who  became  members, 
by  which  one  of  the  partners  was  to  take  and  hold  the  title  to  the  lands 
acquired,  in  trust  for  the  association,  and  three  others  were  intrusted 
with  the  active  control  of  its  affairs,  and  another  member  was  made  the 
attorney  of  the  company,  and  the  scheme  contemplated  an  indefinite 
eeries  of  transactions  of  the  same  general  character.  Subsequently, 
the  same  parties  who  formed  this  association,  with  others,  signed  new 
articles  of  agreement  and  association,  whose  provisions  were  substan- 
tially like  those  of  the  first  articles.  To  each  purchase  of  land  the 
members  of  the  original  association,  so  far  as  they  should  choose  to- 
take  part,  and  such  others  as  should  become  associated  with  them^ 
were  to  be  parties :  Held,  that  as  these  associations  were  unincorpo- 
rated, they  presented,  in  each  case  of  purchase,  the  legal  attributes  of  a 
partnership,  and  for  the  purpose  of  determining  the  fiduciary  relation? 
existing  between  the  association  and  its  members,  the  association  itself, 
through  all  the  mutations  in  its  membership,  might  be  regarded,  in 
equity,  as  an  ideal  entity,  involving  and  possessing  equitable  rights 
and  relations  at  least  analogous  to  those  existing  between  partners. 

2.  Same — partner  dealing  for  his  own  profit — liability  to  account. 
Where  an  association  of  many  persons  is  formed  for  the  buying  and 
selling  of  land,  whereby  they  become  partners  in  the  business,  they 
will  be  incapacitated  from  dealing  clandestinely,  in  respect  to  the 
common  enterprise,  for  their  own  private  benefit,  and  if  they  do  so, 
all  profits  thereby  made  by  them  will  inure  to  the  benefit  of  the  asso- 
ciation, and  they  will  be  compelled  to  account  therefor. 

8.  In  such  case,  until  the  relation  of  membership  of  the  association 
is  terminated  by  some  unequivocal  act  on  their  part,  the  members  and 
officers  of  the  association  are  bound  to  act  for  the  promotion  of  the 
common  interest,  and  are  incapable  of  dealing  secretly,  either  with  or 
for  the  association,  for  their  own  benefit. 

4.  In  this  case,  about  thirty  persons  entered  into  written  articles  of 
association  for  the  purchase  and  sale  of  lands  for  profit,  without  any 
limitation  as  to  the  duration  of  the  business.  Under  this  agreement 
one  tract  of  land  was  bought,  upon  which  a  profit  was  derived   There- 
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tipon' three  of  the  members,  who  were  officers  of  the  association,  bought 
one  hundred  and  sixty  acres  of  land  for  $32,000,  taking  the  title  in  an- 
other person  for  their  use,  and  induced  the  association  to  purchase  tho 
same  for  $56,000,  whereby  they  realized  $24,000  profit  on  their  original 
purchase.  Some  persons  not  members  also  joined  in  the  purchase  by 
tlie  association :  Held,  that  the  transaction  as  to  the  one  hundred  and 
sixty  acre  tract  was  a  fraud  upon  the  association,  and  that  the  members 
practicing  the  fraud  were  liable  to  account  to  their  associates  for  the 
profits  thus  realized  by  them.. 

5.  In  snch  case,  whether  there  was  or  was  not  more  than  one  asso- 
ciation made  no  difference.  The  second  agreement  to  purchase  the 
one  hundred  and  sixty  acre  tract  was  but  an  enlargement  of  the  firsts 
ikdapted  to  the  new  conditions,  and  it  In  no  way  extinguished  the  first. 
The  mere  fact  that  other  persons  united  with  those,  or  a  part  of  those, 
in  the  original  transaction,  did  not  change  the  duties  and  obligations 
of  the  persons  entrusted  with  Its  affairs.  The  success  of  the  first  venture 
was  the  basis  of  the  second,  and  the  frauds  derived  from  the  first  were 
largely  used  in  carrying  through  the  second. 

6.  Same — bill  against  partner  to  account  for  profits,  derived  through 
fraud.  Where  two  members  of  an  association  jointly  interested  in  the 
purchase  of  land  to  be  re-sold  for  profit,  succeed  in  clandestinely  re- 
alizing profits  at  the  expense  of  their  firm  or  the  association,  the  other 
members,  or  a  part  of  them,  for  and  on  behalf  of  themselves  and  the 
others,  may  file  a  bill  against  the  members  so  deriving  a  profit,  requir- 
ing them  to  account  to  the  firm  or  association  for  the  8ame.  By  failure 
to  rescind  the  purchase  the  other  parties  or  associates  will  not  waive 
the  fraud  practiced  on  them. 

7.  Pabties — in  chancery — hill  by  a  part  of  persona  interested.  A  bill 
in  chancery  may  be  filed  .by  some  of  a  very  numerous  body  of  share- 
holders in  an  unincorporated  association,  to  enforce  a  common  benefit 
in  behalf  of  a  class  of  persons,  against  a  few  of  their  associates  who  are 
especially  charged  with  fraud.  In  such  case  it  is  not  necessary  that  all 
the  parries  in  interest  shall  be  made  parties  to  the  bill. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  John  K.  Joice  and 
others,  against  J.  Erwin  McDowell  and  others,  the  complain- 
ants and  defendants  all  being  members  of  an  unincorporated 
voluntary  association  formed  for  the  purpose  of  buying  and 
selling  lands,  to  compel  the  defendants  to  account  for  and 
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pay  over  to  the  asBOciatibn  certain  profits  made  and  retained 
by  them  in  purchasing  a  tract  of  land  for  the  association. 
The  defendants  appeared  and  answered,  and  the  cause  being: 
heard  on  pleadings  and  proofs,  a  decree  was  rendered  in  ac- 
cordance with  the  prayer  of  the  bill.  On  appeal  to  the  Appel- 
late Court  the  decree  was  affirmed,  and  the  present  appeal  is 
from  the  judgment  of  affirmance.  In  the  Appellate  Court,  the- 
following  opinion  was  delivered  by  Mr.  Justice  Shepard : 

"In  October,  1890,  about  thirty  persons,  including  the  ap- 
pellants Maggs,  Gilliland  and  J.  E.  McDowell,  organized  ai^ 
association,  under  the  name  of  the  Cook  County  Land  In- 
vestment Association,  which  was  in  effect  a  partnership,  for 
the  purpose  of  dealing  in  land.  No  time  was  limited  for  its^ 
duration.  Articles  of  association  and  agreement  were  re- 
duced to  writing  and  signed  by  all  who  became  members^ 
The  writing  provided,  among  other  things,  that  Stephen  B- 
Van  Kirk,  one  of  the  partners,  should  take  and  hold  title  to  all 
lands  which  might  be  acquired,  in  trust  for  the  partnership^ 
and  that  three  other  partners,  Maggs,  McClennan  and  Church,, 
should  be  a  managing  committee,  to  whom  should  be  entrusted 
the  active  control  of  the  affairs  of  the  association.  Shortly 
afterwards,  and  on  the  twenty-eighth  day  of  the  said  month, 
the  said  managing  committee  bought  a  tract  of  20  acres  of 
land  in  this  county,  and  ten  days  later  sold  the  same  at  a 
price  which  netted  a  profit  of  nearly  $20  on  each  share  of 
stock  on  which  $25  had  been  paid.  The  defendant  J.  Erwin 
McDowell  acted  as  the  attorney  of  the  association  in  all  legal 
matters  pertaining  to  the  said  purchase  and  sale,  and  he  wa& 
one  of  the  partners.  No  complaint  is  made  of  the  adminis- 
tration of  the  affairs  of  the  association  connected  with  thi& 
first  purchase  and  sale. 

"Immediately  after  the  sale  of  said  20-acre  tract,  and  before 
the  transaction  had  been  entirely  closed  up  as  between  the 
members  of  the  association,  Maggs,  who  was  one  of  the  man- 
aging committee,  YanEirk,  who  was  trustee  appointed  to  take- 
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and  hold  title,  and  Gilliland,  who  was  a  partner  in  the  asso- 
elation,  went  out  and  examined  another  tract  of  160  acres,, 
which  at  that  time  belonged  to  one  Thomas  Lewis,  and  such 
negotiations  were  subsequently  had,  by  the  intervention  of 
J.  Erwin  McDowell,  who  knew  Lewis,  as  resulted,  on  Novem- 
ber 15,  1890,  in  an  agreement  by  Lewis  to  sell  the  land  for 
$82,000,  which  was  at  the  rate  of  $200  per  acre.  Some  delay& 
occurred,  and  it  was  not  until  about  two  weeks  later  that  the 
contract  was  actually  reduced  to  writing  and  signed.  The 
written  contract  provided  for  a  sale  by  Lewis  to  one  Anderson 
E.  Martin,  who  was  first  seen  or  known  by  Lewis  in  the  trans- 
action  at  the  time  of  executing  the  contract,  and  the  payment 
of  $1000  as  earnest  money.  Martin  was  a  friend  of  McDowell 
and  Gilliland.  The  written  agreement  was  dated  on  Novem- 
her  29,  but,  the  earnest  money  not  having  been  raised,  it  was 
not  signed  by  Lewis  until  at  the  time  the  $1000  was  paid  to 
him,  on  December  3, 1890.    Thereupon  the  following  circular 

was  prepared : 

"  'November  29,  1890. 

*^'To  the  Subscribers  of  the  Cook  County  Land  Investment  Ass.: 
***We  have  an  option  on  160  acres  at  Harvey,  one  mile 
frontage  on  Western  avenue,  running  from  151st  street  to- 
159th  street,  at  $350  per  acre.  It  is  our  opinion,  that  this 
property  can  be  very  rapidly  turned  over  at  a  magnificent  ad- 
vance, and  as  it  is  necessary  to  raise  one-fifth  the  amount  of 
the  purchase  money  inside  of  sixty  days,  the  shares  will  be  of 
the  value  of  $125,  payable  $25  cash,  $25  one  year,  $25  two 
years,  $25  three  years,  and  $25  four  years,  with  six  per  cent 
interest.  Before  closing  this  deal  we  must  have  the  shares 
guaranteed,  as  it  will  take  five  hundred  shares  to  carry 
through. 

"  'Place  your  names  on  other  side,  and  mark  against  same 
number  of  shares  you  would  like  allotted  to  you. 

-  'Respectfully  yours.  Managing  Committee.' 
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"The  circular  was  passed  around,  and  signed  by  Maggs, 
Gilliland  and  McDowell,  and  many  others,  with  the  number 
of  shares  each  desired  to  take  marked  against  their  names. 
Martin  did  not  sign,  but  following  under  McDowell's  name, 
McDowell  wrote,  'Grantor  agrees  to  take  last  one  hundred 
shares,  if  not  otherwise  disposed  of,'  and  McDowell  testified 
that  by  'grantor'  he  meant  Martin.  On  the  same  day  of  the 
signing  of  the  contract  of  sale  from  Lewis  to  Martin,  Martin 
gave  ft  contract  of  sale  of  the  same  premises  to  Yan  Eirk,  as 
trustee,  for  $56,000,  which  was  at  the  rate  of  $350  per  acre. 
Thereupon  McDowell,  on  December  3, 1890,  issued  the  follow- 
ing circular  to  the  members  of  the  syndicate  who  had  signed 
the  circular  issued  by  the  managing  committee : 

**  'To  the  Cook  County  Land  Investment  Co,: 

"  *In  accordance  with  your  instructions,  I  have  this  day  se- 
cured a  contract  with  A.  E.  Martin  for  the  sale  of  the  east 
half  of  the  east  half  of  section  13,  township  36  north,  range 
13,  east  of  the  third  principal  meridian,  and  have  delivered 
thereon,  as  a  deposit,  the  $1000  furnished  by  your  company, 
and  have  placed  the  contract  with  the  Merchants'  National 
Bank,  subject  to  the  join't  order  of  Martin  and  myself.  This 
contract  calls  for  the  payment  of  $10,200  within  sixty  days 
from  November  29,  1890,  at  which  time  the  deed  is  to  be 
given,  together  with  four  notes  of  $11,200  each,  due  in  one, 
two,  three  and  four  years  from  November  29,  1890. 

12/3/90.  J.  Erwin  McDowell.' 

"Up  to  this  time  there  had  been  no  steps  taken  for  the  for- 
mation of  a  new  association,  unless,  perhaps,  the  fact  that 
individuals  who  had  not  been  interested  in  the  syndicate  that 
bought  the  first  20  acres  had  subscribed  to  the  circular  sent 
out  by  the  managing  committee  concerning  the  purchase  of 
the  160  acres  might  be  so  considered.  J.  Erwin  McDowell, 
who  acted  as  attorney  in  all  legal  matters  pertaining  to  the 
first  purchase,  was  acting  as  such  in  the  160-acre  purchase. 
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and,  80  far  as  appears,  the  old  association  was  still  in  active 
existence.  Both  the  contracts  for  the  sale  by  Lewis  to  Martin, 
and  by  Martin  to  Yan  Kirk,  as  trustee,  bore  the  same  date, 
and  were  by  their  terms  to  be  performed  within  precisely  the 
same  time.  Yan  Eirk  had  refused  to  act  alone  as  trustee  in 
the  IGO-acre  purchase,  because  he  feared  so  great  a  respon- 
sibility, and  it  had  been  agreed  that  J.  Erwin  McDowell 
should  ^t  with  him  in  that  matter  as  co-trustee. 

"On  January  14,  1891,  a  meeting  of  the  managers  of  the 
association  was  held,  and  the  proceedings  of  that  meeting  ap- 
pear suflBciently  in  the  following  circular  of  the  treasurer  of 
the  association  sent  to  the  several  members : 

"  *CooK  County  Land  Investment  Co., 
Room  70,  169  LaSalle  Street. 

"  *At  a  meeting  of  the  managers  of  the  Cook  County  Land 
Investment  Company,  held  at  7:30  P.  M.,  January  14,  the 
trustees'  and  treasurer's  reports  were  read  and  accepted,  and 
a  dividend  declared  of  $19.50  per  share,  thus  closing  out  the 
purchase  and  sale  of  20-acre  tract  at  Harvey. 

"  *A  tract  of  160  acres  at  same  place  was  contracted  for  on 
the  29th  day  of  November,  1890,  and  $1000  paid  on  Decem- 
ber 3  last,  as  earnest  money,  and  balance  of  first  payment, 
tIz.,  $10,200,  has  to  be  paid  on  January  28,  when  a  deed  will 
be  given  to  Stephen  Yan  Kirk  anri  J.  E.  McDowell,  (attorney,) 
acting  as  joint  trustees.  Subscribers  to  this  deal  must  pay 
their  first  installment  of  $25  per  share  to  the  treasurer  on  or 
before  the  20th  day  of  January,  as  in  case  of  non-payment 
by  that  date  the  managing  committee  will  have  to  dispose  of 
shares  to  other  parties,  for  if  money  is  not  paid  and  deed  taken 
up  on  the  28th  inst.  the  $1000  earnest  money  will  be  forfeited. 

"'Treasurer  has  in  his  possession  $347.50  to  your  credit. 
Kindly  remit  balance  due,  viz.,  $27.50,  to  secure  your  shares 
in  160-acre  deal,  ^nd  return  your  receipts  for  shares  in  old  deal, 
upon  receipt  of  which  treasurer  will  forward  you  a  new  one. 

C.  H.  Beister,  Treasurer,^ 
9—149  III. 
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"It  thus  appears  that  the  managing  committee  at  this  meet* 
ing  transacted  business  in  reference  to  both  the  20-acre  and 
the  160-acre  deals,  and  that  the  investment  and  income  from 
the  20-aore  deal  could  apply  toward  subscriptions  to  the  160 
acres. 

"Van  Kirk  had  objected  to  signing  purchase  money  note* 
for  the  large  amount  of  deferred  payments  going  to  Lewis,  and 
80  had  Martin,  and  Lewis  himself  seems  to  have  beeti  unwill* 
ing  to  execute  the  covenants  in  a  warranty  deed  wherein  the 
consideration  to  be  expressed  was  $24,000  greater  than  what 
he  was  to  receive.  These  difficulties  were  overcome  by  Martin 
directing  Lewis,  in"  writing,  to  make  a  deed  to  John  S.  Mc- 
Dowell, a  brother  of  J.  Erwin  McDowell,  who,  it  was  arranged, 
should  take  the  title  for  the  stockholders  and  execute  the  notes 
and  trust  deeds  for  the  balance  due  to  Lewis  and  for  the  excess 
over  what  was  going  to  Lewis,  and  by  the  giving  by  John  S. 
McDowell  to  Lewis  a  writing  exempting  Lewis  from  liability 
on  his  covenants  beyond  the  consideration  of  $32,000,  which 
he  was  actually  to  receive.     These  writings  were  as  follows : 

"  'Chicago,  III.,  January  28,  1891. 
**  *  Thomas  Lewis,  Esq.: 

"  'Dear  Sir — Please  make  deed  of  conveyance  of  a  certain 

contract  made  with  me  November  29,  1890,  now  in  escrow  in 

the  Commercial  National  Bank,  to  John  S.  McDowell.  I  have 

relinquished  all  right  to  said  contract. 

"  'Tours  truly,  A.  E.  Martin.' 

"  *  Thomas  Lewis,  Esq.  : 

"  'Having  taken  the  land  in  the  above  assignment  by  war- 
ranty deed  for  $56,000,  I  agree  that  the  warranty  shall  not 
extend  to  more  than  $32,000. 
Dated  January  28,  1891.  j^^^  g  McDowell.'       - 

"Lewis  then  conveyed  the  land  to  John  S.  McDowell,  and 
received  from  J.  Erwin  McDowell  $7000  in  cash  and  twa 
notes  of  $8000  each,  payable  in  three  and  four  years,  respect- 
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ively,'  with  interest,  secured  by  a  first  lien  on  the  property  by 
trust  deed  to  John  N.  Olmstead,  executed  by  John  S.  McDow- 
ell ;  and  as  of  the  same  date,  John  S.  McDowell  executed  a 
second  trust  deed  to  Newton  Wyetb,  trustee,  securing  nine 
notes,  one  each  for  $2000  and  $1200,  due  in  one  year,  one 
each  for  $2000  and  $1200,  due  in  two  years,  two  for  $3000 
and  one  for  $1200,  due  in  three  years,  and  one  for  $6000  and 
one  for  $1200,  due  in  four  years, — a  total  of  thirteen  notes. 

"New  articles  of  agreement  and  association  were  prepared 
by  J.  Erwin  McDowell,  and  submitted  at  the  meeting  on  Jan- 
nary  14,  1891,  and  were  signed  by  some  seventy-five  persons, 
including  McDowell  and  Gilliland.  The  provisions  of  the 
new  agreement  were  substantially  like  those  of  the  first  arti- 
cles, excepting  that  they  provided  for  John  S.  McDowell  as  a 
co-trustee  with  Van  Kirk,  and  specified  the  particular  tract  of 
160  acres  that  had  been  purchased.  All  who  had  signed  the 
first  agreement  were  given  an  opportunity  to  sign  the  last  one,. 
and  many  did  so.  In  consequence  of  the  purchase  being  a 
much  larger  one,  quite  a  number  of  persons  became  subscrib- 
ers to  the  new  purchase  who  were  not  interested  in  the  first 
or  20-acre  transaction.  We  can  not  go  into  all  the  details  of 
the  two  purchases  without  extending  this  opinion  to  an  undue 
length.  Enough  has  been  stated  to  show  the  facts  upon  which 
the  bill  was  based,  for  the  purpose  of  holding  Gilliland,  Mc- 
Dowell and  Martin  as  trustees,  and  to  avoid  the  trust  deeds 
and  notes  given  to  secure  payment  of  the  difference  between 
what  Lewis  sold  the  land  for  and  the  price  at  which  it  was 
turned  over  to  the  association. 

"The  defense  rests  mainly  upon  the  contention  that  there 
were  two  entirely  distinct  associations,  and  that  the  defend- 
ants Were  not  agents  of  either  one  in  the  160-acre  transaction, 
and  while  there  is  evidence  tending  to  establish  the  defense, 
the  overwhelming  weight  of  the  evidence,  in  our  opinion,  sus- 
tains all  the  material  allegations  of  the  bill. 
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'*TLi6  master  found  the  facts  to  be  substantially  as  stated  in 
the  bill,  and  the  circuit  court  entered  a  decree  finding  that  the 
association  was  a  co-partnership ;  that  J.  Erwin  McDowell 
was  its  attorney,  and  that  both  he  and  Gilliland  were  mem- 
bers of  the  partnership;  that  Martin  never  had  any  bona  fide 
interest  in  the  160  acres,  but  was  a  mere  instrument  of  Gil- 
liland and  J.  Erwin  McDowell  to  defraud  their  co-partners, 
and  had  knowledge  of  their  unlawful  scheme ;  that  J.  Erwin 
McDowell,  Gilliland  and  Martin  were  joint  tort  feasors,  and 
must  account  for  the  $3200  received  by  them  from  the  asso- 
ciation over  what  was  paid  to  Lewis,  and  that  the  notes  se- 
cured by  trust  deed  for  $20,800,  representing  the  difference 
between  what  was  agreed  to  be  paid  to  Lewis  and  what  the 
land  was  turned  into  the  association  at,  should  be  given  up 
and  canceled  and  that  trust  deed  released. 

"We  think  the  decree  of  the  circuit  court  was  most  clearly 
right.  Whether  there  was  or  was  not  more  than  one  associa- 
tion in  fact,  can  make  no  difference.  The  second  agreemedt 
was  but  an  enlargement  of  the  first,  adapted  to  the  new  con- 
ditions. It  in  no  way  extinguished  the  first.  The  mere  fact 
that  other  persons  united  with  those,  or  a  part  of  those,  in 
the  original  transaction,  could  not  change  the  duties  and  obli- 
gations of  the  persons  entrusted  with  its  affairs.  The  success 
of  the  first  venture  was  the  basis  of  the  second,  and  the  funds 
derived  from  the  first  were  largely  used  in  carrying  through 
the  second.  No  pretense  was  made  of  any  independence  be- 
tween the  two  transactions,  or  that  all  who  were  in  the  first 
should  not  be  in  the  second,  provided  they  put  up  the  addi- 
tional funds  needed,  and  no  one  interested  in  the  first,  outside 
of  the  fraudulent  scheme  involved  in  the  second,  was  informed 
of  any  change  in  the  relations  of  the  parties,  until  it  became 
necessary  to  assert  that  such  a  change  had  taken  place  in  order 
to  defend  against  the  iniquity  complained  of.  The  scheme 
to  buy  the  land  of  Lewis  through  an  intermediary,  and  turn 
it  over  to  the  association  at  an  increased  price  of  $24,000, 
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was  a  fraud  upon  every  member  of  the  association  who  joined 
in  that  purchase.  The  parties  to  that  fraudulent  scheme  were 
trustees,  and  the  circuit  court  rightly  so  held.  The  remarks 
of  the  court  on  the  last  page  of  the  opinion,  in  Bobbins  v.  But- 
ler, 24  111.  387,  are  pertinent  here.  There  is  nothing  in  the 
character  of  the  defense,  that  we  can  discern,  recommending 
it  to  the  favorable  consideration  of  a  court  of  equity. 

"The  objections  to  the  form  of  the  decree  are  not  sustain- 
able. The  bill  is  filed  by  some  of  a  very  numerDus  body  of 
shareholders  to  enforce  a  common  benefit  in  behalf  of  a  class 
of  persons,  against  a  few  of  their  associates  who  are  specially 
charged  with  fraud,  and  as  such  is  maintainable.  The  dis- 
tribution of  the  fruits,  by  way  of  money,  of  the  decree,  is  a 
question  for  which  the  court  would  always  be  open.  Cock- 
burn  V.  Thompson,  16  Ves.  Jr.  327. 

"The  decree  of  the  circuit  court  will  be  affirmed." 

Messrs.  Pence  &  Carpenter,  for  the  appellants : 

Neither  Gilliland,  McDowell  nor  Martin  was  the  agent  of 
either  the  first  or  second  syndicate  in  the  purchase  of  the  160 
acres  from  Lewis,  nor  either  of  them  such  agent  in  the  pur- 
chase from  Martin. 

Where  an  agent  authorized  to  sell  land  of  his  principal  at 
a  fixed  price  sells  it  for  a  higher  price,  he  must  account  to  his 
principal  for  the  excess,  but  he  is  not  answerable  to  the  pur- 
chaser of  the  land  for  such  excess. 

Where  one  who  has  been  negotiating  for  the  purchase  of 
land  from  the  owner,  before  having  consummated  his  contract 
of  purchase  sells  the  land  at  a  higher  price  than  he  knows  he 
can  buy  it  for,  and  thereafter  conveys  or  causes  to  be  conveyed 
said  premises  to  his  vendee,  his  action  does  not  constitute  a 
fraud  upon  his  vendee.     Merry  man  v.  David,  31  111.  404. 

If  it  were  conceded,  for  the  argument,  that  Gilliland  and 
McDowell  were  the  agents  of  the  syndicate  in  making  this 
purchase,  and  concealed  their  interest,  theretofore  obtained, 
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in  the  sale,  that  would  be  sufficient  ground  upon  which  to 
have  the  sale  set  aside  by  complainants,  at  their  option,  but 
they  can  not  elect  to  take  the  land,  affirm  the  sale,  and  at 
the  same  time  recover  for  the  profits  made  by  such  agents. 
Tbey  must  eitber  affirm  or  disaffirm.  They  can  not  do  both 
at  the  same  time.     Ely  v.  Hanford,  65  111.  267. 

Martin,  and  Gilliland  and  McDowell  under  him,  became 
interested  in  the  premises  in  question  before  the  second  syn- 
dicate or  association  was  formed,  and  although  Gilliland  and 
McDowell  became  members  of  the  second  association  subse- 
quently, they  had  a  right  to  sell  the  property  to  the  association 
of  which  they  became  members,  at  any  price  that  might  be 
agreed  upon  between  them,  no  matter  what  it  may  have  orig- 
inally cost.     Oil  Co.  V.  Densniore,  64  Pa.  43. 

The  association  depended  upon  the  judgment  of  their  own 
officers,  and  did  not  authorize  Martin,  Gilliland  or  McDowell 
to  buy  the  property  for  them.  They  bought  this  property  of 
Martin,  and  not  through  Martin,  Gilliland  or  McDowell,  as 
agents  of  the  association,  and  hence  there  was  no  confidential 
relation,  and  no  fraud  in  fact. 

Messrs.  Aldrich,  Payne  &  DeFrees,  Mr.  Charles  8.  Bab- 
oooK,  and  H.  H.  C.  Miller,  for  the  appellees : 

The  association  is  to  be  governed  by  the  law  relating  to 
partnerships.  Delmonico  v.  Roundehush,  2  McCrary,  23  ; 
Pettis  V.  Atkins,  60  111.  454. 

Partners  can  no't  secretly  make  a  profit  for  themselves. 
They  must  be  loyal  to  the  purposes  of  their  firm.  Bates 
on  Partnership,  sec.  307;  Morrill  v.  Colehour,  82  111.  618; 
Roby  V.  Colehour,  135  id.  329;  Faulds  v.  Yates,  57  id.  416.; 
Emory  v.  Parrot,  107  Mass.  95 ;  Grant  y.' Hardy,  33  Wis.  668. 

The  dealings  between  attorney  and  client  are  held,  as  against 
the  attorney,  prima  facie  fraudulent.  Morrison  v.  Smith,  180 
Dl.  304;  Harper  v.  Peiry,  28  Iowa,  57. 
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An  agent  can  not  become  the  purchaser  from  himself,  nor 
•can  he  set  up  a  nominal  vendee,  as  was  done  in  this  case. 
TyUr  V.  Sanborn,  128  111.  136;  Hughes  v.  Washington,  72  id. 
S4;  Kerfoot  v.  Hyman,  52  id.  512;  Porter  v.  Woodruff,  36 
N.  J.  Eq.  174 ;  Bigelow  on  Frauds,  272 ;  Hovenden  on  Frauds, 
147. 

It  was  not  necessary  to  make  all  the  members  of  the  asso- 
ciation parties  to  the  bill.  Cockbum  v.  Thompson,  16  Ves. 
351;  Colljer  on  Partnership,  sec.  1120,  et  seq,;  Story's  Eq, 
PI.  sec.  115. 

Mr.  Justice  Bailet  delivered  the  opinion  of  the  Court : 

In  the  opinion  of  the  Appellate  Court,  a  copy  of  which  will 
be  found  in  the  foregoing  statement,  the  facts  necessary  to 
a  proper  understanding  of  the  case  are  suflSciently  set  forth, 
And  as  we  are  disposed  to  concur  substantially  with  both  the 
reasoning  and  the  conclusions  of  that  court,  but  little  need  be 
Added,  except  by  way  of  discussing  a  little  more  fully  one  or 
two  propositions  which  are  pressed  upon  our  attention  with 
•especial  earnestness.  In  their  arguments  here,  counsel  for 
the  appellants  have  labored  strenuously  to  show  that,  although 
the  same  persons  were,  to  a  very  large  extent,  associates  in 
both  enterprises,  the  association  which  purchased  the  160- acre 
tract  of  land  is  to  be  regarded,  both  in  fact  and  in  law,  as 
wholly  distinct  from  the  one  which  had  previously  purchased 
and  sold  the  20-acre  tract,  and  therefore  that  the  relations  of 
McDowell  and  Gilliland  to  the  first  association  can  not  be 
resorted  to  for  the  purpose  of  determining  their  duties  and 
obligations  to  the  second. 

As  these  associations  were  unincorporated,  they  of  course 
presented  in  each  case  the  legal  attributes  of  a  partnership, 
and  as  under  the  rules  applicable  to  partnerships,  the  re- 
tirement of  an  old  member,  or  the  admission  of  a  new  one, 
operates  as  a  technical  dissolution  of  the  old  and  the  formation 
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of  a  new  firm,  it  can  not  be  doubted  that  the  two  associations, 
considered  merely  in  the  light  of  the  law  applicable  to  part- 
nerships, were,  numerically  distinct.  But  while  this  is  so,  it 
is  apparent  from  the  evidence,  that  the  scheme  in  pursuance 
of  which  the  Cook  County  Land  Investment  Asspciation  was 
formed,  contemplated  an  indefinite  series  of  transactions  of 
the  same  general  character,  through  all  of  which  the  associ- 
ation itself  wa-s  to  maintain  its  identity.  To  each  purchase 
of  land,  the  original  associates,  so  far  as  they  should  choose 
to  take  part,^  and  such  others  as  should  become  associated 
with  them,  were  to  be  parties.  As  the  association  did  not 
see  fit  to  become  legally  possessed  of  the  attribute  of  per- 
petual succession  by  becoming  incorporated,  its  operations 
necessarily  involved,  in  case  of  each  purchase,  the  formation 
of  what  was  technically  a  distinct  partnership,  but  that  was 
merely  incidental  to  the  general  plan  upon  which  the  associ- 
ation proposed  to  transact  its  business. 

For  the  purpose  of  determining  the  fiduciary  relations  ex- 
isting between  the  association  and  its  members,  the  association 
itself,  through  all  the  mutations  in  its  membership,  may  be 
regarded,  at  least  in  equity,  as  an  ideal  entity,  involving  and 
possessing  equitable  rights  and  relations,  which  if  not  identi- 
cal with,  were  at  least  analogous  to,  those  existing  betwen 
partners.  The  persons  who  formed  the  association  and  wha 
were  members  at  the  time  of  the  purchase  of  the  first  tract  of 
land,  were  partners  as  to  that  transaction,  and  as  such  were 
incapacitated  from  dealing  clandestinely  in  respect  to  the 
common  enterprise  for  their  own  benefit,  and  if  they  had  at- 
tempted to  do  so,  by  the  well  established  rules  applicable  to 
partnerships,  all  profits  thereby  made  by  them  would  have 
enured  to  the  benefit  of  the  association,  and  they  would  have 
been  compellable  to  account  therefor.  This  is  so  elementary 
that  it  will  scarcely  be  disputed.  But  they  were  not  merely 
partners  in  that  particular  deal,  but  they  were  also  members 
of  the  association.    As  such,  and  until  the  relation  was  termi- 
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nated  by  some  unequivocal  act  on  their  part,  they  were  bound 
to  act  for  the  promotion  of  the  common  interest,  and  were  in- 
capable of  dealing  secretly,  either  with  or  for  the  association, 
for  their  own  benefit.  Doubtless,  if  tliey  had  announced  their 
withdrawal  from  membership,  or  had  in  any  way  manifested 
their  election  to  no  longer  remain  members,  they  would  have 
been  at  liberty  to  deal  with  the  association  as  strangers.  But 
until  that  was  done,  the  relation  of  at  least  a  quasi  partner- 
ship, with  all  the  legal  consequences  resulting  from  that  rela- 
tion, continued,  and  they  were  incapable  of  dealing  with  the 
association,  at  least  without  its  full  knowledge  and  consent, 
for  their  own  profit. 

Gilliland  and  McDowell  were  both  members  of  the  association 
and  partners  in  the  first  purchase,  and  instead  of  withdrawing 
from  the  association,  or  in  any  way  apprising  their  associates 
of  their  intention  to  assume  a  hostile  attitude,  they  continued 
to  act  apparently  for  the  promotion  of  the  common  enterprise, 
and  became  subscribers  in  the  new  deal  by  which  the  160 
acre  tract  was  purchased.  Taking  advantage  of  their  position 
as  associates,  they  succeeded  in  inducing  the  association  to 
take  the  160  acre  tract  off  their  hands  at  $24,000  in  excess 
of  what  it  had  cost  them,  thus  realizing  from  the  transaction 
that  sum  as  their  profit.  This  was  done  by  interposing 
Martin,  a  mere  go-between  or  "man  of  straw"  between  Lewis, 
the  owner  of  the  land,  and  the  association,  and  the  profits 
thus  realized  were  (iivided  between  them  and  Martin. 

That  the  transactiiDU  was  a  fraud  upon  the  association  is, 
in  our  opinion,  too  plain  for  controversy.  But  it  is  contended 
that,  even  if  that  is  so,  the  only  remedy  of  the  association 
was  by  rescission,  and  that,  liaving  failed  to  rescind,  it  must 
be  deemed  to  have  afl&rmed  the  transaction  and  waived  the 
fraud.  In  this  view  we  are  unable  to  concur.  McDowell  and 
Gilliland,  being  members  of  the  association,  and  jointly  in- 
terested with  the  other  associates  in  the  common  enterprise, 
they  are  placed  in  substantially  the  same  equitable  position 
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lich  partners  stand  who  have  succeeded  in  clandestinely 

sing  profits  at  the  expense  of  their  firm,  or  agents  who 

in  like  manner  realized  profits  at  the  expense  of  their 

dpal.    In  such  cases,  rescission  may  or  may  not  be  an  ap- 

riate  remedy,^as  it  may  often  happen  that  innocent  third 

es  have  interests  in  the  transaction,  against  whom  the 

of  rescission  can  not  be  asserted.     But  in  such  cases, 

efrauded  firm  or  principal  may  always  have  a  remedy 

dling  upon  the  partner  or  agent  to  account  to  his  firm 

incipal,  for  the  profits  thus  wrongfully  and  fraudulently 

sed. 

3  are  of  the  opinion  that  the  decree  is  warranted  by  the 

nee,  and  the  judgment  of  the  Appellate  Court  affirming 

1  be  affirmed. 

Judgment  affirmed. 


The  George  H.  Hess  Company 

V. 

Henry  G.  Dawson  et  al. 

Filed  at  Ottawa  January  16,  2894. 

Contbact— /ai7ttre  to  perform  by  one  excu8e9  performance  by  the 
A  plaintiff  agreed  to  furnish  the  defendant,  monthly,  sucji  cast- 
8  he  might  order,  and  the  latter  agreed  to»pay  for  goods  ordered 
Blivered  in  each  month  by  the  20th  of  the  following  month :  Held, 
he  plaintiff  was  not  bound  to  deliver  castings  to  the  defendant 
\  the  latter  was  ready  and  willing  to  make  payments  as  required 
5  contract. 

Same — right  of  defendant  to  recoup  damageJ'or  a  breach  of  same. 
mdant,  when  sued  for  articles  sold  and  delfVered  to  him  by  the 
iff,  will  not  be  entitled  to  recoup  damages  for  a  breach  of  the 
ict,  unless  he,  the  defendant,  has  performed  his  part  thereof,  or 
)en  ready  and  willing  to  do -so  at  the  time  required. 
Where  the  plaintiff  agreed  to  supply  the  defendant  with  all  the 
gs  that  he  might  order  from  time  to  time,  upon  the  condition 
jreement  of  the  defendant  to  i)ay,  by  the  20th  day  of  each  month. 


Digitized  by 


Google 


Hess  Go.  v.  Dawson  et  ai.  139 

Brief  for  the  Appellant. 

iOT  all  the  goods  supplied  during  the  preceding  month,  the  defendant, 
when  sued  for  the  price  of  goods  received  by  him,  can  not  reconp 
damages  for  a  breach  of  the  contract  "without  showing  that  he  was  not 
in  default,  on  his  part,  at  the  time  of  the  plaintiffs  breach  or  failure  to 
iumish  castings  ordered. 

4.  Sake — right  to  abandon  and  sue  for  the  value  of  goods  delivered 
under  it.  Where  the  purchaser  of  castings  fails  to  pay  for  the  same  as 
he  agreed  to,  the  vendor  may  abandon  the  special  contract,  and  sue 
and  recover  in  an  action  of  assumpsit  for  the  value  of  the  castings  sold 
and  delivered  to  the  defendant. 

5.  Sahb — evidence  of  a  prior  verbal  agreement.  In  an  action  by  the 
plaintiff,  against  the  defendant,  for  the  price  of  castings  delivered  to 
the  latter  imder  a  contract  made  by  him,  evidence  of  a  prior  verbal 
contract  for  the  sale  and  delivery  of  castings  is  properly  excluded,  it 
appearing  that  they  were  all  furnished  after  the  written  contract. 

6.  Practice — bill  of  particulara — limita  amount  of  recovery.  Where 
a  bill  of  particulars  has  been  filed  by  a  plaintiff,  as  a  general  rule  the 
recovery  will  be  confined  to  the  amount  specified  in  the  bill  of  par- 
ticulars. 

7.  Same — bill  of  particulars  not  incorporated  in  bill  of  exceptions  can 
not  be  considered  by  this  court.  A  bill  of  particulars  not  iucorpoi  uted 
in  a  bill  of  exceptions  is  not  a  part  of  the  record,  and  can  not  be  con- 
sidered by  this  court  to  see  if  the  recovery  exceeds  the  amount  claimed 
therein.  If  a  bill  of  particulars  is  filed  with  the  declaration  as  a  part 
thereof,  then  it  might  be  treated  as  a  part  of  the  record ;  but  if  it  is 
filed  under  a  rule  of  court,  it  will  constitute  no  part  6t  the  declaration 
or  any  other  pleading  in  the  case. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Frank  Baker,  Judge,  presiding. 

Mr.  Charles  E.  Pope,  for  the  appellant : 

The  evidence  offered  by  the  appellant  was  certainly  compe« 
tent  as  far  as  it  went.     Tyler  v.  Green,  28  Cal.  408. 

It  does  not  appear  that  the  evidence  was  excluded  because 
the  defendant  did  not  propose  to  prove  the  other  facts  essen- 
tial to  his  defense.  If  this  was  the  point  of  objection  it  should 
have  been  so  stated.  Railroad  Co,  v.  Lynch,  67  111.  149; 
MueUer  v.  Rebhan,  94  id.  142. 
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The  circuit  court  refused  to  allow  a  part  of  the  contract  to- 
go  to  the  jury. 

The  recovery  exceeded  the  amount  claimed  in  the  bill  of 
particulars,  which  was  error.    Nauvoo  v.  Ritter,  97  U.  S.  388. 

•The  copy  of  the  instrument  becomes  a  part  of  the  declara- 
tion.  Nauvoo  v.  Ritter,  supra;  McDonald  v.  People,  126  III.. 
150 ;  Starkweather  v.  Kettle,  17  Wend.  21. 

Messrs.  Wbiglby,  Bulklby  &  Gray,  for  the  appellee : 
The  violation  of  the  contract  by  the  defendant  in  failing  to- 
make  a  payment,  justified  the  plaintiffs  in  treating  the  con- 
tract as  rescinded,  and  in  suing  for  the  amount  due.    Palmer 
V.  Breese,  34  Minn.  39  ;  Palm  v.  Railway  Co,  IS  111.  218. 

There  was  no  evidence,  or  offer  of  evidence,  that  the  de- 
fendant was  ready  and  willing  to  pay  for  and  receive  the  cast* 
ings.     Hungate  v.  Rankin,  20  111.  639. 

Mr.  Justice  Gbaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Henry  G.  and 
William  E.  Dawson,  against  the  George  H.  Hess  Company* 
The  declaration  contained  the  common  counts,  indebitatus 
assumpsit  for  goods  furnished  and  retained  and  used  by  the 
defendant.  The  defendant  pleaded  the  general  issue,  and  a 
tender  of  $152  before  action  brought.  On  a  trial  before  & 
jury  the  plaintiffs  recovered  a  judgment  for  the  amount  of 
their  account,  $1634.47,  and  on  appeal  to  the  Appellate  Court 
the  judgment  was  affirmed. 

The  plaintiffs,  on  the  trial  in  the  circuit  court,  introduced 
evidence  that  castings  amounting  to  $1634.47  had  been  or- 
dered by  the  defendant ;  that  they  were  manufactured  by  the 
plaintiffs  and  delivered  to  the  defendant  and  retained  and 
used  by  it,  no  part  having  been  returned  or  paid  for.  The 
defendant,  as  a  defense,  undertook  to  prove,  on  the  cross- 
examination  of  plaintiffs  and  on  tbe  direct  examination  of 
Hess,  that  the  plaintiffs  had  failed  and  refused  to  make  and 
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^leliver  castings  as  they  had  agreed  to  do,  and  as  demanded, 
and  in  consequence  the  defendant  had  been  damaged,  and 
the  damages  thus  sustained  the  defendant  sought  to  recoup. 
Among  others,  the  following  questions  w^ere  asked  the  wit- 
ness Hess :  "Tou  may  state  to  the  jury  whether  or  not  the 
plaintiffs  in  this  case  furnished  the  castings  which  they  agreed 
to  furnish  as  called  for  by  you  from  month  to  month."  "You 
may  state  to  the  jury  whether  or  not  you,  from  month  to 
month,  called  upon  the  plaintiffs  for  the  castings  mentioned 
in  this  letter  of  July  24,  specifying,  each  time  the  amount  of 
castings  in  which  they  were  deficient  and  had  not  furnished, 
and  asking  them  to  send  them  forward  at  once."  "You  may 
state  to  the  jury  whether  or  not,  in  consequence  of  any  de- 
fault, if  any  existed,  by  the  plaintiffs  in  not  furnishing  the 
castings  as  called  for  by  the  contract  between  the  parties, 
you  were  put  to  any  pecuniary  loss ;  if  so,  what."  These  and 
other  questions  of  a  similar  character  were  objected  to,  and 
the  objection  sustained  by  the  court,  and  the  defendant  ex- 
cepted. 

I  It  seems,  from  the  record,  that  prior  to  July  22,  1890,  the 

defendant  had  been  purchasing  of  the  plaintiffs  castings  man- 
[  ufactured  by  them,  but  the  manner  in  which  the  business  had 

i  been  transacted,  or  the  manner  in  which  the  defendant  desired 

I  it  transacted,  was  not  satisfactory  to  the  plaintiffs,  and  on 

July  22,  1890,  they  wrote  the  defendant  the  following  letter: 

"Gentlemen — There  seems  to  be  sort  of  a  misunderstanding 
I  as  to  how  we  shall  proceed  with  the  making  of  your  castings 

I  in  reference  to  collecting  for  same.     We  are  not  desirous 

I  of  making  the  castings  on  a  four  months'  delivery  basis,  as 

suggested  by  you,  and  as  you  were  so  informed  to  that  effect 
by  our  Mr.  W.  R.  Dawson.  What  we  wish  is  a  guarantee  of  a 
settlement  on  the  20th  of  every  month  for  all  castings  deliv- 
ered to  you  the  month  previous,  but  as  you  have  suggested  to 
our  Mr.  W.  E.  Dawson  that  on  these  terms  you  should  request 
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US  to  make  up  a  stock  of  castings  from  your  patterns  and  hold 
them  subject  to  your  orders,  this  we  can  not  see  how  we  can 
do,  as  we  would  unquestionably  have  from  two  thousand  ta 
three  thousand  dollars'  worth  of  castings  on  hand  all  the  time, 
and  we  have  not  got  any  spare  money  to  lay  idle  in  that  way* 
We  would,  however,  accept  your  order  as  already  given,  make 
and  deliver  castings  as  follows :  we  will  complete  your  order 
as  given,  delivering  to  you  such  castings  as  you  may  call  for 
any  time  this  month,  and  collect  for  said  castings  on  the  20th 
of  next  month.  We  will  continue  to  do  so  for  next  month, 
deliver  you  such  castings  as  you  may  call  for,  and  collect  for 
same  the  20th*  of  the  following  month.  We  would,  in  the 
meantime,  continue  making  the  castings  to  the  best  of  our 
advantage,  and  all  castings  that  we  have  on  hand  made  from 
your  patterns  on  October  1,  next,  are  to  be  delivered  to  you 
and  paid  for  on  the  20th  day  of  November,  which  would  com- 
pel us  to  carry  stock  for  you,  subject  to  your  orders,  for  four 
jnonths,  but  would  assure  payment  on  said  stock,  on  delivery, 
November  20. 

"As  the  patterns  were  marked  so  many  pieces  from  each,^ 
but  as  we  have  no  written  order  confirming  the  marks  on  pat- 
terns, you  will  please  favor  us  with  a  written  order  for  the 
quantity  of  castings  you  wish  us  to  make,  considering  said 
order  to  be  from  the  start.  If  this  is  satisfactory,  please  sign 
enclosed  contract  and  oblige. 

"EespectfuUy  yours,  Dawson  Bros., 

By  Dawson." 

On  the  following  day  the  defendant  replied,  as  follows : 

"Chicago,  III.,  July  23, 1890. 
** Messrs.  Dawson  Bros,,  City : 

"Gentlemen — In  response  to  your  favor  of  the  22d  inst^ 

will  say  that  we  desire  that  you  proceed  with  our  work  as  fast 

as  practicable,  making  the  number  of  parts  ordered  from  each 

pattern,  a  list  of  which  we  will  send  you.     These  castings  we 

desire  you  to  keep  on  hand,  and  we  will  draw  from  them  such 
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parts  as  we  require,  paying  for  same  on  the  20th  day  of  the 
month  after  delivery  is  made.  We  agree  to  receive  from  you 
all  castings  made  by  our  orders  on  or  before  Nov.  1,  1890. 
It  is  probable  that  the  entire  order  will  be  required  by  Oct.  1, 
BO  we  urge  you  do  not  delay  in  the  work, — the  price  paid  to 
be  at  three  cents  per  pound, 

"It  is  understood  that  you  are  to  return  all  flasks  borrowed 
from  us  in  as  good  order  as  you  received  them.     Castings  to 
be  smooth,  well  ground  and  cleaned,  and  free  from  flaws. 
"Truly  yours,  George  G.  Hess  Co., 

Per  G.  H.  Hess,  Jr.* 

On  July  24  the  defendant  made  a  written  order,  as  follows : 

'Dawson  Bros.: 

"Gents — As  per  request,  we  send  copy  of  order  as  written 
on  tags  which  are  attached  on  patterns." 

Then  follows  a  detailed  statement  of  articles  desired.     On 
August  18  another  order  was  given.    The  letter  of  August  18, 
1890,  addressed  to  Dawson  Bros.,  reads:    "Gents — Please 
make  the  following  castings,"  and  then  follows  a  list  of  ar- 
ticles ordered.    Theletter  concludes  as  follows :   "This  is  stove 
work,  to  h,e  made  under  the  arrangement  with  you  last  month." 
After  July  22  the  evidence  tends  to  show  that  the  castings 
manufactured  by  the  plaintiffs  for  the  defendant  were  under 
the  contract  established  by  the  letters.     It  will  be  observed 
that  by  the  terms  of  the  contract  embraced  in  the  letters,  the 
defendant  was  required  to  make  payment  on  the  20th  day  of 
every  month  for  castings  delivered  the  month  previous.    Upon 
this  condition  the  plaintiffs  agreed  to  manufacture  the  goods 
ordered  by  the  defendant.     Under  this  provision  of  the  con- 
tract the  plaintiffs  were  not  bound  to  deliver  castings  to  the 
defendant  unless  the  defendant  was  ready  and  willing  to  make 
payments  as  required  by  the  contract.     The  defendant  was 
not  entitled  to  recoup  damages  for  a  breach  of  the  contract 
unless  it  had  performed  its  part  of  the  contract,  or  was  ready 
and  willing  to  do  so  at  the  time  required.     In  other  words. 
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before  the  defendant  could  recoup  for  a  breach  of  contract  it 
was  required  to  prove  that  it  had  performed  the  essential  re- 
quirements of  the  contract,  or  was  ready  and  willing  to  do  so. 
(Hungate  v.  Rankin,  20  111.  639.)  But  in  the  offered  evidence 
the  defendant  did  not  propose  to  prove  that  it  had  paid  for 
the  castings  as  required  by  the  contract.  Indeed,  the  proof 
shows  that  the  defendant  did  not  pay  by  the  20th  day  of  the 
month  for  goods  manufactured  the  month  previous,  as  it  was 
required  to  do  by  the  terms  of  the  arrangement  entered  into 
by  and  between  the  parties.  If  the  defendant,  after  the  mak- 
ing of  the  contract,  had,  on  the  20th  day  of  each  month,  paid 
or  offered  to  pay  for  all  castings  made  during  the  preceding 
month,  and  the  plaintiffs  had  failed  on  their  part,  then  the 
defendant  would  have  been  in  a  position  to  recover  damages 
for  the  failure  of  plaintiffs  to  perform  their  contract.  But 
this  record  fails  to  show  the  defendant  paid  or  offered  to  pay, 
as  required  by  the  contract. 

Complaint  is  made  that  the  court  refused  to  permit  the  de- 
fendant to  prove  a  verbal  contract  made  between  the  parties 
prior  to  the  agreement  entered  into  in  July  by  letter.  The 
castings  sued  for  were  all  made  after  the  agreement  of  July, 
1890,  and  as  the  proof  tends  to  show,  and  as  has  been  found 
in  the  circuit  and  Appellate  Courts,  under  that  agreement. 
Under  such  circumstances,  what  verbal  arrangement  the  par- 
ties may  have  previously  had  could  have  no  material  bearing 
on  the  issues  involved  in  this  case.  There  may  have  been 
some  evidence  offered  and  excluded  which  was  competent  tes- 
timony. For  example,  the  blank  contract  enclosed  by  the 
plaintiffs  to  the  defendant  in  the  letter  of  July  22  was  so  con- 
nected with  the  letters,  although  not  signed  by  the  parties, 
that  we  think  it  was  competent  evidence  for  the  jury,  but  its 
exclusion  was  not  such  error  as  should  work  a  reversal  of  the 
judgment. 

In  the  circuit  court,  on  motion  of  the  defendant,  the  plain- 
tiffs were  required  to  file  a  bill  of  particulars,  which  consisted 


Digitized  by 


Google 


Hess  Go.  v.  Dawson  et  al.  145 

Opinion  of  the  Gouxt. 

of  an  itemized  accoant.  On  the  trial  the  plaintiffs  recovered 
$18  more  than  the  account  thus  filed,  and  this  is  relied  upon 
as  error.  Where  a  bill  of  particulars  has  been  filed,  as  a  gen- 
eral rule  the  recovery  must  be  confined  to  the  amount  speci- 
fied in  the  bill  of  particulars.  {Morton  v.  McClure,  22  111. 
257.)  In  this  case,  however,  the  bill  of  particulars  was  not 
incorporated  into  the  bill  of  exceptions,  and  is  not,  therefore, 
a  part  of  the  record,  as  held  in  Eggleston  v.  Buck,  24  111.  262. 
As  the  bill  of  particulars  is  not  a  part  of  the  record,  we  can 
not  know  whether  the  recovery  exceeds  the  amount  claimed 
therein  or  not.  If  the  plaintiffs  had  filed  the  bill  of  particu- 
lars with  their  declaration,  as  a  part  thereof,  then  it  might  be 
treated  as  a  pleading  in  the  case,  and  as  a  part  of  the  record. 
But  here  the  bill  of  particulars  was  filed  under  a  rule  of  court. 
It  was  ng  part  of  the  declaration  or  any  other  pleading  in  the 
case. 

The  court  refused  several  instructions  asked  by  both  plain- 
tiffs and  defendant,  and  gave  one  on  its  own  motion,  and  it  is 
claimed  that  the  court  erred  in  refusing  defendant's  instruc- 
tions. There  were  no  difficult  questions  of  law  involved  in 
the  case,  and  hence  no  necessity  existed  for  giving  a  large 
number  of  instructions  to  the  jury.  It  was  clear,  from  the 
evidence,  that  the  defendant  had  failed  to  pay  for  castings 
furnished  by  the  plaintiffs,  as  it  had  agreed  to  do.  The  plain- 
tiffs then  had  the  right  to  abandon  the  contract,  and  sue  and 
recover,  in  an  action  of  assumpsit,  for  the  value  of  the  castings 
made  and  delivered  to  the  defendant.  (Guerdon  v.  Corbett, 
87  111.  273  ;  Wilson  v.  Bauman,  80  id.  494.)  The  instruction 
which  the  court  gave  to  the  jury  contained  substantially  all 
the  law  involved  in  the  case,  and  although  the  instructions 
prepared  by  the  defendant  may,  some  of  them,  contain  correct 
propositions,  no  necessity  existed  for  giving  them  to  the  jury. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
10—149  Tiil*. 
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John  M.  Palmer  et  al. 

V, 

Joseph  E.  Woods  et  al. 

Filed  at  Springfield  January  13, 1894. 

1.  BbyersaIj  of  degree— t/a  effect  on  the  case  on  remandment,  A 
judgment  of  the  Appellate  Court  reversing  the  judgment  or  decree  of 
the  trial  court,  and  remanding  the  cause  without  specific  directions, 
gives  the  trial  court  power  over  the  record  to  allow  amendments  to  the 
pleadings,  to  permit  the  introduction  of  further  testimony,  or  to  take- 
any  other  step  in  the  proceeding  consistent  with  the  principles  an- 
nounced  in  the  opinion  of  the  Appellate  Court. 

2.  But  such  remand  men  t  does  not,  ipso  facto,  open  up  the  sufficiency 
of  the  pleadings  previously  passed  upon,  nor  does  it  have  the  effect  of 
vacating  all  orders  made  in  the  case  prior  to  the  appeal  or  writ  of  error. 
By  the  reversal  the  decree  is,  in  effect,  expunged  from  the  rdtjord,  and 
the  court  has  the  same  power  over  the  record  as  it  had  before  the  judg* 
ment  or  decree  was  rendered.  The  pleading,  and  all  orders  in  the  case^ 
stand  as  they  did  before  the  trial  or  hearing,  unless  they  are  disturbed 
by  the  decision  of  the  Appellate  Court. 

3.  Where  the  circuit  court  held  certain  pleas  in  a  chancery  suit  to 
be  insufficient  to  bar  relief,  and  such  decree  was  reversed  by  the  Ap- 
pellate Court,  and  the  case  was  remanded  generally,  leaving  the  order 
as  to  the  pleas  in  full  force  and  unreversed,  it  was  held,  that  such  order 
was  not  opened  for  further  argument  as  to  the  sufficiency  of  the  pleas. 

4.  Parties — in  chancery — on  bill  to  reach  a  fund  where  many  persona 
have  claims  thereon.  Where  there  are  many  persons  standing  in  the 
same  situation  as  to  their  rights  or  claims  upon  a  particular  fund,  and 
where  the  shares  of  a  part  can  not  be  determined  until  the  rights  of  all 
the  others  are  settled  or  ascertained,  as  in  the  case  of  creditors  of  an 
insolvent  estate,  all  the  parties  interested  in  the  fund  must,  in  general^ 
be  brought  before  the  court,  so  that  there  may  be  but  one  aicconnt  and 
one  decree  settling  the  rights  of  all. 

5.  And  if  it  appears  upon  the  face  of  the  complainant's  bill  that  an 
account  of  the  whole  fund  must  be  taken,  and  that  there  are  other 
parties  interested  in  the  distribution  thereof  to  whom  the  defendants 
would  be  bound  to  render  a  similar  account,  the  latter  may  object  that 
all  who  have  a  common  interest  with  the  complainants  are  not  before 
the  court. 

6.  In  such  case,  in  order  to  remedy  the  inconvenience  of  making  a 
great  number  of  parties  to  the  suit,  and  compelling  those  to  litigate 


Digitized  by 


Google 


•  Pai^mbb  et  ah  v.  Woods  et  al,  147 

Brief  for  the  Appellants. 

yrho  might  otherwise  make  no  claim  upon  the  defendants  or  the  fnnd 
in  their  hands,  the  method  was  devised  of  permitting  the  complainants 
to  prosecute  in  behalf  of  themselves  and  all  others  standing  in  the  same 
situation  who  may  afterward  elect  to  come  in  and  claim  as  parties  to 
the  suit  and  bear  their  proportion  of  the  expenses  of  the  litigation. 

7.  If  such  parties  negleot  to  come  in  under  the  decree,  after  a  rea* 
sonable  notice  for  that  purpose,  the  fund  will  be  distributed  without 
reference  to  any  unliquidated  or  uusettled  claims  which  they  might 
have  had  upon  the  same.  But  if  the  rights  of  such  absent  parties  are 
known  and  ascertained  by  the  proceedings  in  the  suit,  provision  will 
be  made  for  them  in  the  decree.  In  either  case,  the  court  will  protect 
the  defendants  against  any  further  litigation  in  respect  to  the  fund. 

8.  A  bill  was  filed  by  two  parties,  as  creditors  of  an  insolvent  bank, 
to  enforce  the  personal  liability  of  the  stockholders  to  satisfy  the  debts. 
Some  other  parties  came  in  voluntarily,  and  the  court  had  notice  given 
for  all  other  creditors  to  come  in  and  prove  their  demands  upon  the 
fund.  Afterward  the  court  dismissed  the  latter  creditors  out  of  the 
case,  and  ascertained  the  claims  of  the  voluntary  parties  and  the  lia- 
bility of  t^e  stockholders,  which  was  greatly  in  excess  of  the  complain- 
ant's demand.  Afterward  some  of  the  creditors  dismissed  out  of  the 
case  filed  their  like  bill  to  obtain  payment  of  their  demands.  The  de- 
fendants, the  stockholders,  pleaded  the  prior  proceedings  and  decree 
in  bar  of  the  second  suit :  Held,  the  pleas  were  insufficient,  there  being 
nothing  in  the  Q^eas  to  show  that  the  common  fund  was  not  more  than 
enough  to  pay  all  the  creditors  of  the  bank  in  full,  and  hence  there  was 
no  necessity  of  pro  rating  that  fund. 

9.  CORPOBATIONS — creditor*a  remedy  against  stockholders — parties  to 
hill.  In  this  State  a  corporation  creditor  may,  after  judgment  against 
the  corporation  and  execution  returned  unsatisfied,  proceed  by  bill 
against  one  or  more  delinquent  stockholders,  without  joining  all,  those 
sued  having  the  right  to  bring  in  all  others  by  cross-bill. 

10.  FOBMEB  ADJUDICATION — plea  of  a  prior  decree  in  bar  of  a  second 
suit.  A  complainant  can  not  be  held  bound  by  a  decree  in  a  prior  case 
to  which  he  was  not  a  party  and  to  which  he  never  consented,  and 
such  decree  can  not  be  pleaded  in  bar  of  a  bill  filed  by  him. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  San- 
gamon county ;  the  Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Palmeb,  Shutt  &  Drennan,  for  the  appellants : 
The  court,  by  the  decree  in  the  Palmer  case,  assumed  the 
administration  and  settlement  of  the  fund,  and  the  decree  was 
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made  for  the  benefit  of  all  the  creditors.  Story's  Eq.  PL  sec. 
99;  Queenan  v.  Painter,  117  111.  619;  Ross  v.  Crary,  1  Paige, 
419;  Thompson  v.  Brown,  1  Johns.  Ch.  612;  Cockbum  v. 
Thompson,  16  Ves.  325;  2  DanielFs  Ch.  Pr.  1205,  notes. 

There  are  cases  in  which  it  is  competent  for  some  persons 
to  come  into  a  court  of  equity  as  plaintiff  for  themselves  and 
others  having  similar  interest,  but  in  all  those  cases  the  par- 
ties have  an  interest  in  the  subject  matter  which  enables  them 
to  sue,  and  the  others  are  treated  as  a  kind  of  plaintiffs  with 
those  named,  although  they  are  not  named.  Story's  Eq.  PL 
sees.  96,  99 ;  Mayor  v.  Canal  Co.  12  Pet.  91 ;  Hallett  v.  Hal- 
lett,  2  Paige,  19. 

But  when  the  bill  is  brought  in  behklf  of  themselves  and  all 
others,  all  creditors  are  in  a  sense  deemed  before  the  court. 
Story's  Eq.  PL  sec.  103 ;  Cockbum  v.  Thompson,  16  Ves.  327; 
Tunesma  v.  Schuttler,  114  111.  157 ;  Eames  v,  Doris,  102  id.  350. 

A  final  decree  is  one  which  determines  the  rights  of  the 
parties,  or  a  distinct  or  definite  part  thereof.  Lease  v.  Sfc«r- 
wood,  21  Cal.  151.   . 

The  decree  in  this  case  was  final,  as  it  created  a  fuiid  for 
the  benefit  of  the  creditors  of  the  savings  bank,  and  being 
rendered  for  all  the  creditors,  it  binds  them  unless  assailed 
directly.     Tunesma  v.  Schuttler,  114  111.  157. 

The  other  creditors  may  come  in  under  the  decree  and  prove 
their  debts  before  the  master  to  whom  the  cause  is  referred, 
and  obtain  satisfaction  of  their  demands  equally  with  the 
plaintiffs  in  the  suit,  and  under  such  circumstances  they  are 
treated  as  parties  to  the  suit.  If  they,  however,  decline  to 
come  in  before  the  master,  they  will  be  excluded  from  the 
benefit  of  the  decree,  and  yet  they  will,  from  necessity,  be 
bound  by  the  acts  done  under  the  authority  of  the  court. 
Story's  Eq.  PL  sec.  99;  Hallett  v.  Hallett,  2  Paige,  19. 

It  is  said  in  the  case  last  cited :  "In  either  case  the  court 
will  protect  the  defendants  against  any  further  litigation  in 
respect  to  the  fund,"  referring  to  9  Price,  210. 
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An  appeal  from  the  final  decree  necessarily  opens  for  con- 
sideration all  prior  orders  or  decrees  any  way  connected  with 
the  final  decree.  On  appeal  the  court  will  not  re-examine 
anything  that  has  been  decided  on  a  former  appeal,  as  that 
is  res  judicata,  but  what  is  decided  simply  as  incidental  to  the 
question  at  issue  is  not  res  judicata.  Freeman  on  Judgments, 
sec.  481 ;  Atkinson  v.  Manks,  1  Cow.  691 ;  Jaques  v.  M.  E. 
Church,  17  Johns.  553 ;  LeGuen  v.  Gouveneur,  1  id.  498. 

The  reversal  of  the  decree  then  left  the  question  of  the  suf- 
ficiency of  the  pleas  before  the  circuit  court,  to  be  again  con- 
sidered. The  pleas  being  before  the  court,  it  was  error  to 
proceed  without  first  disposing  of  them.  It  is  to  be  observed 
that  after  a  plea  has  been  filed,  no  step  can  be  taken  in  the 
cause  until  the  plea  is  disposed  of.     1  Daniell's  Ch.  Pr.  714. 

Mr.  G.  A.  Keyes,  and  Mr.  E.  L.  McGuirb,  for  the  appellees : 
Depositors  of  the  Springfield  Savings  Bank  who  did  not 
come  into  the  Queenan  case  may  file  a  bill  subsequently  to 
establish  their  own  rights,  not  disturbing  what  had  been  done 
nnder  the  decree  in  that  case.  Story's  Eq.  PI.  (7th  ed.)  sec. 
135  a;   Brinckhoff  y.  Brown,  6  Johns.  Ch.  151. 

The  depositor  in  that  bank  who  was  not  a  party  to  the 
Queenan  case  is  no  further  bound  by  the  account  and  decree 
than  as  to  that  portion  of  aid  given  to  the  parties  before  the 
court.     Story's  Eq.  PL  sec.  94. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  cause  originated  in  the  circuit  court  of  Sangamon 
county  by  bill  in  chancery  filed  August  24, 1886,  wherein  ap- 
pellees were  complainants,  and  appellants,  with  others,  defend- 
ants. The  purpose  of  the  bill  was  to  enforce  the  individual 
liability  of  the  defendants,  as  stockholders  of  the  Springfield 
Savings  Bank,  for  the  payment  of  amounts  alleged  to  be  sev- 
erally due  the  complainants  as  depositors  and  creditors  of  the 
bank.    A  similar  bill  had  been  filed  in  the  same  court  on  the 
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21st  of  January,  1880,  by  Mary  Queenan  and  George  Kerger, 
on  behalf  of  themselves  and  all  other  creditors  of  the  bank 
who  would  come  in  and  contribute  to  the  expenses  of  the  suit. 
Prior  to  December  27,  1882,  several  other  creditors  of  the 
bank  did  voluntarily  come  in  by  way  of  interpleader,  and  were 
made  parties  to  that  bill.  On  the  last  named  date,  on  the 
motion  of  complainants,  '*all  other  creditors  standing  in  the 
same  general  relation  to  the  defendants  as  complainants"  were 
ordered  to  come  in  and  file  their  claims  on  or  before  February 
18,  1883,  and  in  pursuance  thereof  notice  by  publication  was 
given  by  the  master  in  chancery  to  all  creditors  to  file  their 
claims  before  him  on  or  before  the  date  named.  Afterwards, 
in  obedience  to  that  order  and  notice,  certain  of  the  complain- 
ants in  this  bill  filed  their  claims  and  proved  them  before  the 
master,  but  at  the  hearing,  January  29,  1885,  it  was  ordered, 
among  other  things,  that  all  such  claims,  should  be  stricken 
from  the  files,  it  being  recited  in  the  order  that  the  former  one 
had  been  inadvertently  made.  The  court  then  proceeded  to 
find  the  amounts  due  those  who  had  become  voluntarily  parties 
to  the  bill,  the  aggregate  of  which  was  $8886.91.  It  found 
the  number  of  shares  of  stock  liable  for  the  claims  allowed  to 
be  six  hundred  and  seventy-eight,  and  the  total  value  of  those 
shares  to  be  $67,800.  The  amount  of  the  claims  found  due 
was  then  apportioned  among  the  holders  of  the  shares  of  stock 
found  liable,  which  they  were  ordered  to  pay,  etc. 

To  the  present  bill.  Palmer,  Helmle  and  Eeisch  filed  four 
pleas.  On  the  25th  of  January,  1889,  these  pleas  were  set 
down  for  argument  and  adjudged  insufficient,  and  the  defend- 
ants electing  to  stand  by  them,  their  default  was  entered,  and 
the  bill  as  to  them  taken  as  confessed.  On  the  15th  of  July, 
1890,  a  final  decree  was  entered  in  favor  of  complainants, 
and  these  appellants  appealed  to  the  Appellate  Court  for  the 
Third  District.  That  court  reversed  the  decree  for  reasons 
stated  in  its  opinion,  but  holding  with  the  circuit  court  as  to 
the  insufficiency  of  the  defendants'  said  pleas,  (see  40  111.  App. 
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182,)  and  remanded  the  cause  generally.  On  the  29th  of  Sep- 
tember^  1891,  the  cause  was,  by  order  of  the  circuit  court, 
referred  to  the  master  to  take  proof.  On  December  30,  1891, 
defendants  entered  their  motion  to  set  aside  the  order  of  refer- 
ence and  set  down  the  pleas  for  argument,  but  the  court  over- 
ruled the  motion.  The  cause  again  proceeded  to  a  hearing, 
and  a  decree  was  rendered  according  to  the  prayer  of  the  bill, 
which  has  been  affirmed  by  the  Appellate  Court. 

The  first  ground  of  reversal  urged  is,  the  refusal  of  the  cir- 
cuit court  to  set  down  the  pleas  for  argument  after  the  remand- 
ment  of  the  cause  by  the  Appellate  Court.  It  is  true,  the 
remanding  without  specific  directions  gave  the  circuit  court 
power  over  the  record  to  allow  amendments  to  the  pleadings, 
permit  the  introduction  of  further  testimony,  or  take  any  other 
step  in  the  proceeding  consistent  with  the  principles  announced 
in  the  opinion  of  the  Appellate  Court,  but  it  did  not,  ipso  facto, 
open  up  the  question  of  the  sufficiency  of  pleadings  previously 
passed  upon.  In  other  words,  a  general  order  of  remandment 
does  not,  as  is  assumed  in  the  argument,  have  the  effect  of 
vacating  all  orders  made  in  the  case  prior  to  the  appeal  or 
writ  of  error.  As  was  said  in  Chickering  et  al.  v.  FaUes  et  al.  29 
HI.  303  :  "When  the  reversal  of  a  decree  or  judgment  occurs, 
the  judgment  of  the  court  below,  as  to  the  parties  to  the  record, 
is  entirely  abrogated,  and  the  cause  then  stands  in  the  court 
below  precisely  as  if  no  trial  had  occurred.  The  case  is  then 
remitted  to  that  court  in  precisely  the  same  condition,  in  all 
respects,  as  it  occupied  before  the  trial  in  that  tribunal.  The 
decree,  by  its  reversal,  is  in  effect  expunged  from  the  record, 
and  the  court  below  has  the  same  power  over  the  record  which 
it  possessed  before  its  decree  or  judgment  was  rendered."  The 
judgment  or  decree  is  vacated,  but  the  pleadings  and  all  orders 
in  the  case  stand  just  as  they  were  before  the  trial  or  hearing, 
unless  they  are  disturbed  by  the  decision  of  the  Appellate 
Court.  The  court  may  allow  amendments  to  the  pleadings, 
and  modify  or  set  aside  former  orders,  acting  in  harmony  with 
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the  decision  of  the  higher  court ;  but  unless  it  is  asked  to  da 
so,  the  case  stands  for  re-trial  on  the  same  issues  previously 
formed.  Here  the  pleas  had  once  been  adjudged  bad  on  argu- 
ment.  That  judgment  was  in  full  force,  in  no  way  disturbed 
by  the  decision  of  the  Appellate  Court.  Why  should  the  cir- 
cuit court  have  been  required  to  decide  the  same  question 
again?  There  was  no  motion  to  set  aside  the  former  adjudi- 
cation, for  leave  to  amend,  or  file  other  pleas  or  answers.  The 
court  was  simply  asked  to  reconsider  its  former  ruling  on  the 
suiEciency  of  the  pleas.  It  was  clearly  right  in  refusing  to  do 
so,  unless  it  had,  from  the  opinion  of  the  Appellate  Court  or 
otherwise,  become  convinced  that  its  prior  ruling  was  wrong. 
But  if  it  were  otherwise,  no  injury  has  resulted  to  appellants. 
They  were  given  the  full  benefit  of  an  exception  to  the  ruling 
of  the  circuit  court  on  the  sufficiency  of  their  pleas,  and  had 
it  reviewed  in  the  Appellate  Court,  and  now  present  it  to  this 
court.  Did  the  circuit  and  Appellate  Courts  err  in  holding 
the  pleas  insufficient  ? 

The  first  of  these  pleas  sets  up  the  proceedings  in  the  former 
case  in  bar  agaiitst  all  of  the  complainants.  The  third  sets 
up  the  same  proceeding  in  bar  as  to  those  of  the  complainants 
who  filed  their  claims  with  the  master,  in  pursuance  of  the 
order  of  December  27,  1882.  We  think  a  complete  answer  to 
all  that  is  or  can  be  said  in  favor  of  the  validity  of  either  of 
those  pleas  is,  none  of  the  complainants  in  this  bill  were  par- 
ties to  the  decree  pleaded  in  bar.  Those  who  filed  their  claims 
in  obedience  to  the  directions  of  the  court  were  not  voluntary 
parties,  and  when  dismissed  from  the  case  and  their  claims 
stricken  from  the  files  they  were  in  no  worse  position  than 
those  who  never  observed  the  first  order  of  the  court.  No  one 
objected  to  their  being  ordered  out  of  the  case.  They  were 
not  bound  to  do  so  themselves.  The  question,  therefore,  in 
both  pleas  is  the  same,  viz.,  shall  complainants  in  this  case 
be  held  bound  by  a  decree  in  another  to  which  they  were  not 
parties  and  to  which  they  never  consented. 
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That  the  proposition  is  against  the  general  rule  is  admitted, 
but  an  attempt  is  made  to  briug  it  within  exceptions  to  that 
rule.  The  exception  relied  upon  is  stated  by  the  chancellor 
in  Hallett  v.  Hallett,  2  Paige,  12,  thus:  "If  there  are  many 
parties  standing  in  the  same  situation  as  to  their  rights  or 
claims  upon  a  particular  fund,  and  when  the  shares  of  a  part 
can  not  be  determined  until  the  rights  of  all  the  others  are 
settled  or  ascertained,  as  in  the  case  of  creditors  of  an  insol- 
vent estate  or  residuary  legatees,  all  the  parties  interested  in 
the  fund  must,  in  general,  be  brought  before  the  court,  so  that 
there  may  be  but  one  account  and  one  decree  settling  the 
rights  of  all.  And  if  it  appears  on  the  face  of  the  complain- 
ants' bill  that  an  account  of  the  whole  fund  must  be  taken, 
and  that  there  are  other  parties  interested  in  the  distribution 
thereof  to  whom  the  defendants  would  be  bound  to  render  a 
similar  account,  the  latter  may  object  that  all  who  have  a 
common  interest  with  the  complainants  are  not  before  the 
court.  In  these  cases,  to  remedy  the  practical  inconvenience 
of  making  a  great  number  of  parties  to  the  suit,  and  compel- 
ing  those  to  litigate  who  might  otherwise  make  no  claim  upon 
the  defendants  or  the  fund  in  their  hand^  a  method  has  been 
devised  of  permitting  the  complainants  to  prosecute  in  behalf 
of  themselves  and  all  others  standing  in  the  same  situation 
who  may  afterwards  elect  to  come  in  and  claim  as  parties  to 
the  suit  and  bear  their  portion  of  the  expenses  of  the  litigation. 
If  such  parties  neglect  to  come  in  under  the  decree  after  a 
reasonable  notice  for  that  purpose,  the  fund  will  be  distributed 
without  reference  to  any  unliquidated  or  unsettled  claims 
which  they  might  have  had  upon  the  same.  But  if  the  rights 
of  such  absent  parties  are  known  and  ascertained  by  the  pro- 
ceedings in  the  suit,  provision  will  be  made  for  them  in  the 
decree.  (Anon.  9  Price,  210.)  In  either  case  the  court  will 
protect  the  defendants  against  any  further  litigation  in  re- 
spect to  the  fund," — citing  Farrell  v.  Sinith,  2  Ball  &  B.  337. 
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Not  only  do  the  pleas  in  question  fail  to  bring  the  complain- 
ants within  this  exception,  but  it  is  too  clear  for  argument 
that  none  could  have  been  drafted,  in  conformity  with  the 
facts  appearing  in  the  Queenan  case,  which  would,  under  the 
rule  stated,  have  been  a  bar  to  this  action.  Conceding  that 
Queenan  v.  Palmer  et  al,  117  111.  619,  is  to  the  effect  that  the 
liability  of  the  stockholders  of  the  Springfield  Savings  Bank 
constitutes  a  common  fund  for  the  benefit  of  depositors  of  the 
bank,  within  the  rule  stated,  still  there  was  nothing  in  the 
former  bill  to  show  that  the  shares  of  the  complainants  in  that 
fund  could  not  be  determined  without  reference  to  the  claims 
of  others.  In  other  words,  there  was  nothing  in  that  bill,  nor 
is  there  anything  in  the  pleas,  to  show  that  the  common  fund, 
if  to  be  treated  as  such,  was  not  more  than  sufficient  to  pay 
all  the  creditors  of  the  bank  in  full,  and  hence  there  was  no 
necessity  for  pro  rating  that  fund. 

It  was  said  in  Egbert  v.  Wood,  3  Paige,  575,  speaking  of  the 
application  of  the  rule :  "When  it  appears  upon  the  face  of 
the  bill  that  there  will  be  a  deficiency  in  the  fund,  and  there 
are  other  creditors  or  legatees  who  are  entitled  to  a  ratable 
distribution  with  tl;^e  complainants  and  who  have  a  common 
interest  with  them,  such  creditors  or  legatees  should  be  made 
parties  to  the  bill,  or  the  suit  should  be  brought  by  the  com- 
plainants in  behalf  of  themselves  and  all  others  standing  in 
a  similar  situation,  and  it  should  be  so  stated  in  the  bill." 
But  in  Bias  v.  Bouchand,  10  Paige,  445,  it  was  said:  "And 
in  a  suit  against  the  personal  representatives  to  recover  a 
debt  due  from  the  estate  of  the  decedent,  it  is  only  necessary 
for  the  complainant  to  file  the  bill  in  behalf  of  himself  and  all 
other  creditors  standing  in  the  same  situation,  where  it  ap- 
pears, upon  the  face  of  the  bill,  that  there  will  be  a  deficiency 
in  the  fund,  and  also  that  there  are  other  creditors  who  are 
entitled  to  a  ratable  proportion  with  the  complainants," — 
citing  Egbert  v.  Wood,  sujira. 
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Although  Queenah  and  Eerger  filed  their  bill  on  behalf  of 
themselves  and  all  other  creditors  who  would  come  in,  etc., 
thus  offering  the  opportunity  to  any  who  desired  to  become 
parties,  we.  are  unable  to  see  why  they  should  have  been  de- 
layed in  their  suit  until  others  could  be  brought  in  by  notice 
and  allowed  time  to  establish  their  claims,  there  being  nothing 
to  show  that  the  amount  of  their  recovery  depended  upon  the 
determination  of  such  other  claims ;  and'  although  the  court 
bad  made  an  order  and  directed  notice  to  be  given  so  as  to 
make  all  othe)r  creditors  of  the  bank  parties,  when  it  appeared 
that  no  necessity  existed  for  doing  so  it  very  properly  set  aside 
that  order,  and  left  the  case  standing  as  though  it  had  never 
been  made.  The  question  here  is  not  whether  complainants 
could  have  established  their  claims  there,  nor  as  to  the  power 
of  the  court,  in  that  case,  to  have  brought  all  the  creditors  of 
the  bank  before  it  and  adjudicated  their  rights,  and  therefore 
Eanus  et  al.  v.  Doris,  102  111.  350,  Tunesma  v.  Schuttler,  114 
id.  167,  and  Pennell  v.  Lamar  Ins,  Co.  73  id.  307,  cited  in  ap- 
pellants' briefs,  are  wholly  inapplicable.  The  pleas  fail  also 
to  show  that  the  court  did  establish  a  common  fund  in  that 
case  out  of  which  tbe  claims  of  other  creditors  could  be  satis- 
fied. It  found  the  extent  of  the  liability  of  the  stockholders, 
but  it  only  ordered  enough  collected  from  each  to  pay  his  pro 
rata  share  of  the  claims  allowed. 

The  second  plea  was  the  five  years*  statute  of  limitations. 
It  is  not  insisted  upon  here.  It  clearly  presented  no  defense 
to  the  action.     See  opinion  of  the  Appellate  Court. 

The  fourth  plea  raises  the  question  whether,  in  a  bill  of  this 
kind,  all  the  stockholders  of  the  corporation  must  be  joined 
as  defendants.  It  must  be  regarded  as  settled  in  this  State 
that  a  corporation  creditor  may,  after  judgment  against  the 
corporation  and  execution  returned  unsatisfied,  proceed  by 
bill  against  one  or  more  delinquent  stockholders  without  join- 
ing all,  those  sued  having  the  right  to  bring  in  all  others  by 
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cross-bill.  (Young  et  aL  v.  Farwell,  139  111.  332,  and  authori- 
ties cited.)  We  are  unable  to  perceive  why  the  same  rule, 
and  the  reasoning  upon  which  it  is  based,  is  not  applicable  to 
a  case  like  this.  The  object  here  is  to  reach  the  individual 
liability  of  stockholders,  without  reference  to  the  final  adjust- 
ment of  the  affairs  of  the  corporation.  We  think,  with  the 
Appellate  Court,  that  a  bill  of  this  character  can  be  maintained 
against  stockholders  without  joining  them  all  as  defendants. 
If  those  so  sued  deem  it  material  to  the  protection  of  their 
rights  that  all  stockholders  shall  be  brought  into  the  case, 
they  can  avail  themselves  of  that  relief  by  cross-bill.  In  this 
view  the  fourth  plea  must  also  be  held  to  present  no  defense 
to  the  action. 

It  follows  that  the  judgment  of  the  Appellate  Court  is  right 
on  the  whole  record,  and  should  be  affirmed. 

Judgment  affirmed. 


Michael  J.  Cahill 

r. 

The  Village  of  Norwood  Park. 

Filed  at  Ottawa  October  26, 1893. 

1.  Eminent  domain — under  City  and  Village  act — petition  as  to  ina~ 
bility  to  agree.  A  petition  for  the  condemnation  of  land  for  an  exten> 
Bion  of  a  street,  under  article  9  of  the  City  and  Village  act,  will  not  be 
defective  for  the  reason  it  fails  to  allege  that  compensation  for  the 
property  sought  to  be  taken  or  damaged  could  not  be  agreed  upon  by 
the  parties.  The  rule  is  otherwise  in  a  proceeding  under  section  2  of 
the  Eminent  Domain  act. 

2.  The  words  in  section  2  of  the  Eininent  Domain  act,  to  the  effect 
that  it  "shaU  be  lawful**  to  file  the  petition  to  condemn  when  the  com- 
pensation can  not  be  agreed  upon,  are  not  to  be  construed  as  requiring 
the  failure  to  agree  to  be  set  up  in  the  petition  In  every  condemnation 
proceeding  in  order  to  give  the  court  jurisdiction. 

3.  In  proceedings  by  railroad  companies  to  condemn  private  prop- 
erty for  right  of  way,  such  averment  is  necessary,  not  because  of  the 
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requirement  of  this  section,  but  because  in  such  cases  the  right  to 
acquire  title  to  real  estate  under  the  Eminent  Domain  law  is,  by  section 
18  of  chapter  114  of  the  Revised  Statutes,  conditional  upon  the  corpo- 
ration being  unable  to  agree  with  the  owner  for  the  purchase  of  the 
Bame. 

4.  In  a  proceeding  to  condemn  under  the  City  and  Village  act,  the 
fact  that  the  parties  could  not  agree  may  be  brought  to  the  attention 
of  the  court  in  any  manner  which  will  satisfy  it  of  the  fact,  and  when 
the  petition  contains  all  the  averments  required  by  the  statute,  it  must, 
in  the  absence  of  any  showing  to  the  contrary,  be  presumed  that  it  was 
lawfully  filed. 

5.  Sake — oath  of  the  Jury,  In  a  proceeding  by  a  city  or  village  to 
condemn  land,  the  jury  were  sworn  to  ascertain  and  report  the  just 
compensation,  etc.,  according  to  the  facts  in  the  case  as  they  should  be 
made  to  appear  from  the  evidence  adduced,  "the  arguments  of  counsel 
and  the  instructions  from  the  court:"  Held,  that  the  oath  as  to  the 
arguments  of  counsel  and  instructions  of  the  court  was  improper ;  but 
as  there  was  no  objection  to  the  irregularity,  and  the  record  failed  to 
show  that  the  case  was  argued  or  that  the  court  instructed  the  jury,  the 
error  was  no  ground  of  reversal. 

6.  Sake — ordinance  not  proper  evidence  for  the  jury.  In  such  a  pro- 
ceeding the  jury  have  nothing  to  do  with  the  ordinance  of  the  city  or 
village.  It  is  therefore  enough  to  set  it  out  in  the  petition.  Its  suf- 
ficiency to  authorize  the  proceeding  to  condemn  is  for  the  court  alone. 

7.  Same — measure  of  compensation.  The  owner  of  property  sought 
to  be  condemned  for  public  use  is  entitled,  by  way  of  compensation,  to 

"the  highest  market  value  of  the  same  for  any  purpose  for  which  it  is 
adapted  or  may  be  used.  If  the  land  is  devoted  by  the  owner  to  a  par- 
ticular use,  and  for  that  use  has  a  special  value,  he  is  entitled  to  receive 
what  It  is  worth  for  that  purpose. 

8.  In  such  proceeding  it  may  be  competent  for  the  land  owner  to 
prove  that  the  property  is  susceptible  of  being  platted  into  blocks  and 
lots,  and  to  prove  its  value  for  that  purpose,  and  it  will  then  be  the 
duty  of  the  jury  to  consider  that  evidence  in  connection  with  all  the 
other  evidence  in  the  case ;  but  the  jury  will  not  be  bound  to  base  its 
estimate  of  just  compensation  and  damages  upon  that  evidence,  when 
it  is  not  shown  that  the  land  has  been  laid  out  into  blocks  and  lots, 
and  platted. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
S.  P.  MoConnbll,  Judge,  presiding. 

Messrs.  Jones  j&  Ltjsk,  for  the  appellant. 
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Mr.  David  M.  Ball,  and  Mr.  Jambs  L.  Clabk,  for  the  ap* 
pellee. 

Mr.  JusTicB  Wilkin  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  appellee,  against  appellant,  in 
the  court  below,  to  condemn  real  estate  for  the  purpose  of 
extending  Hortense  avenue,  one  of  the  public  streets  of  the 
village.  The  land  affected  by  the  improvement  was  described 
in  the  petition  as  "blocks  7  and  11."  The  proposed  extension 
required  a  strip  across  these  blocks  sixty-six  feet  wide  and 
about  one  hundred  feet  long.  The  jury  fixed  the  compensa- 
tion for  the  part  of  block-7  taken,  at  $549.60,  and  the  dam- 
ages to  the  remaining  part  $200.  For  that  part  of  lot  11 
taken  they  allowed  $384,  and  as  damages  to  the  remainder 
$200.  Appellant  entered  his  motion  for  a  new  trial,  which 
was  denied,  and  judgment  of  condemnation  entered  upon  the 
verdict.     This  is  an  appeal  from  that  judgment. 

No  complaint  is  made  of  the  rulings  of  the  trial  court  on 
the  admission  or  exclusion  of  evidence  or  the  giving  or  refus- 
ing instructions  to  the  jury.  Four  grounds  of  reversal  are 
urged,  and  will  be  considered  in  their  natural  order. 

First — The  petition  was  fatally  defective  because  it  does 
not  allege  that  compensation  for  the  property  sought  to  be 
taken  or  damaged  could  not  be  agreed  upon  by  the  parties. 
This  point  is  based  upon  the  erroneous  assumption  that  in 
this  proceeding  the  petition  must  conform  to  the  requirements 
of  section  2  of  the  Eminent  Domain  act,  and  that  under  that 
section  averment  of  failure  to  agree,  etc.,  is  necessary,  in 
every  case  of  condemnation,  to  give  jurisdiction.  This  peti- 
tion is  filed  under  article  9  of  the  Cities  and  Villages  act,  and 
the  proceeding  is  specifically  prescribed  by  the  fourth  and 
subsequent  sections  of  the  article.  (1  Starr  &  Curtis,  488.) 
Section  6  provides  what  the  "petition  shall  contain,*'  and  it 
requires  no  allegation  of  failure  to  agree  as  to  compensation. 
Neither  does  section  2  of  the  chapter  on  eminent  domain.. 


Digitized  by 


Google 


CAHiLii  V.  Village  of  Norwood  Pabk.  159 

Opinion  of  the  Court. 


Under  the  last  named  section  the  petition  must  set  forth,  "by 
reference,  his  or  their  authority  in  the  premises,  the  purpose 
for  which  said  property  is  sought  to  be  taken  or  damaged,  a 
description  of  the  property,  the  names  of  all  persons  interested 
therein  as  owners  or  otherwise,  as  appearing  of- record,  if 
known,  or  if  not  known,  stating  that  fact,  and  praying  such 
judge  to  cause  the  compensation  to  be  paid  to  the  owner  to 
be  assessed."  The  preceding  language  of  the  section,  to  the 
effect  that  it  "shall  be  lawful"  to  file  the  petition  when  the 
compensation  can  not  be  agreed  upon,  is  not  to  be  construed 
as  requiring  the  failure  to  agree  to  be  set  up  in  the  petition  in 
every  condemnation  proceeding  in  order  to  give  the  court 
jurisdiction  of  the  case.  In  proceedings  by  railroad  com- 
panies to  condemn  private  property  for  right  of  way  such  an 
averment  is  necessary,  not  because  of  the  requirements  of  this 
section,  but  because  in  suc]i  cases  the  right  to  acquire  title  to 
real  estate  under  the  law  of  eminent  domain  is,  by  section  18, 
chapter  114,  (Starr  &  Curtis,  1912,)  conditional  upon  the  cor- 
poration being  unable  to  agree  with  the  owner  for  the  purchase 
of  the  same.  {Reed  v.  Ohio  and  Mississippi  Railway  Co.  126  111, 
48 ;  Lieberman  v.  Chicago  and  South  Side  Rapid  Transit  Rail- 
road Co.  141  id.  140.)  In  other  words,  there  "the  right  to  take 
or  damage  property  for  public  use,"  under  the  eminent  domain 
laws  of  the  State,  depends  upon  the  inability  to  agree  with 
the  owner  for  its  purchase,  whereas  by  section  2,  supra,  the 
right  to  take,  etc.,  existing,  it  becomes  lawful  to  file  the  peti- 
tion whenever  the  compensation,  etc.,  cannot  be  agreed  upon. 
In  the  latter  case  the  fact  that  the  parties  could  not  agree  may 
be  brought  to  the  attention  of  the  court  in  any  manner  which 
will  satisfy  it  of  the  fact,  jeind  when  the  petition  contains  all 
the  averments  required  by  the  statute,  it  must,  in  the  absence 
of  any  showing  to  the  contrary,  be  presumed  that  it  was  law- 
fully filed.  The  petition  in  this  case  contained  all  that  is 
required  by  section  5,  article  9,  supra,  and  is  not,  therefore, 
subject  to  the  objection  urged  against  it. 
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Second — It  is  objected  that  the  jury  was  not  sworn  accord- 
ing to  the  form  given  in  section  8  of  the  Eminent  Domain  act. 
The  record  recites  that  the  jury  was  sworn  to  ascertain  and 
report  the  just  compensation,  etc.,  according  to  the  facts  in 
the  case  as  tbey  should  be  made  to  appear  from  the  evidence 
adduced,  "the  argument  of  counsel  and  the  instructions  from 
the  court."  Of  course,  that  part  of  the  oath  referring  to  the 
argument  and  instructions  was  improper.  In  other  respects 
it  was  substantially  in  the  required  form.  There  are  two  rea- 
sons why  this  irregularity  should  not  work  a  reversal :  First, 
no  objection  to  it  was  urged  in  the  court  below;  (Rockford, 
Rock  Island  and  St.  Louis  Railroad  Go,  v.  McKinley,  64  111. 
339 ;)  and  second,  there  is  nothing  in  the  record  to  show  that 
the  case  was  argued  by  counsel  or  that  the  court  instructed 
the  jury.  The  compensation  and  damages  must  therefore 
have  been  fixed  upon  the  evidence  alone. 

Third; — It  is  contended  that  the  village  failed  to  show  a 
right  to  condemn  because  it  did  not  offer  in  evidence  the 
ordinance  under  which  the  proceeding  was  had.  The  jury 
was  sworn  to  ascertain  and  report  the  just  compensation  to 
appellant  for  the  property  sought  to  be  taken  or  damaged.  It 
had  nothing  to  do  with  the  ordinance.  (Lieherman  v.  Chicago 
and  South  Side  Rapid  Transit  Railroad  Co,  supra,)  The  peti- 
tion set  out  the  ordinance.  Its  sufficiency  to  authorize  the 
condemnation  proceeding  was  for  the  court.  All  objections 
to  its  sufficiency  must  have  been  urged  before  it.  Ward  v. 
Minnesota  and  Northwestern  Railroad  Co.  119  111.  287;  Lieber* 
man  v.  Chicago  and  South  Side  Rapid  Transit  Railroad  Co. 
supra. 

Fourth — The  verdict  of  the  jury  as  to  compensation  and 
damages  is  contrary  to  the  evidence.  A  number  of  witnesses 
called  by  the  petitioner  testified  that  they  knew  the  property, 
its  location  and  value,  and  estimated  it  to  be  worth  from  $900 
to  $1500  per  acre.  They  regarded  it  as  acre  property.  It  is 
not  denied  that  upon  their  evidence  the  verdict  of  the  jury  was 
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fair  to  appellant,  but  it  is  contended  that,  inasmuch  as  his 
witnesses  testified  that  the  blocks,  if  platted  into  lots,  with 
streets  and  alleys,  would  be  worth  $20  per  front  foot,  and  the 
Tillage  offered  no  evidence  as  to  the  value  if  so  platted,  the 
jury  was  bound  to  fix  the  just  compensation  and  damages  upon 
the  evidence  of  appellant's  witnesses  alone.  It  is  undoubtedly 
the  well  settled  law  of  this  State  that  the  owner  of  property 
sought  to  be  condemned  for  public  use  is  entitled,  by  way  of 
compensation,  to  tbe  highest  market  value  of  the  same  for 
any  purpose  to  which  it  is  adapted  or  may  be  used.  [Haslam 
V.  Galena  and  Southwestern  Railroad  Co,  64  111.  353 ;  Comrnis' 
sioners  v.  Dunlevy,  91  id.  41 ;  Cemetery  Ass.  v.  Minnesota  and 
Northwestern  Railroad  Co.  121  id.  199  ;  Reed  v.  Ohio  and  MiS' 
sissippi  Railway  Co.  126  id.  48.)  Also,  that  if  the  land  is  de-^ 
voted  by  the  owner  to  a  particular  use,  and  for  that  use  has  a 
special  value,  he  is  entitled  to  receive  what  it  is  worth  for  that 
purpose.  (Dupuis  v.  Chicago  and  Northwestern  Railway  Co. 
115  111.  97;  Johnson  v.  Freeport  and  Mississippi  Railway  Co. 
Ill  id.  413.)  The  property  in  question  could  not  be  valued, 
under  the  latter  rule,  as  platted  into  lots,  for  the  reason  that 
there  is  no  legal  evidence  in  the  record  proving  that  it  was  so 
used.  No  plat  of  it  was  offered  in  evidence,  nor  did  any  one 
testify  that  a  plat  of  it  had  been  made.  The  defendant  stated,. 
*'I  platted  it  in  1887,"  but  in  what  manner  he  did  not  pretend 
to  say.  All  that  his  witnesses  testified  to  as  to  the  value,  if 
platted,  was,  that  if  subdivided  in  a  manner  described  by  them 
it  would  be  worth  $20  per  foot.  Under  the  first  rule  above 
stated  it  was  competent  for  appellant  to  prove  that  the  prop- 
erty was  susceptible  of  being  platted,  and  show  its  value  for 
that  purpose,  and  it  was  the  duty  of  the  jury  to  consider  that 
evidence  in  connection  with  all  the  other  evidence  in  the  case, 
but  it  was  not  bound  to  base  its  estimate  of  just  compensa- 
tion and  damages  upon  that  evidence  alone.  Conceding  that 
the  witnesses  of  the  respective  parties  were  equally  well  ac- 
quainted with  the  location  and  character  of  the  property,  (and 
ll__149  III. 
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certainly  appellant  can  claim  no  morej  whether  they  esti- 
mated it  as  acre  property,  or  by  the  front  foot,  if  subdivided, 
could  make  no  difference  as  to  the  weight  to  be  given  to  their 
evidence.  The  witnesses  who  speak  of  it  as  acre  property, 
and  fix  its  value  as  such,  do  not  say  that  it  is  not  susceptible 
of  subdivision,  or  that  its  value  is  not  affected,  in  their  opin- 
ions, by  the  consideration  that  it  is  so  susceptible.  We  are 
unable  to  see  why  the  jury  should  have  been  required  to  wholly 
ignore  their  testimony.  It  also  seems  clear  that  no  intelligent 
verdict  could  have  been  made  and  sustained  upon  the  evidence 
of  appellant's  witnesses  alone.  What  the  just  compensation 
would  have  been,  estimating  it  upon  the  theory  of  a  subdivi- 
sion, alone,  it  is  impossible  to  tell.  How  many  front  feet  would 
Jiave  been  produced  by  a  subdivision  in  no  way  appears.  If, 
as  a  matter  of  fact,  the  property  had  been  laid  off  into  lots, 
streets  and  alleys,  and  appellant  was  so  using  it,  and  desired 
to  have  it  estimated  in  that  way,  he  should  have  offered  some 
evidence  as  to  the  manner  in  which  it  was  platted,  and  then 
shown  its  value,  estimated  in  that  manner.  Until  he  had 
done  so  the  jury  could  make  no  estimate  of  the  compensation 
or  damages  by  the  front  foot.  There  is  nothing  whatever  in 
the  record,  as  now  presented,  from  which  we  can  say  that  just 
compensation  and  adequate  damages  have  not  been  fixed  and 
reported  by  the  jury. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed.* 


•Miohakl  J.  CAmiiii  V.  VhiLage  or  Norwood  Park. 

Per  Curiam  :  The  same  questions  are  involved  in  this  case  as  In  thai 
of  Michael  J.  Cahill  y.  Village  of  Norwood  Park,  taken  at  the  March 
terra,  1893,  of  this  court,  and  in  which  an  opinion  was  filed  on  October 
26, 1893,  at  Ottawa,  Illinois,  and  what  is  said  in  that  opinion  applies  to 
all  the  questions  in  this  case,  and  for  the  reasons  therein  stated  the 
Judgment  in  this  case  is  affirmed. 

Judgment  affirmed. 
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Lewis  E.  Inqalls 

149       163 
V.  194     »l5o| 

Nathaniel  Eowell  et  al. 

Filed  at  Ottawa  January  16, 1894. 

1.  SaIiB  at  atjctiok — set  aside  for  prevention  of  competition  by  pur^ 
chaser.  Where  a  person  desirous  of  purchasing  property  at  auction, 
prevents  others,  by  improper  conduct,  from  bidding  against  him,  and 
thus  succeeds  in  purchasing  the  property  at  less  than  its  fair  market 
value,  the  sale  will  be  set  aside.  So,  agreements  not  to  bid  at  a  public 
auction  are  in  general  void,  as  against  public  policy,  and  as  tending  to 
fraud,  and  such  agreements,  at  least  when  brought  about  or  partici- 
pated in  by  the  purchaser,  will  vitiate  the  sale. 

2.  JudiotaIj  saijE — prevention  of  competition  vitiates  sale.  The  great- 
est fairness  is  required  of  those  intrusted  by  law  to  conduct  judicial 
sales  and  of  those  who  purchase  at  such  sales,  and  any  contract,  agree- 
ment or  arrangement  entered  into  on  the  part  of  the  bidders,  calculated 
to  stifle  competition  at  the  sale,  is  contrary  to  public  policy,  a  fraud 
upon  the  law,  and  will  vitiate  the  sale. 

3.  At  an  administrator's  sale  of  land  to  pay  debts,  and  during  the 
bidding,  two  of  the  bidders,  A  and  B,  agreed  that  if  either  became  the 
purchaser  the  other  should  have  the  option  to  take  the  land  on  paying 
the  purchaser  $200,  so  that  they  ceased  to  be  competing  bidders,  and 
A  induced  another  person  to  refrain  from  further  bidding  by  an  agree- 
ment to  oonvey  a  part  of  the  premises  to  him  at  the  same  price  the 
whole  land  sold  for,  and  induced  others  not  to  bid  against  him,  and  it 
appeared  that  the  land  sold  for  less  than  its  fair  market  value,  and  A 
and  B  became  the  purchasers,  but  had  the  deed  made  to  A  on  pay* 
inent  of  $200  by  the  latter:  Held,  that  the  fraud  in  the  prevention  of 
competition  at  the  sale  vitiated  the  deed  made  to  A. 

4.  Such  a  case  is  distinguishable  from  one  where  several  persons 
desiring  to  obtain  distinct  portions  of  a  tract  about  to  be  sold  at  auction, 
agree  that  one  of  their  number  shall  bid  for  the  benefit  of  all,  and  in 
case  he  succeeds  in  making  the  purchase  shall  divide  the  land  accord- 
ing to  their  agreement,  and  also  from  a  case  where  one  is  deputed  to 
bid  as  the  agent  of  another,  with  specific  directions  as  to  how,  and  how 
much,  he  shall  bid.  Such  arrangements,  entered  into  before  the  sale, 
are  held  to  promote  rather  than  to  stifle  competition. 

5.  Laches — in  bringing  suit  to  set  aside  sale  for  fraud.  Heirs  of  a 
deceased  person  seeking  to  set  aside  an  administrator's  sale  on  account 
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of  the  fraudulent  practices  of  the  purchaser  in  preventing  competition 
at  the  sale,  must  act  with  promptness  to  have  the  same  set  aside  after 
discovery  of  the  fraud,  and  if  they  are  guilty  of  improper  delay  in  the 
assertion  of  their  rights,  courts  of  equity  will  not  relieve  them. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Chables  Blanchard,  Judge,  presiding. 

Messrs.  Garnsey  &  Knox,  for  the  appellant. 

Mr.  Egbert  Phelps,  for  the  appellees. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Nathaniel  Rowell, 
Jacob  H.  Bo  well,  Annie  E.  Bowell,  Laura  E.  Bowell  and  Sarah 
Genevieve  Bowell,  the  children  and  heirs  at  law  of  Hopkins 
Bowell,  deceased,  to  set  aside  and  annul  an  administrator's 
sale  of  certain  lands  belonging  to  the  estate  of  the  decedent, 
made  for  the  purpose  of  paying  debts.  It  appears  that  Hop- 
kins Bowell  died  intestate  October  1,  1880,  being  the  owner, 
at  the  time  of  his  death,  of  two  tracts  of  land  lying  near  the 
city  of  Joliet,  on-e  containing  about  154  acres,  and  subject  to 
a  mortgage  of  $4000  and  interest,  and  the  other  containing 
80  acres,  and  subject  to  a  mortgage  of  $2000  and  interest. 
An  administrator  having  been  appointed,  claims  against  the 
estate  largely  exceeding  the  amount  of  the  personal  assets 
were  presented  and  allowed.  For  the  purpose  of  raising  money 
to  pay  the  deficiency,  the  administrator,  on  August  27,  1881, 
filed  his  petition  for  leave  to  sell  the  two  tracts  of  land  above 
mentioned,  and  on  the  17th  day  of  October  following,  a  de- 
cree was  entered  ordering  the  administrator  to  sell  the  lands 
at  public  vendue,  subject  to  the  mortgages  and  to  the  widow's 
dower,  for  the  purpose  of  paying  debts.  In  pursuance  of  this 
decree,  the  administrator,  on  November  19,  1881,  sold  both 
tracts  at  public  vendue,  the  154  acre  tract  being  struck  off 
and  sold  to  H.  K.  Stevens  for  $5023.70,  and  the  conveyance 
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being  made  at  his  request  to  the  defendant  Ingalls,  and  the  80 
acre  tract  being  struck  off  and  sold  to  the  widow  of  the  intes- 
tate for  $7247.61,  the  entire  amount  thus  realized  from  the 
sale  being  $12,271.31.  The  sales  being  reported  to  the  court 
were  duly  approved,  and  conveyances  were  made  to  the  pur- 
chasers in  accordance  therewith.  The  amount  thus  realized 
being  applied  to  the  satisfaction  of  the  claims  allowed,  still 
left  a  deficiency  of  $3705.69,  which,  so  far  as  appears,  still 
remains  unpaid. 

The  sale  of  the  154  acre  tract  is  attacked  by  the  bill  on  the 
ground  of  improper  influences  used  by  Ingalls  upon  those 
present  at  the  sale  and  intending  to  become  bidders,  for  the 
purpose  of  preventing  competition  at  the  sale  and  to  prevent 
a  fair  sale,  and  to  enable  himself  to  purchase  the  property  for 
less  than  its  real  value,  and  thereby  defraud  the  complainants 
of  their  just  rights.  As,  alleged  by  the  bill,  those  influences 
consisted  of  promises  to  some  of  the  intending  bidders  to  pay 
them,  and  afterwards  actually  paying  them  certain  sums  of 
money,  to  induce  them  to  absent  themselves  from  the  sale,  or 
I  not  to  bid  thereat,  or  to  refrain  from  bidding  above  a  certain 

i  figure,  or  so  high  as  to  become  actual  competitors*  to  him ; 

I  that  .to  other  proposed  bidders,  he  promised  to  sell  such  por- 

tions of  the  property  as  they  might  desire,  or  certain  particu- 
I  lar  portions  which  they  then  desired  and  intended  to  purchase, 

I  in  the  event  of  his  becoming  the  purchaser,  at  the  same  price 

\  at  which  he  should  bid  off  the  same,  on  condition  that  they 

!  should  not  bid  at  the  sale ;    that  some  of  the  bidders  were 

!  thereby  actually  induced  to  and  did  absent  themselves  from 

the  sale,  and  to  refuse  to  become  bidders,  while  others  bid 
insignificant  sums,  and  so  talked  and  conducted  themselves 
at  the  sale  and  in  the  hearing  of  those  present,  as  to  cheapen 
the  lands  in  the  opinion  of  the  by-standers,  and  prevent  any 
reasonable  or  fair  bids  thereon  as  against  him,  and  that  he 
was  thereby  enabled  to  and  did  purchase  the  land  at  less  than 
its  actual  value,  and  less  than  it  would  have  brought  if  the 
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sale  had  been  unhampered  and  free  from  his  fraudulent  machi- 
nations and  manipulations. 

It  appeared  that  ten  and  seventy-four  hundredths  acres  of 
the  land,  being  that  portion  of  the  tract  lying  north  of  the 
right  of  way  of  the  Michigan  Central  Eailroad  Company,  had 
been  sold  by  Ingalls  at  the  same  price  at  which  he  purchased 
it,  and  had  passed  into  the  hands  of  an  innocent  purchaser, 
and  the  bill  was  therefore  so  amended  as  not  to  seek  to  have 
the  sale  set  aside  as  to  that  portion  of  the  tract.  The  defend- 
ant answered  denying  the  equities  of  the  bill,  and  a  replication 
being  filed,  the  cause  was  hisard  on  pleadings  and  proofs,  and  ' 
upon  such  hearing,  it  was  found  that  the  material  allegations 
of  the  bill  were  fully  proven,  and  a  decree  was  entered  declar- 
ing the  administrator's  sale  to  Ingalls,  except  as  to  the  portion 
north  of  the  railroad,  to  be  null  and  void  and  cancelling  the 
same,  and  the  cause  was  referred  to  the  master  to  state  the 
account  between  the  complainants  and  defendant,  the  master 
being  directed,  in  stating  the  account,  to  credit  Ingalls  with 
the  amount  of  his  bid,  and  all  moneys  paid  by  him  for  taxes, 
necessary  repairs,  and  incumbrances  on  the  land,  and  other 
reasonable  and  proper  expenses  on  account  thereof,  and  in- 
terest on  the  sums  paid  at  the  rate  of  six  per  cent  per  annum, 
and  charge  him  with  all  moneys  received  from  the  sale  of  any 
portion  of  the  land,  and  for  the  rents,  issues  and  profits  of 
the  land,  including  profits  derived  from  taking  or  selling  ma- 
terial or  products  therefrom.  From  this  decree,  Ingalls  has 
appealed  to  this  court. 

The  questions  presented  by  the  appeal  are  primarily  and 
chiefly  questions  of  fact.  H.  S.  Carpenter,  who  was  a  mem- 
ber of  the  Joliet  Elevator  Company,  testifies  that  he  went  to 
the  sale  to  bid  on  the  property,  because  there  was  a  piece  of 
it  lying  north  of  the  Michigan  Central  Eailroad,  close  to  the 
elevator  property,  which  the  Elevator  Company  desired  to 
obtain ;  that  his  orders  were  to  buy  the  land  north  of  the  rail- 
road if  he  had  to  pay  $200  or  $300  an  acre  for*  it,  and  that 
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he  went  to  the  sale  for  the  purpose  of  getting  it  if  possible ; 
that  he  went  there  to  bid  on  the  whole  property ;  that  aloiig 
between  twelve  and  one  o'clock,  Ingalls  came  to  witness,  the 
property  then  standing  on  witness'  bid,  and  said  to  witness : 
**Do  you  care  anything  about  it  if  you  get  what  is  north  of 
the  railroad  ?"  to  which  witness  replied  that  he  was  not  very 
particular  about  it.  "Well,"  said  Ingalls,  "if  I  get  this  prop- 
erty, you  may  have  what  there  is  north  of  the  railroad  for  just 
what  I  pay  for  the  whole  farm."  Witness  then  concluded  that 
it  was  safe  to  risk  getting  the  land  north  of  the  railroad  on 
Ingalls'  promise,  and  went  off  about  hiB  business,  and  subse- 
quently got  the  land  from  Ingalls,  by  paying  him  for  it  at  the 
same  rate  per  acre  which  he  had  to  pay  for  the  whole  tract. 

Ingalls'  account  of  the  matter  is  somewhat  different.  He 
testifies  that  in  the  morning,  Woodruff,  the  president  of  the 
Elevator  Company,  came  to  him  and  wanted  to  know  if  he, 
the  witness,  wanted  the  part  of  the  land  north  of  the  railroad ; 
that  witness  told  him  that  he  oared  nothing  in  particular 
about  it;  that  Woodruff  wanted  to  know  if  witness  would  let 
him  have  it  if  he  got  the  whole  farm ;  that  witness  told  him 
he  would,  and  afterwards  Carpenter  and  Woodruff  came  back 
and  wanted  to  know  at  what  price,  and  witness  told  them  that 
they  might  have  it  at  the  same  price  he  paid  for  the  whole ; 
that  Carpenter  was  present  at  the  sale  and  was  a  bidder.  He 
fails  to  state,  however,  whether  this  arrangement  between  him 
and  Carpenter  and  Woodruff  was  made  before  or  during  the 
sale,  or  whether  Carpenter  continued  to  bid  after  it  was  made. 

But  it  is  sufl&cient  to  say,  in  relation  to  whatever  discrep- 
ancy there  may  be  in  the  evidence  on  this  point,  that  the  wit- 
nesses were  examined  in  open  court,  thus  giving  the  judge  of 
the  court  below  an  opportunity  to  see  them  and  hear  them 
testify.  His  means  of  judging  of  their  relative  fairness  and 
credibility  were  therefore  so  far  superior  to  ours,  that  we  would 
not  be  justified  in  disturbing  the  findings  of  the  court  below  as 
to  the  facts,  unless  satisfied  that  they  are  clearly  against  the 
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preponderance  of  the  evidence.  Here  there  is  nothing  upon 
which  we  could  base  such  conclusion,  and  we  must  therefore 
accept  as  conclusive  the  finding  of  the  court  below  that  the 
account  of  the  transaction  given  by  Carpenter  is  the  true  one. 

Again,  James  E.  Ashley  testifies  that  he  was  at  the  sale  and 
was  bidding  on  the  property ;  that  Ingalls  came  to  him  and 
asked  him  whether  he  wanted  the  farm,  to  which  the  witness 
replied,  in  substance,  that  he  would  not  be  bidding  on  it 
unless  he  wanted  it  or  expected  to  take  it  if  he  got  it ;  that 
Ingalls  replied:  "I  think  the  farm  is  run  up  all  it  is  worth, 
and  if  you  don't  particularly  want  it,  I  should  like  it  very 
well  myself;  perhaps  I  can  do  you  a  favor  some  time."  The 
witness  soon  after  left  the  sale,  and  was  not  present  when  the 
land  was  struck  off. 

The  evidence  also  tends  to  show  that  H.  K.  Stevens  was 
present  at  the  sale  and  a  bidder  for  the  farm ;  that  while  the 
sale  was  in  progress,  Ingalls  entered  into  an  agreement  with 
Stevens,  that  whichever  of  the  two  had  the  farm  struck  off  to 
him,  the  other  should  have  an  option  to  take  it  off  his  hands, 
by  paying  him  a  bonus  of  $200;  that  the  land  was  finally 
struclc  off  to  Stevens,  and  that,  in  pursuance  of  the  agreement, 
Ingalls  paid  Stevens  $200,  and  by  direction  of  Stevens,  the 
conveyance  was  made  by  the  administrator  to  Ingalls.  That 
such  an  agreement  was  entered  into  during  the  sale  and  af- 
terwards carried  out  is  not  denied,  the  only  controversy  being, 
as  to  whether  it  was  first  proposed  by  Ingalls  or  Stevens. 
Ingalls  testifies  in  relation  to  it  that  during  the  day,  Stevens 
came  to  him  and  said :  "If  you  get  that  (the  land  in  question), 
will  you  give  me  an  option  to  take  it  at  $200?"  that  witness 
replied :  "Yes,  I  will,  if  you  will  give  me  an  option  for  the 
same." 

There  is  some  controversy  as  to  whether  the  price  at  which 
the  land  in  question  was  bid  off  was  less  than  its  fair  market 
value,  but  after  a  careful  examination  of  the  evidence,  we  are 
of  the  opinion  that  the  court  below  was  justified  in  finding,  as 
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it  did,  that  Ingalls  in  fact  purchased  the  land  at  less  than  its 
fair  market  value,  and  at  less  than  it  would  have  brought  if 
fair  competition  had  not  been  prevented. 

It  is  a  well  recognized  rule,  that  where  a  person,  desirous 
of  purchasing  property  at  auction,  prevents  others,  by  his 
improper  conduct,  from  bidding  against  him,  and  thus  suc- 
ceeds in  purchasing  the*  property  at  less  than  its  fair  market 
value,  the  sale  will  be  set  aside.  So,  agreements  not  to  bid 
at  a  public  auction  are  in  general  void,  as  against  public 
policy,  and  tending  to  fraud,  and  such  agreements,  at  least 
when  brought  about  or  participated  in  by  the  purchaser,  will 
vitiate  the  saje.  See  Am.  &  Eng.  Encyc.  of  Law,  997,  and 
authorities  cited.  As  said  in  Wilson  v.  Kellogg,  77  111.  47: 
"The  law  naay  be  regarded  as  well  settled,  that  the  greatest 
fairness  is  required  of  those  intrusted  by  law  to  conduct  judi- 
cial sales,  and  of  those  who  purchase  at  such  sales ;  and  any 
agreement,  contract  or  arrangement  entered  into,  on  the  part 
of  the  bidders,  calculated  to  stifle  competition  at  the  sale,  is 
contrary  to  public  policy,  a  fraud  upon  the  law,  and  would 
vitiate  the  sale."     See  also,  Lloyd  v.  Malone,  23  111.  43. 

It  requires  no  argument  to  show  that  the  conduct  of  Ingalls, 
as  disclosed  by  the  evidence,  had  a  direct  tendency  to  stifle 
and  prevent  competition  at  the  sale,  and  we  think  it  a  fair 
inference  from  all  the  evidence  that  it  did  in  fact  have  that 
effect.  It  should  be  noticed  that  the  influences  used  by  him 
were  all  brought  to  bear  while  the  sale  was  in  progress,  and 
upon  persons  who  were  present  as  bidders  and  were  actually 
bidding.  The  case  is  clearly  distinguishable  from  those  where 
several  persons  desiring  to  obtain  distinct  portions  of  a  tract 
of  land  about  to  be  sold  at  auction,  agree  that  one  of  their 
number  shall  bid  for  the  benefit  of  all,  and  in  case  he  succeeds 
in  making  the  purchase,  shall  divide  the  land  according  to 
their  agreement.  It  is  also  distinguishable  from  those  cases 
where  one  is  deputed  to  bid  as  the  agent  of  another,  with 
specific  directions  as  to  how  and  how  much  he  shall  bid. 
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Arrangements  of  this  kind,  entered  into  before  the  sale,  are 
held  to  promote  rather  than  stifle  competition.  Such  however 
was  not  the  case  here.  Carpenter  was  in  attendance  at  the 
sale  as  a  bidder,  representing  a  competing  purchaser,  and  he 
was  prepared  to  and  intended  to  bid  a  sum  considerably  larger 
than  that  bid  by  Ingalls  or  Stevens.  His  instructions  were 
to  secure  the  tract  lying  north  of  the  railroad,  even  if  it  cost 
$200  or  $300  per  acre,  and  as  that  was  not  offered  for  sale 
separately,  the  only  way  open  for  him  to  secure  that  tract 
was  by  purchasing  the  entire  farm.  He  testifies  that  he  re- 
garded the  residue  of  the  farm  worth  from  $65  to  $70  per 
acre  for  speculation,  the  price  at  which  the  whole  farm  was 
sold  being  a  little  less  than  $62  per  acre.  Under  the  circum- 
stances, it  can  not  be  doubted  that  Carpenter  was  prepared  to 
and  would  have  bid  for  the  entire  tract  a  sum  considerably  in 
excess  of  that  at  which  it  was  struck  off  rather  than  fail  to 
secure  the  tract  north  of  the  railroa,d.  He  doubtless  satisfied 
himself  that  his  chances  of  securing  the  desired  tract  by  means 
of  his  arrangement  with  Ingalls  were  quite  as  good  as  by  con- 
tinuing to  bid  further,  and  he  immediately  dropped  out  of  the 
list  of  competitors. 

.  Much  the  same  may  be  said  of  Ingalls'  influence  over  Ash- 
ley. He  was  a  bidder,  and  so  far  as  the  record  furnishes  us 
with  any  satisfactory  information,  was  bidding  in  good  faith, 
and  with  the  expectation  of  taking  and  paying  for  the  land, 
in  case  it  should  be  struck  off  to  him.  The  evidence  does  not 
show  how  much  he  intended  to  bid,  nor  is  there  anything 
tending  to  show  that  he  had  reached  his  ultimate  bid,  or  that 
his  competition  was  at  an  end.  Under  these  circumstances, 
he  was  approached  by  Ingalls,  who  expressed  the  opinion  that 
the  land  had  already  been  run  up  as  far  as  its  value  would 
warrant,  and  after  saying  that  he  would  be  glad  to  purchase 
it,  intimated  to  Ashley  that  if  he  would  cease  to  bid,  he, 
Ingalls,  would  be  willing  to  reciprocate  by  doing  him  some 
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favor  in  the  future.  By  this  means,  Ashley  was  induced  to 
quit  bidding  and  leave  the  sale  before  the  land  was  struck  off. 

The  arrangement  between  Ingalls  and  Stevens  involves 
somewhat  different  principles,  but  leads  to  the  same  result. 
They  were  both  bidders,  and  were  bidding  in  competition,  and 
so  continued  until  the  bidding  had  proceeded  to  a  considerable 
length.  The  practical  result  of  the  agreement  between  tliem 
V7as,  that  each  ceased  to  be  a  competitor  of  the  other.  Under 
tUat  agreement,  if  either  desired  to  secure  the  land  for  him- 
self, his  only  sure  way  was  not  to  bid  against  the  other,  but 
to  let  it  be  struck  off  to  him,  and  then  exercise  his  option  of 
paying  $200  and  taking  the  property  off  his  hands.  As 
against  all  other  bidders,  the  two,  from  that  time  forth,  stood 
fis  one  bidder,  the  competition  of  the  other  being  wholly  with- 
drawn. It  is  manifest  that  such  an  arrangement  had  a  direct 
tendency  to  stifle  competition,  and  that  such  was  both  its 
intention  and  effect  there  can  be  no  doubt. 

We  have  carefully  considered  the  various  decisions  cited  on 
behalf  of  the  appellant,  but  fail  to  And  in  them  any  rule  not 
in  harmony  with  that  already  stated.  We  are  clearly  of  the 
opinion  that  the  facts  appearing  from  the  evidence  and  found 
by  the  decree,  are  amply  sufficient  to  warrant  the  court  in  set- 
ting aside  and  vacating  the  sale  and  deed  to  Ingalls,  unless 
the  complainants  have  lost  their  right  to  have  them  vacated 
by  their  laches. 

It  is  doubtless  the  rule  that  parties  seeking  to  avoid  a  sale 
of  property  on  account  of  fraudulent  practices  of  the  pur- 
chaser, must  act  with  promptness  after  discovering  the  fraud, 
and  if  they  are  guilty  of  improper  delay  in  the  assertion  of 
their  rights,  courts  of  equity  will  not  relieve  them.  In  this 
case,  the  sale  was  made  November  19,  1881,  and  the  bill  to 
set  it  aside  was  not  filed  until  June  8, 1887.  The  bill  alleges, 
by  way  of  meeting  the  defense  of  laches,  that  the  complain- 
ants were  not  aware  of  the  fraudulent  conduct  of  Ingalls  at 
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the  time,  and  did  not  become  aware  of  it  until  about  the  1st 
day  of  June,  1887,  and  that  Sarah  Genevieve  Eowell,  one  of 
the  complainants  at  the  time  of  the  sale,  and  for  several  years 
thereafter,  was  a  minor  of  tender  age. 
■  It  appears  from  the  evidence  that  Nathaniel  Rowell,  at  the 
time  of  the  sale,  was  living  in  the*  city  of  Washington,  and 
that  he  continued  to  live  there  until  the  year  1885  or  1886/ 
when  he  returned  to  Joliet  and  thereafter  had  partial  charge 
of  the  property  for  his  sisters  and  mother.  James  H.  Rowell 
seems  to  have  been  living  in  Minnesota,  and  not  to  have 
moved  back  to  Illinois  until  after  the  bill  was  filed.  Of  the 
three  sisters,  two  were  invalids,  and  the  third  was,  until  a 
year  or  two  before  the  filing  of  the  bill,  a  minor,  and  the  three 
were  living  with  their  mother  in  this  State.  Nathaniel  Eowell 
testifies  that  the  first  information  that  came  to  any  of  the 
complainants  that  there  had  been  anything  wrong  at  the 
administrator's  sale,  was  communicated  to  the  witness  by  a 
third  person  named,  about  one  week  before  the  bill  was  filed, 
and  that  he  then  ordered  it  filed;  that  neither  he  nor  his 
family  had  any  knowledge  before  that  time  of  the  transactions 
set  forth  in  the  bill.  As  no  evidence  was  offered  tending 
aflBrmatively  to  charge  any  of  the  complainants  with  notice 
of  the  alleged  fraudulent  acts  of  Ingalls  at  the  sale  prior  to 
the  date  fixed  by  this  witness,  we  think  his  testimony,  taken 
in  connection  with  circumstances  of  the  case  as  shown,  is 
sufl&cient  to  prove,  prima  facie,  that  none  ot  the  complainants 
had  notice  of  the  alleged  frauds  until  a  few  days  prior  to  the 
filing  of  the  bill,  and  this  being  so,  the  complainants  can  not 
be  said  to  have  been  guilty  of  laches. 

We  are  of  the  opinion  that  the  decree  is  supported  by  th^ 
evidence,  and  it  will  accordingly  be  afl&rmed. 

Decree  affirmed. 
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64«  667. 
i49~l73. 

The  Atchison,  Topeka  and  Santa  Fb  Rajilroad  Company  SS  4461 

1149     173 
V,  I  e9a  8g3| 

Lester  T.  Elder. 
Filed  at  Ottawa  January  16, 1894. 

1.  NeoIiIOENOE— o/  railroads — reckless  rate  of  speed  of  train.  If  a 
passenger  on  a  railway  train  is  injured  in  person  by  the  company  run- 
ning the  train  at  a  dangerous  rate  of  speed,  whereby  the  train  strikes 
a  cow  on  the  track  and  is  thrown  off  the  track,  the  passenger  will  be 
entitled  to  recover  damages  for  his  injuries. 

2.  Samb— failure  of  railroad  company  to  fence  its  right  of  way.  If  a 
railway  company,  within  six  months  after  the  use  of  its  road,  fails  to 
fence  its  track  and  erect  suitable  cattle-guards  outside  of  the  Limits  of 
a  Tillage  at  or  near  which  an  accident  happens,  and  in  consequence  of 
such  failure  a  cow  and  calf  go  upon  the  track  and  are  struck  by  a  pas- 
senger train,  whereby  a  passenger  on  the  train  is  injured,  the  latter 
will  be  entitled  to  recover  for  the  injury. 

3.  In  an  action  by  a  passenger  against  a  railway  company  to  recover 
for  a  personal  Injury  on  the  ground  of  neglect  to  fence  its  track,  there 
was  evidence  to  show  that  the  railroad  was  not  fenced  for  some  distance 
south  of  a  village,  and  that  there  were  no  cattle-guards  sufficient  to 
keep  cattle  off  the  track.  The  evidence  showed  that  a  cow  and  calf 
went  on  the  track  near  the  depot  at  the  village  and  ran  down  the  track 
to  the  place  where  the  cow  was  struck,  and  the  train  was  thrown  from 
the  track,  and  it  appeared  that  if  the  road  had  been  fenced  and  a  suit- 
able cattle-guard  placed  at  the  south  end  of  the  village  the  cow  could 
not  have  followed  the  track  beyond  the  limits  of  the  village  and  the 
accident  would  not  have  occurred  :  Held,  that  there  was  ample  evidence 
tending  to  diow  negligence  on  the  part  of  the  defendant. 

4.  In  such  case,  it  was  contended  that  the  defendant  was  not  bound 
to  fence  its  track  where  the  cow  entered  upon  the  same.  The  cow  en- 
tered upon  the  defendant's  track  near  the  depot,  within  the  corporate 
limits  of  the  viflage ;  but  at  the  southern  limits  of  the  village  the 
cattle-guard  was  insufficieYit  to  prevent  stock  from  passing  down  the 
track,  and  from  that  point  to  the  place  where  the  accident  occurred  the 
track  was  not  fenced,  so  that  there  was  nothing  preventing  stock  from 
going  upon  the  track  where  the  defendant  was  bound  to  fence,  and  the 
mere  fact  that  the  cow  first  entered  upon  the  track  within  the  corporate 
limits  of  the  village  did  not  relieve  the  defendant  from  the  liability 
arising  from  the  failure  to  fence  the  track. 
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5.  In  the  same  case  the  court  refused  a  proposition  of  law  which 
declared  that  the  mere  failure  of  the  defendant  to  erect  and  maintain 
fences  and  cattle-gtiards  would  not,  of  itself,  make  the  defendant 
liable:  Held,  that  the  proposition  might  have  announced  a  correct 
abstract  proposition,  but  that  there  was  no  error  in  refusing  the  same, 
for  the  reason  that  the  evidence  tended  to  show  that  the  injury  grew  out 
of  the  failure  of  defendant  to  erect  and  maintain  suitable  cattle-guarda 
and  fences  as  required  by  statute. 

6.  And  in  the  same  case  the  court  refused  to  hold  the  proposition  of 
law  that  the  statute  did  not  require  the  defendant  to  have  cattle-guards 
and  fences  upon  and  along  the  portions  of  its  track  within  its  station 
grounds,  where  its  station  buildings  and  other  structures  used  in  the 
loading  and  unloading  of  persons  and  live  stock  were :  Held,  properly 
refused,  as  it  was  immaterial  whether  the  defendant  was  bound  to- 
fence  its  station  grounds  or  not,  the  real  question  being  whether  the 
cow  reached  the  point  where  she  was  struck  by  the  train  through  the 
failure  of  defendant  to  erect  suitable  cattle  guards  and  fences  outside 
of  the  limits  of  the  incorporated  village. 

7.  Judgment — vacating,  at  tphat  term.  During  the  term  at  which  a 
judgment  is  rendered,  the  court  having  control  over  the  record,  for 
good  cause  shown  may  amend  the  judgment  or  set  it  aside.  When  the 
motion  to  vacate  a  judgment  is  entered  during  the  same  term  it  is  ren- 
dered, the  motion  may  be  continued  from  term  to  term,  and  the  judg- 
ment may  be  set  aside  at  a  subsequent  term. 

8.  Same — ground  for  setting  aside.  Where  a  judgment  is  rendered 
by  the  court  in  favor  of  an  infant,  against  a  railway  company,  without 
hearing  any  evidence,  but  by  consent  of  the  child's  father,  and  the 
attorney  appearing  for  the  plaintiff  was  the  defendant's  counsel,  the 
court  will  properly  vacate  the  judgment  and  hear  the  case  on  the- 
merits. 

9.  AppeaIjS— iSfwpremc  Court — reviewing  question  of  fact.  Whether 
the  evidence  in  an  action  against  a  railway  company  for  an  injury 
caused  by  negligence  is  sufQcient  to  authorize  a  recovery,  is  a  question 
of  fact  for  the  consideration  of  the  Appellate  Court ;  but  the  question 
does  not  arise  in  this  court,  as  it  is  not  at  liberty,  under  the  statute,  to- 
review  controverted  questions  of  fact.  It  will  be  sufiQcient  that  there 
is  evidence  tending  to  prove  the  allegation  of  negligence. 

Appeal  from -the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook, 
county ;  the  Hon.  R.  S.  Tuthill,  Judge,  presiding. 


Digitized  by 


Google 


A.,  T.  &  S.  F.  R.  R.  Co.  V.  Elder.  175 

Briefs  of  Counsel. 

Mr.  Edgar  A.  Banoropt,  and  Mr.  Gkorob  R.  Peck,  for  the 
appellant : 

No  cause  of  action  was  shown  by  the  allegations  and  proof. 
Railroad  Co.  v.  Jones,  76  111.  311 ;  McGanahan  v.  Railroad  Co. 
72  id.  667 ;  Railroad  Co.  v.  Blackman,  63  id.  117 ;  Railroad 
Co.  V.  WeUhoener,  72  id.  60;  Railroad  Co.  v.  Jennine,  16  111. 
App.  209;  Railroad  Co.  v,  Morthland,  30  111.  451;  Railroad 
Co.  V.  Hanks,  36  id.  281;  Railroad  Co.  v.  Rice,  71  id.  667; 
Railroad  Co.  v.  Linder,  39  id.  433. 

Appellant  was  not  bound  to  fence  its  track  where  the  stock 
entered.  Railroad  Co.  v.  Brown,  23  111.  94 ;  Railroad  Co.  v- 
Carter,  20  id.  390 ;  Railway  Co.  v.  Sumner,  24  id.  632 ;  Rail- 
way Co.  V.  Lavery,  71  id.  622;  Railway  Co.  v.  Myers,  43  111. 
App.  261 ;  Railroad  Co.  v.  Scott,  34  id.  635 ;  Railroad  Co.  v. 
Hans,  111  HI.  114. 

The  motion  to  vacate  the  judgment  should  have  been  de- 
nied. Starr  &  Curtis'  Stat.  chap.  110,  sec.  39,  par.  40; 
Hearson  v.  Graudine,  87  111.  115 ;  Railroad  Co.  v.  Ross,  88  id. 
179;  Crossman  v.  Wohllehen,  90  id.  537;  Stack  v.  Carey,  32 
ni.  App*  412;  Donnelly  v.  Gregory,  14  id.  601;  Lanyon  v. 
Lemis,  43  id.  654;  Bailey  v.  Taeffe,  29  Cal.  424;  Hill  v. 
Crump,  20  Ind.  291;  Brown  v.  Brown,  37  Minn.  128;  Bank 
T.  Benjamin,  61  Wis.  612. 

Mr.  Cyrus  J.  Wood,  and  Mr.  William  E.  Hughes,  for  the 
appellee : 

As  to  the  power  and  duty  of  the  court  to  vacate  a  judgment, 
see  Frink  v.  King,  3  Scam.  144;  Stahl  v.  Webster,  11  111.  511 } 
Becker  v.  Sauter,  89  rd.  596. 

Such  motion,  if  made  during  the  same  term  and  not  dis- 
posed of,  may  be  allowed  at  a  later  term.  Windett  v.  Hamilton, 
62  111.  180 ;  Hibbard  v.  Mueller,  86  id.  256  ;  Hearson  v.  Grau- 
dine, 87  id.  115. 

The  plaintiff  was  entitled  to  recover  upon  the  proof,  under 
the  first  count  of  the  amended  declaration.      The  evidence 
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showed  the  child  was  a  passenger,  that  it  waiB  injured  in 
transit,  and  that  the  defendant  was  the  carrier.  These  three 
facts  make  a  prima  facie  case  of  liability,  for  which  recovery 
could  be  had  tinder  the  count  charging  general  negligence. 
Railroad  Co.  v.  Yarwood^  15  111.  468. 

The  railroad  company  is  bound  to  fence  its  track  when  the 
building  of  such  fences  is  shown,  by  proof,  to  have  been  nec- 
essary in  order  to  prevent  cattle  getting  upon,  straying  on  or 
walking  on  the  track  at  the  place  of  the  injury  complained  of. 
Carr  v.  Railroad  Co,  60  Barb.  39 ;  Railroad  Co.  v.  CJienywith, 
52'Pa.  St.  382. 

Also,  where  a  passenger,  without  fault  on  his  part,  was  in- 
jured by  reason  of  the  negligence  of  the  railroad  company  to 
fence  its  road,  (at  places  other  than  its  depots,  grades  and 
highways,.)  he  is  entitled  to  recover  damages  thereby  sus- 
tained, without  proof  of  any  other  negligence  on  the  part  of 
the  carrier.     Blair  v.  Railroad  Co.  20  Wis.  254. 

Per  Curiam  :  This  is  an  appeal  from  a  judgment  of  the 
Appellate  Court,  affirming  a  judgment  of  the  circuit  court  of 
Cook  county,  in  favor  of  Lester  T.  Elder,  a  minor,  by  Charles 
Elder,  his  next  friend,  against  the  Atchison,  Topeka  and  Santa 
Fe  Eailroad  Company,  for  $2500.  It  appears  that  Charles 
Elder,  and  Mary,  his  wife,  with  their  small  boy,  about  four 
years  old,  Lester  T.  Elder,  became  passengers  on  appellee's 
road  on  the  28th  day  of  May,  1892,  from  Streator  to  Chicago. 
The  train,  when  about  a  half  or  three-quarters  of  a  mile  south 
of  Lemont,  struck  a  cow  and  calf  on  the  track  and  was  thrown 
from  the  track.  Mary  Elder,  the  mother  of  plaintiflF,  was 
somewhat  injured,  and  upon  her  arrival  in  Chicago  an  agent 
of  the  railroad  company  called  upon  her  and  her  husband  and 
settled  for  the  injuries  she  had  received.  A  short  time  after- 
wards it  was  discovered  that  the  boy  was  ruptured,  and  nego- 
tiations were  then  commenced  between  the  father  of  the  child 
and  the  company,  with  a  view  to  a  settlement  for  the  injury 
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the  ohild  had  received.  The  negotiations  resulted  in  an  agree- 
ment that  $250  should  be  paid  in  settlement  for  the  injury 
received  by  the  child,  but  as  the  plaintiff  was  a  minor  and  not 
capable  of  making  a  settlement,  and  as  the  father  was  without 
authority,  it  was  arranged  that  a  friendly  suit  be  brought  in 
the  name  of  the  minor,  by  his  father,  as  next  friend,  and  a 
judgment  should  be  entered  for  the  amount  agreed  upon.  A 
declaration  was  filled,  the  appearance  of  defendant  entered, 
and  the  parties  appeared  before  the  court,  waived  a  jury,  and 
the  court,  without  hearing  any  evidence,  entered  a  judgment 
in  the  cause  in  favor  of  the  plaintiff  for  $250.  Eleven  days 
after  the  judgment  was  entered,  but  during  the  same  term  of 
court,  the  plaintiff  appeared  in  court  by  attorney,  and  offered 
to  refund  the  $250  which  had  been  paid,  and  entered  a  motion 
to  vacate  the  judgment.  This  motion  was  supported  by  affi- 
davits, and  the  appellant  also  filed  affidavits  in  opposition  to 
the  motion.  Finally  it  was  stipulated  by  the  parties  that  evi- 
dence should  be  heard  on  the  motion  before  Judge  Tuthill, 
and  the  court  should,  when  the  evidence  was  all  in,  pass  upon 
such  motion.  If  denied,  an  order  should  be  entered  overrul- 
ing the  motion  and  confirming  the  judgment  and  satisfaction, 
and  if  granted,  the  court  should  make  a  finding  of  damages, 
jury  being  waived.  Benefit  of  all  objections  and  exceptions  as 
to  motion,  and  the  finding  and  judgment,  if  any,  is  expressly 
reserved,  plaintiff  to  file  an  amended  declaration  if  motion  is 
granted.  An  amended  declaration  was  filed,  the  court  heard 
the  evidence,  and  entered  an  order  vacating  the  judgment  and 
rendered  a  judgment  in  favor  of  the  plaintiff  for  $2500. 
In  the  amended  declaration  it  was,  in  substance,  alleged : 
Second  count — That  plaintiff's  injuries  were  caused  by  de- 
fendant running  its  said  train  and  cars  at  a  ne<];ligent  and 
dangerous  rate  of  speed,  and  while  so  running,  did,  by  reason 
of  such  reckless  rate  of  speed,  run  into  a  cow  and  calf  near 
the  village  of  Lemont,  thereby  wrecking  said  train  and  seri- 
ously and  permanently  injuring  tlie  plaintiff. 
12—149  III. 
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Third  count — The  defendant's  track  had  been  in  use  for 
more  than  six  months,  and  it  was  its  duty  to  fence  the  same 
from  Streator  to  Chicago,  except  at  public  crossings  and  within 
the  limits  of  cities  and  incorporated  towns  and  villages  laid 
off  into  lots  and  blocks,  and  also  to  erect  and  maintain  at  all 
road  crossings  sufi^cient  cattle-guards ;  that  it  had  failed  to 
fence  its  track  and  to  erect  cattle-guards  *'at  and  near  and 
south  of  the  village  of  Lemont;"  that  for  want  and  lack  of 
said  fences  and  cattle-guards  "a  certain  cow  and  calf  strayed 
onto  said  defendant's  railway  at  a  point  near  to  said  village  of 
Lemont,  and  south  thereof,  and  not  within  the  incorporated 
limits  thereof,  and  not  at  any  public  or  highway  crossing  of 
said  railway ;"  that  while  said  cow  and  calf  were  on  the  track, 
defendant's  train,  running  at  an  excessive  and  dangerous  rate 
of  speed,  struck  them  and  became  wrecked,  and  plaintiff  was 
ruptured,  crippled,  etc. 

Fourth  count — That  defendant  failed  to  erect  cattle-guards 
and  fences  on  its  railway  "for  some  distance  south  of  the  vil- 
lage and  station  of  Lemont,  *  *  *  where  cattle  and  other 
stock  were  fed,  grazed  and  allowed  to  run  at  large,"  and  where 
fences  and  cattle-guards  were  necessary  to  prevent  such  cattle 
getting  on  said  track ;  that  at  a  point  on  its  railway  south  of 
the  village  of  Lemont,  and  near  the  same,  a  certain  cow  and 
calf,  "by  reason  of  such  failure,  came  on  the  track,  and  the 
train  in  which  plaintiff  was  riding  collided  with  the  same  and 
he  was  thereby  injured,"  etc. 

It  is  first  contended  that  no  cause  of  action  was  shown  by 
the  allegations  and  proof.  If  the  injury  resulted  from  the 
running  of  the  defendant's  train  at  a  dangerous  rate  of  speed, 
as  alleged  in  the  second  count  of  the  declaration,  the  plaintiff 
was  entitled  to  recover.  If,  on  the  other  hand,  the  defendant 
failed  to  fence  its  track  and  erect  suitable  cattle-guards  out- 
3ide  of  the  limits  of  the  village  of  Lemont,  at  or  near  where 
the  accident  occurred,  and  in  consequence  of  such  failure  the 
cow  went  upon  the  defendant's  track  and  was  struck  by  the 
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train  producing  the  injury,  as  charged  in  the  third  and  fourth 
counts  of  the  declaration,  a  recovery  might  be  had.  Whether 
the  evidence  was  sufficient  to  authorize  a  recovery  was  a  ques- 
tion of  fact  which  was  proper  for  the  consideration  of  the 
Appellate  Court  but  does  not  arise  here,  as  we  are  not  at  lib- 
erty, under  the  statute,  to  review  controverted  questions  of 
fact.  There  Was  evidence,  however,  tending  to  prove  the  alle- 
gations of  the  declaration,  and  that  was  sufficient.  A  number 
of  witnesses  testify  that  the  train  was  running  at  a  high  and 
dangerous  rate  of  speed, — from  fifty  to  sixty  miles  an  hour, — 
prior  to  and  at  the  time  the  accident  occurred,  and  on  the 
other  branch  of  the  case  there  was  ample  evidence  to  show 
that  the  road  was  not  fenced  for  some  distance  south  of  the 
village  of  Lemont,  nor  were  there  cattle-guards  sufficient  to 
keep  cattle  off  the  track.  It  is  true  that  the  cow  went  on  the 
track  near  the  depot  at  Lemont,  and  ran  down  the  track  to 
the  place  where  the  accident  occurred ;  but  had  the  road  been 
fenced,  and  a  suitable  cattle-guard  placed  at  the  south  end  of 
the  village,  the  cow  could  not  have  followed  the  track  beyond 
the  limits  of  the  incorporated  village,  and  the  accident  would 
not  have  occurred.  We  do  not  propose  to  review  the  evidence 
or  determine  its  sufficiency  to  support  the  judgment, — we 
merely  refer  to  it  for  the  purpose  of  showing  that  there  was 
ample  evidence  for  the  consideration  of  the  court  tending  to 
establish  the  averments  of  the  declaration. 

It  is  next  contended  that  the  defendant  was  not  bound  to 
fence  its  track  where  the  stock  entered.  It  is  true  the  rail- 
road company  was  not  required  to  fence  its  track  within  the 
incorporated  limits  of  Lemont,  and  it  is  also  true  that  the  cow 
entered  upon  the  defendant's  track  near  the  depot,  within  such 
incorporated  limits.  .  But  at  the  aouthem  limits  of  the  village, 
as  appears  from  the  evidence,  the  cattle-guard  was  insufficient 
to  prevent  stock  from  passing  down  the  track,  and  from  that 
point  to  the  place  where  the  accident  occurred  the  track  was 
not  fenced,  so  that  there  was  nothing  to  prevent  stock  from 


Digitized  by 


Google 


_J 


180  A.,  T.  &  S.  F.  E.  R.  Co.  v.  Elder. 


Opinion  of  the  Court. 


going  upon  the  track  where  defendant  was  bound  to  fence,  and 
the  mere  fact  that  the  cow  first  entered  upon  the  track  within 
the  incorporated  limits  of  Lemont  does  not  relieve  the  defend- 
ant of  the  liability  arising  from  the  failure  to  fence  its  track, 
imposed  by  the  statute. 

The  defendant  submitted  nine  propositions  to  be  held  as 
law.  The  court  held  the  first,  second  and  fifth,  and  refused 
the  others.  The  third  proposition  in  substance  declared  that 
the  mere  failure  of  defendant  to  erect  and  maintain  fences  and 
cattle-guards  will  not,  of  itself,  make  the  defendant  liable.  If 
the  failure  to  perform  the  duty  enjoined  by  the  statute  did  not 
contribute  to  the  injury,  of  course  the  defendant  could  Bot  be 
held  liable,  and  as  an  abstract  proposition  it  might  have  been 
held  as  law ;  but  as  applied  to  the  facts  of  this  case  it  was 
not  error  to  refuse  it,  for  the  reason  that  the  evidence  tended 
to  show  that  the  injury  grew  out  of  the  failure  of  defendant  to 
erect  and  maintain  suitable  cattle-guards  and  fences,  as  re- 
quired by  statute. 

The  fourth  proposition  in  substance  declared  that  the  stat- 
ute did  not  require  the  defendant  to  have  cattle-guards  and 
fences  upon  and  along  the  portions  of  its  tracks  within  its 
statioii  grounds  where  its  station  buildings  and  other  struct- 
ures used  in  the  loading  and  unloading  of  persons  and  live 
stock  were.  While  there  is  no  particular  objection  to  the  rule 
announced,  yet  it  had  no  proper  place  in  this  case.  It  was 
immaterial  in  this  case  whether  defendant  was  bound  to  fence 
its  station  grounds  or  not.  The  real  question  was,  whether 
the  cow  reached  the  point  on  defendant's  track  where  she  was 
struck  by  the  train,  through  the  failure  of  the  defendant  to 
erect  suitable  cattle-guards  and  fences  outside  of  the  limits 
of  Lemont,  as  required  by  statute. 

The  sixth  and  seventh  propositions  were  properly  refused. 
The  statute  has  named  the  places  where  a  railroad  company 
is  not  required  to  fence  its  track,  and  those  enumerated  in  the 
propositions  do  not  fall  within  the  exception ;  nor  were  they 
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stations  or  depot  grounds,  and  as  such  exempt  from  fencing,  ^ 
as  held  in  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Hans, 
111  HL  114. 

The  eighth  and  ninth  propositions  were  properly  refused 
for  reasons  heretofore  given. 

It  is  next  claimed  that  the  court  erred  in  vacating  the  judg- 
ment. But  little  need  be  said  on  this  point.  It  will  be  ob- 
served that  the  motion  to  vacate  the  judgment  was  made  at 
the  same  term  at  which  it  was  entered,  and  the  motion  was 
continued,  by  order  of  the  court,  from  time  to  time,  until  it 
was  finally  decided  and  the  judgment  vacated,  so  that  the 
order  or  judgment  vacating  the  judgment  stands  upon  the 
same  footing  as  if  it  had  been  entered  during  the  term  at  which 
the  judgment  was  rendered.  During  the  term  at  which  a 
judgment  is  rendered,  the  court  having  control  over  the  record, 
for  good  cause  shown  may  amend  the  judgment  or  set  it  aside. 
(Becker  v.  Sauter,  89  111.  596 ;  Cook  v.  Wood,  24  id.  295  ;  Stahl 
V.  Webster,  11  id.  514.)  Here  the  court  had  rendered  a  judg- 
ment without  hearing  the  evidence  or  fully  understanding  the 
merits  of  the  case,  in  a  case  where  the  rights  of  an  infant  were 
involved,  the  attorney  appearing  for  and  representing  the  in- 
fant having  been  employed  at  the  instance  of  the  opposing 
party.  When  these  and  other  facts  of  a  kindred  character 
were  brought  to  the  attention  of  the  court  on  the  motion  to 
vacate  the  judgment,  the  court,  in  the  exercise  of  a  sound 
discretion,  could  do  no  less  than  vacate  the  judgment  which 
had  been  improvidently  entered,  and  allow  the  cause  of  the 
minor  plaintiff  to  be  fully  and  fairly  presented  to  the  court. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Patrick  H.  Heffron  et  al. 


Lyman  J.  Gage. 
Filed  at- Ottawa  January  16, 1894, 

1.  Mortgages  and  deeds  op  trust — declaring  the  whole  debt  due 
for  default  in  payment  of  notes  first  maturing.  Where  a  mortgage  or 
deed  of  trust  provides  that  in  qase  of  default  in  the  payment  of  any 
installment  of  interest  or  any  portion  of  the  principal  debt  the  entire 
debt,  at  the  option  of  the  mortgagee  or  the  holder  of  any  of  the  notes 
secured,  shall  become  due,  no  particular  form  of  expression  Is  neces- 
sary to  be  used  for  the  purpose  of  declaring  such  option. 

2.  In  this  case,  when  the  first  series  of  notes  secured  by  a  deed  of 
trust  became  due  and  payment  was  not  made,  three  of  the  holders  of 
the  notes  called  on  the  trustee  and  informed  him  that  they  wanted 
their  money.  They  then  prepared  a  notice,  in  writing,  addressed  to 
him  as  trustee,  in  which  they  called  on  him  to  foreclose  the  deed  of 
trust  because  of  default  of  payment  of  the  principal  debt :  Held,  that 
while  such  notice  did  not  formally  declare  the  option  to  have  the  en- 
tire debt  declared  due,  it  was  sufficient  to  show  an  intention  to  declare 
the  entire  debt  due. 

3.  There  are  many  authorities  which  hold  that  no  formal  notice  Ib 
required  of  the  election  of  the  holder  of  notes  secured  by  mortgage  ttf 
have  the  entire  debt  mature  for  any  default  on  the  part  of  the  debtor, 
and  that  the  commencement  of  a  suit  to  foreclose  the  mortgage  is  suf- 
ficient to  show  the  election  of  the  creditors  to  declare  the  debt  due 
before  the  maturity  of  the  notes  on  their  face. 

4.  Beoeiver — appointment  does  not  vest  title  to  the  debtor's  property. 
In  this  State  there  is  no  statute  conferring  title  to  property  in  a  receiver 
who  may  be  appointed  by  a  court  of  equity,  and  in  the  absence  of  such 
a  statute  a  receiver  can  only  acquire  title  by  a  conveyance.  The  mere 
order  of  appointment  does  not  vest  title  to  the  property. 

5.  A  receiver,  by  his  appointment,  is  authorized  to  take  and  hold 
possession  of  property  under  the  control  and  direction  of  the  court, 
and  the  general  practice  seems  to  be,  when  necessary  for  the  recovery 
or  possession  of  personal  property  by  him,  that  the  defendant  will  be 
required  to  assign  the  property  by  proper  written  assignment;  and 
when  it  is  necessary  to  execute  leases  or  bring  ejectment  for  real  estate, 
an  assignment  or  conveyance  to  the  receiver  is  necessary.  If  he  is 
merely  authorized  to  sell  property  like  a  master,  he  takes  no  title. 
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6.  Attobnet's  fbb— allowance,  on  bill  to  foreclose  mortgage.  It  1b 
well  settled  in  this  State,  that  -where  a  mortgage  proTides  for  the  al- 
lowance of  a  solicitor's  fee  on  its  foreclosure,  to  be  paid  out  of  the 
proceeds  arising  from  the  sale  of  the  mortgaged  property,  it  is  not 
error  for  the  court  to  decree  the  payment  of  a  solicitor's  fee. 

7.  A  deed  of  trust  was  foreclosed,  which  contained  a  provision  that 
in  case  of  default  in  payment,  and  of  the  filing  of  a  bill  to  foreclose  the 
same,  the  mortgagors  should  pay  all  costs  and  a  solicitor's  fee  of  $1000, 
which  was  declared  should  be  a  lien  on  the  mortgaged  premises.  On 
bill  to  foreclose,  the  complainant  introduced  evidence  tending  to  prove, 
in  view  of  the  services  required  in  a  case  of  such  character  aud  magni- 
tude, what  was  a  reasonable  fee.  The  court,  in  its  decree,  directed  the 
payment  of  a  solicitor's  fee  of  $1000 :  Held,  no  error  in  allowing  such  fee. 

8.  Where  the  parties  to  a  trust  deed  stipulate  therein  the  amount 
that  shall  be  paid  by  the  grantors  as  an  attorney's  or  solicitor's  fee  on 
default  of  payment  of  the  mortgage  indebtedness  and  the  filing  of  a 
bill  to  foreclose,  no  reason  is  perceived  why  they  should  not  be  con- 
cluded by  the  amount  of  such  fee  so  agreed  upon,  unless  it  is  apparent 
that  the  amount  was  inserted  as  a  cover  for  usury,  or  is  imreasonable  or 
excessive. 

9.  Pabtibs — in  chancery,  generally.  It  is  a  settled  general  rule  in 
equity  that  all  persons  should  be  made  parties  to  the  bill  who  have  a 
substantial  legal  or  equitable  interest  in  the  subject  matter  of  the  liti- 
gation, and  who  are  to  be  materially  affected  by  the  decree  to  be  ren- 
dered. 

10.  Same  —  on  bill  to  foreclose  mortgage  —  receiver  of  mortgagee's 
property.  On  a  bill  to  foreclose  a  mortgage  or  deed  of  trust,  a  receive^ 
of  one  mortgagor  appointed  on  a  bill  by  that  mortgagor  against  an- 
other, to  wind  up  and  settle  a  partnership,  where  no  conveyance  of  the 
mortgagor's  property  is  made  to  the  receiver,  will  not  be  a  necessary 
party  to  a  bill  to  foreclose. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

Messrs.  Osborne  Bros.  &  Burgett,  for  the  appellants : 

Gage  had  no  authority  to  file  a  bill  for  foreclosure.  Bank 
v.  Bank,  9  Wis.  67;  Brodribb  v.  Tibbetts,  38  Cal.  6. 

The  bill  does  not  allege  any  election  on  the  part  of  any  note 
holder  to  have  all  the  notes  declared  due.  In  the  absence  of 
such  an  allegation  a  decree  for  the  foreclosure  for  the  whole 
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indebtedness  can  not  be  supported.  Stehich  v.  Weidel,  27 
111.  App.  177;  Brusher  v.  Martin,  34  id.  132;  Randolph  v. 
Middleton,  26  N.  J.  Eq.  543. 

It  was  error  to  decree  a  sale  of  property  for  the  payment  of 
$1000  to  Gage  for  an  attorney's  fee.  The  bill  does  not  allege 
that  it  is  a  reasonable  fee.'    Soles  v.  Sheppard,  99  111.  616. 

Gage  can  not  be  allowed  to  recover  a  solicitor's  fee  not 
shown  by  the  evidence  to  have  been  paid  by  him.  Soles  v» 
Sheppard,  99  III.  616;  Jevne  v.  Osgood,  57  id.  340;  Insurance 
Co.  V.  Shields,  12  Pbila.  407;  Patterson  v.  Donner,  48  Cal. 
369;  Burns  v.  Scoggin,  16  Fed.  Eep.  734;  Munter  v.  Linn, 
61  Ala.  492 ;  Long  v.  Henick,  26  Fla.  356 ;  Mjones  v.  Bank, 
45  Minn.  335;  Voechtlng  v.  Grau,  55  Wis.  312. 

It  was  not  shown  that  the  attorneys  had  not  an  agreement 
for  less  than  $1000  fees.  Martin  v.  Jamison,  39  111.  App. 
248;  Rees  v.  Pelzer,  1  id.  315 ;  Stinnett  v.  Wilson,  19  id.  38  ; 
Rosenthal  v.  Boas,  27  id.  430;  Zlbell  v.  Barrett,  30  id.  112; 
Jevne  v.  Osgood,  57  111.  340. 

In  some  of  the  States  it  is  held  that  all  stipulations  for  th& 
payment  of  attorney's  fees  by  the  debtor,  in  whatever  form 
such  stipulations  may  be  phrased,  are  absolutely  void,  as 
tending  to  oppression  of  the  debtor  and  to  encourage  litigation. 
Witherspoon  v.  Musselman,  14  Bush,  214;  Dow  v.  Updike,  11 
Neb.  95 ;  State  v.  Taylor,  10  Ohio,  278 ;  Shelton  v.  GUI,  11  id. 
417 ;  Spalding  v.  Bank,  12  id.  544 ;  Martin  v.  Bank,  13  id.  250. 

In  other  States,  agreements  for  the  payment  of  "reasonable" 
attorney's  fees  by  the  debtor  in  case  of  foreclosure,  will  be 
enforced.  But  stipulations  providing  in  advance  for  the  pay- 
ment by  the  debtor  of  a  fixed  sum  are  to  be  held  to  be  against 
public  policy,  absolutely  void,  and  wholly  unenforcible.  The 
reasons  for  so  holding  are  forcibly  stated  in  the  following 
cases:  Voshurg  v.  Lay,  45  Mich.  455  ;  Myer  v.  Hart,  40  id. 
455;  Bendly  v.  Townsend,  109  U.  S.  665 ;  Bank  v.  Sevier,  14 
Fed.  Eep.  662;  Balfotir  v.  Davis,  14  Ore.  47;  Peyser  y.  Cole,. 
11  id.  39;  Kimball  v.  Moir,  16  id.  427. 
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In  other  States  the  courts  will,  under  agreements  by  the 
debtor  to  pay  a  fixed  sum  as  attorney's  fees,  allow  the  recov- 
ery of  a  reasonable  sum  as  attorney's  fees,  not  to  exceed  the 
amount  stipulated  for,  nor  to  exceed  what  the  plaintiff  has 
paid,  or  become  liable  to  pay,  as  an  attorney's  fee.  But  it 
must  be  shown  by  the  evidence  that  the  amount  allowed  by 
the  court  as  attorney's  fees  is  reasonable,  and  that  plaintiff 
has  paid,  or  become  liable  to  pay,  such  amount  as  attorney's 
fees.  Patterson  v.  Donner,  48  Cal.  369 ;  Bums  v.  Scoggin,  16 
Fed.  Rep.  734 ;  Moran  v.  Gardemeyer,  82  Cal.  96  ;  Munter  v. 
Linn,  61  Ala.  492 ;  Long  v.  Herrick,  26  Fla.  356 ;  Voechting 
Y.  Orau,  56  Wis.  312 ;  Wyant  v.  Pottorff,  37  Ind.  512 ;  Mjones 
V,  Bank,  45  Minn.  335;  McAllister's  Appeal,  59  Pa.  St.  204; 
Daily  v.  Maitland,  88  id.  384;  Lewis  v.  Bank,  96  id.  86; 
Woods  V.  North,  84  id.  407;  Soles  v.  Sheppard,  99  111.  616; 
Jevne  v.  Osgood,  57  id.  340. 

There  was  no  evidence  that  $1000  was  the  usual  and  cus- 
tomary charge  for  like  services.  To  sustain  the  allowance  of 
$1000  this  should  have  been  shown.  Reynolds  v.  McMillan, 
63  IlL  46 ;  Jevne  v.  Osgood,  57  id.  340 ;  Dorsey  v.  Cross,  2  111. 
App.  638;  Stinnett  v.  Wilson,  19  id.  38;  Rosenthal  v.  Boas, 
37  id.  430;  Rees  v.  Pelzer,  1  id.  .315. 

It  is  a  general  rule  in  chancery  that  all  persons  interested 
in  the  subject  matter  of  the  litigation,  whether  it  is  a  legal  or 
an  equitable  interest,  should  be  made  parties,  so  that  the  court 
may  settle  all  of  their  rights  at  once,  and  thus  prevent  the 
necessity  of  suits.  Willis  v.  Henderson,  4  Scam.  13;  Wood 
T.  Johnson,  13  111.  App.  548. 

This  rule  is  almost  inflexible,  and  the  court  will  never  dis- 
pense with  parties  who  are  interested  in  the  subject  matter 
of  the  suit,  without  sufficient  cause  being  shown  in  the  bill. 
Oilhamy,  Cairns,  Beecher's  Breese,  164;  Henington  v.  Hub- 
lard,  1  Scam.  569;  Whitney  v.  Mayo,  15  111.  252;  Prentice 
V.  Kimball,  19  id.  320. 
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The  receiver  was  a  necessary  party.  Beach  on  Receivers, 
sec.  192;  2  Jones  on  Mortgages,  (4th  ed.)  sec.  143Sa;  High 
on  Receivers,  sec.  443 ;  Kirkpatrick  v.  Corning,  38  N.  J.  Eq. 
234;   TiUinghart  v.  Ckamplin,  4  R.  I.  173. 

,   Messrs  Peckham  &  Bjrown,  for  the  appellee : 

The  allegations  of  the  hill  are  sufficient  to  show  the  right  of 
Gage  to  file  the  bill.  2  Jones  on  Mortgages,  sees.  1452,  2182 ; 
Hu7it  V.  Keech,  3  Abb.  Pr.  555 ;  Buchanan  v.  Life  Ins.  Co,  96 
Ind.  510 ;  Harper  v.  Ely,  56  111.  179. 

If  the  bill  was  defective  in  not  stating  explicitly  that  certain 
holders  of  notes  elected  that  all  the  notes  should  become  due 
immediately,  yet  inasmuch  as  no  objection  was  made  to  it 
on  this  ground  before  final  decree,  no  such  objection  will  be 
entertained  on  appeal.  1  Barbour's  Gh.  Pr.  396;  LiLsk  v. 
Cassell,  25  111.  209 ;  Herrick  v.  Swartwout,  72  id.  340 ;  Rail- 
way Co.  V.  O'Connor,  115  id.  254 ;  Railroad  Co.  v.  Morgenstem, 
106  id.  216;  Wills  v.  Chaflin,  92  U.  S.  145;  Clarke  v.  Boyle, 
51  111.  104;  Brown  v.  Lowell,  79  id.  484;  Beekman  v.  Frost, 
18  Johns.  544. 

The  receiver  was  not  a  necessary  party.  Wilton  on  Pore- 
closure,  sec.  115;  Jones  on  Mortgages,  sec.  1394;  Beach  on 
Receivers,  sees.  209,  210. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Lyman  J.  Gage,  to 
foreclose  a  trust  deed  executed  November  10,  1888,  by  James 
J.  Gore  and  Patrick  H.  Heffron,  in  which  they  conveyed  cer- 
tain property  to  Gage,  as  trustee,  to  secure  an  indebtedness 
of  $181,536.89,  evidenced  by  certain  promissory  notes  pay- 
able to  the  order  of  H.  J.  Milligan,  the  Crane  Elevator  Com- 
pany, the  Western  Electric  Company,  Bramhall,  Deane  &  Co., 
the  Excelsior  Electric  Light  Company,  the  Berkey  &  Gay 
Furniture  Company,  W.  P.  Rend  &  Co.,  Melchior  Bros.  Fur- 
niture Company,  Joseph  Downey,  E.  Baggot,  Winslow  Bros, 
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-&  Co.,  Hennessey  Bros.,  John  Davis  &  Co.,  C.  W.  Tripp  & 
Co.,  Vierling,  McDowell  &  Co.,  William  E.  Dee,  Sberman  & 
Flavin,  the  Wight  Fireproofing  Company,  the  Chicago  Carpet 
-Company,  J.  H.  Rice  &  Co.,  F.  L.  Charnley,  Kellogg,  John- 
son &  Bliss,  Kniseley  &  Miller  Bros.,  T.  W.  Wilmarth  &  Co., 
and  Tom  Donnelly,  respectively,  said  notes  being  more  fully 
described  in  said  trust  deed,  which  is  made  an  exhibit  to  the 
bill. 

The  trust  deed  contained  the  following  provision:  "If  de- 
fault be  made  in  the  payment  of  the  said  promissory  notes,  or 
of  either  or  of  any  part  thereof,  or  the  interest  thereon,  or  any 
part  thereof,  at  the  time  and  in  the  manner  above  specified  for 
the  payment  thereof,  *  *  *  then,  in  such  case,  the  whole 
of  said  principal  sum  and  interest  secured  by  the  said  prom- 
issory notes  shall  thereupon,  at  the  option  of  the  legal  holder 
or  holders,  or  any  or  either  thereof,  become  immediately  due 
and  payable ;  and  upon  the  application  of  the  legal  holder  of 
said  promissory  notes,  or  either  of  them,  it  shall  be  lawful  fo|: 
the  said  grantee,  *  *  *  in  his  own  name  or  otherwise, 
to  file  a  bill  or  bills,  in  any  court  having  jurisdiction  thereof, 
against  the  said  party  of  the  first  part,  *  *  *  to  obtain  a 
decree  for  the  sale  and  conveyance  of  the  whole  or  any  part  of 
said  premises,  for  the  purposes  herein  specified,  by  said  party 
of  the  second  part,  as  such  trustee,  or  as  special  commissioner, 
or  otherwise,  under  order  of  court,  and  out  of  the  proceeds  of 
any  such  sale  to  first  pay  the  costs  of  such  suit,  all  costs  of 
advertising,  sale  and  conveyance,  including  the  reasonable 
fees  and  commissions  of  said  party  of  the  second  part,  or  per- 
son who  may  be  appointed  to  execute  this  trust,  and  $1000 
attorney's  and  solicitor's  fees,  *  *  *  then  to  pay  the 
principal  of  said  notes,  whether  due  and  payable  by  the  terms 
or  the  option  of  the  legal  holder  thereof,  and  interest  due  on 
said  notes  up  to  the  time  of  such  sale,  rendering  the  overplus 
*    *     *     unto  the  said  party  of  the  first  part." 
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William  Fleming  having  purchased  three  of  the  promia- 
Bory  notes  of  $2766.66  each,  which  were  originally  given  to 
Joseph  Downey,  he  and  H.  J.  Milligan  and  James  H.  Eice, 
who  also  held  notes  secured  by  the  mortgage,  served  the  fol- 
lowing notice  on  the  trustee : 

"Chicago,  III.,  Nov.  16,  1889. 
"  To  Mr.  Lyman  J,  Gage,  Trustee: 

"We,  for  ourselves,  and  on  behalf  of  the  creditors  interested 
in  the  trust  deed  on  the  property  known  as  Gore's  Pire-proof 
Hotel  and  the  Open  Board  of  Trade  Building,  request  that 
(if  suflBcient  default  has  been  made,  as  we  believe,)  the  deed 
should  be  foreclosed.  We  make  this  request  because  of  de- 
fault in  the  payment  of  the  principal,  and,  as  we  believe,  for 
the  benefit  of  everybody  concerned  in  the  trust  deed. 

W.  Fleming, 
H.  J.  Milligan, 
James  H.  Eice." 

In  connection  with  the  above  notice,  it  appears  from  the 
evidence  that  when  default  was  made  in  the  payment  of  the 
notes  which  became  due  on  the  10th  day  of  November,  1889, 
Milligan,  Eice  and  Fleming  called  on  Gage  and  informed  him 
they  wanted  their  money.  Gage  said  to  them,  "Beduce  your 
request  to  writing,"  which  was  done.  After  receiving  notice 
the  bill  was  filed.  Gore  and  Heffron,  the  mortgagors,  and  the 
holders  of  notes  secured  by  the  mortgage,  were  made  defend- 
ants to  the  bill.  Heffron  put  in  an  answer  to  the  bill,  and 
Eichard  M.  Hennessey,  a  creditor  secured  by  the  trust  deed, 
also  answered  the  bill.  The  cause  was  referred  to  the  master 
to  take  proof.  The  master's  report  was  filed  and  a  decree 
of  foreclosure  entered.  The  decree,  among  other  things,  di- 
rected the  payment  to  the  trustee.  Gage,  of  $500  for  his  own 
services,  and  also  an  attorney's  fee  of  $1000,  with  interest 
from  the  date  of  the  decree.  On  an  appeal  to  the  Appellate 
Court  it  was  there  held  that  the  allowance  of  $500  for  services 
to  Gage,  and  interest  on  that  sum  and  the  attorney's  fee,  was 
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erroneous.  The  court  therefore  modified  the  decree  hy  strik- 
ing out  the  $500  allowed  to  the  trustee,  and  the  interest  on 
the  solicitor's  fee,  and  in  all  other  respects  the  decree  was 
a&med.  To  reverse  the  judgment  of  the  Appellate  Court 
the  two  defendants,  Heflfron  and  Hennessey,  have  appealed 
to  this  court,  and  rely  upon  the  following  grounds  to  reverse 
the  judgment  of  the  Appellate  Court :  First,  Gage  had  no 
authority  to  file  a  bill  for  foreclosure ;  second,  it  was  error  to 
decree  a  sale  of  the  property  for  payment  of  the  whole  indebt- 
edness ;  third,  it  was  error  to  decree  a  sale  of  the  property  for 
the  payment  of  f  1000  to  Gage  for  an  attorney's  fee;  fourth, 
the  decree  found  that  none  of  the  persons  alleged  in  the  an- 
swers of  Heflfron  and  Hennessey  to  be  necessary  parties  to 
this  suit,  were  necessary  parties,  and  this  was  error. 

The  notes  described  in  the  trust  deed  were,  all  dated  No- 
vember 10,  1888,  a  part  thereof  due  in  one  year,  a  part  in 
two  years  and  a  part  in  three  years  from  date,  with  interest 
payable  semi-annually  on  each  note.  The  makers  of  the  notes 
failing  to  make  payment  of  the  notes  which  became  due  No- 
vember 10,  1889,  three  of  the  holders  of  notes  which  had  be- 
oonae  due  prepared  and  caused  to  be  delivered  to  the  trustee 
the  notice  heretofore  set  out.  It  is,  however,  insisted  in  the 
argument,  that  there  is  no  allegation  in  the  bill  that  any  note 
holder  had  elected  to  declare  the  whole  indebtedness  due  for 
a  default  in  payment  of  any  note,  and  there  is  no  evidence  to 
sustain  such  an  allegation, — that  the  evidence  does  not  show 
that  any  note  holder  ever  made  application  to  Gage  to  file  a 
bill  to  foreclose  the  deed  of  trust. 

It  is  alleged  in  the  bill  that  the  deed  of  trust  provides  that 
I  in  default  of  payment  of  either  of  said  notes  or  interest  when 

'  due,  the  whole  of  the  principal  sum  and  interest  shall  become 

due  and  payable,  at  the  option  of  the  legal  holder  of  any  or 
either  of  said  notes,  and  that  on  the  application  to  complain- 
ant by  the  legal  holder  of  either  of  said  notes,  it  should  be 
lawful  for  complainant,  as  trustee  in  said  trust  deed,  to  file 
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a  bill  f6r  the  foreclosure  of  said  trust  deed,  and  to  obtain  a 
decree  for  the  sale  of  said  property  for  the  payment  of  said 
notes ;  that  the  whole  of  the  principal  sum  in  said  notes,  and 
the  interest  thereon,  has  become  due  and  payable  by  reason 
of  non-payment  of  the  first  series  of  said  notes  payable  No- 
vember 10  to  13,  1889;  that  several  of  the  holders  of  said 
notes  have  requested  complainant,  as  provided  in  said  trust 
deed,  to  foreclose  said  trust  deed  and  obtain  a  decree  of  sale 
herein ;  that  there  is  now  due  and  owing  on  said  notes,  to  the 
holders  thereof,  $123,861.27,  with  interest  from  November 
10,  1888.  These  allegations,  in  connection  with  the  deed  of 
trust,  which  was  made  a  part  of  the  bill,  we  regard  ample,  so 
far  as  the  bill  is  concerned,  to  authorize  a  decree,  and  the 
proof  to  sustain  the  allegations  of  the  bill  we  think  fully  sus- 
tained the  bill. 

Where  a  mortgage  or  deed  of  trust  provides  that  in  case  of 
default  in  the  payment  of  any  installment  of  interest  or  any 
portion  of  the  principal  debt,  the  entire  debt,  at  the  option  of 
the  mortgagee,  shall  become  due  and  payable,  no  particular 
form  of  expression  is  necessary  to  be  used  for  the  purpose  of 
declaring  such  option.  {Harper  v.  Ely,  56  111.  182 ;  2  Jones 
on  Mortgages,  sec.  1182.)  Here,  when  the  first  series  of  notes 
became  due  and  payment  was  not  made,  three  of  the  holders 
of  notes  called  on  the  trustee  and  informed  him  that  they 
wanted  their  money.  They  then  prepared  a  notice,  in  writ- 
ing, addressed  to  him  as  trustee,  in  which  they  called  upon 
him  to  foreclose  the  deed  of  trust  because  of  default  in  pay- 
ment of  the  principal  debt.  They  did  not  declare,  in  so  many 
words,  that  on  account  of  a  default  in  the  payment  of  a  part 
of  the  debt  they  elected  to  declare  the  whole  debt  due,  but 
such  was  the  import  of  what  was  said  and  done.  Indeed, 
there  are  many  authorities  which  hold  that  no  formal  notice 
is  required ;  that  the  commencement  of  an  action  to  foreclose 
the  mortgage  is  sufficient  to  show  the  election  of  the  mort- 
gagee to  declare  the  debt  due.     2  Jones  on  Mortgages,  sec. 
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1182 ;  Buchanan  v.  Berkshire  Life  Ins.  Co.  96  Ind.  510 ;  Hew- 
in  V.  Dean,  25  Pac.  Rep.  753. 

The  next  error  complained  of  is  the  allowance  of  a  solic- 
itor's fee  for  foreclosing  the  deed  of  trust,  of  $1000.  The 
trust  deed  provides  that  the  trustee,  in  case  of  default,  etc., 
shall  file  a  bill  against  the  said  party  of  the  first  part,  to  ob- 
tain a  decree  for  the  sale  and  conveyance  of  the  whole  or  any 
part  of  said  premises,  etc.,  and  out  of  the  proceeds  of  any 
such  sale  to  first  pay  the  costs  of  such  suit  and  $1000  attor- 
ney's and  solicitor's  fees,  and  also  all  other  expenses  of  this 
trust,  etc.,  and  then  pay  the  principal  of  said  notes,  etc. 
The  deed  contains  a  further  provision  that  the  grantees  shall 
pay  all  costs  and  attorney's  fees  incurred  in  any  suit  in  which 
the  trustee  or  holders  of  the  notes  may  be  parties  by  reason 
of  being  a  party  to  the  deed  of  trust,  and  the  same  shall  be 
a  lien  on  the  premises,  and  may  be  included  in  any  decree 
ordering  the  sale  of  the  premises.  The  complainant  set  up  in 
the  bill,  and  claimed,  that  in  addition  to  reasonable  costs  and 
charges,  under  the  clause  in  the  deed  he  was  entitled  to  $1000 
for  solicitor's  fees.  Evidence  was  introduced  by  the  com- 
plainant tending  to  prove  that  in  view  of  the  services  required 
in  a  case  of  this  character  $1000  was  a  reasonable  charge. 
Whatever  may  be  the  rule  elsewhere,  it  is  well  settled  in  this 
State  that  when  a  mortgage  provides  for  the  allowance  of  a 
solicitor's  fee  in  foreclosure  of  a  mortgage,  to  be  paid  out  of 
the  proceeds  arising  from  a  sale  of  the  mortgaged  property,  it 
is  not  error  for  the  court  to  decree  the  payment  of  a  solicitor's 
fee,  as  was  done  in  this  case.  {Clawson  v.  Munson,  55  111.  394 ; 
Mclntire  v.  Yates,  104  id,  491 ;  Haldeman  v.  Life  Ins.  Co.  120 
id.  390;  Telford  v.  Garrels,  132  id.  550.)  Here  the  parties 
stipulated  in  the  deed  the  amount  that  should  be  paid  in 
default  of  the  payment  of  the  mortgage  debt,  and  no  reason 
is  perceived  why  they  should  not  be  concluded  by  the  amount 
so  agreed  upon  in  the  mortgage,  unless  it  appeared  that  the 
amount  was  inserted  as  a  cover  for  usury,  or  is  unreasonable 
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or  excessive.  It  may  be  that  in  fixing  the  amount  of  a  rea- 
sonable fee,  the  examination  should  be  directed  to  what  is 
customary  for  such  legal  services,  or  what  is  the  usual  charge, 
as  held  in  Reynolds  v.  McMillan,  63  111.  47.  But  there  was 
no  such  departure  from  the  rule  indicated,  in  this  case,  as 
should  work  a  reversal.  The  defendants  had  ample  oppor- 
tunity to  cross-examine  the  witnesses,  and  fully  interrogate 
^  them  as  to  the  customary  or  usual  charges,  and  we  do  not  see 
that  any  injury  was  done  by  the  manner  in  which  the  exam- 
ination was  conducted. 

In  the  answers  of  Heffron  and  Hennessey  it  was  set  up,  that 
after  the  execution  of  the  trust  deed  Gore  filed  a  bill  against 
Heffron,  in  the  circuit  court  of  Cook  county,  for  a  dissolu- 
tion and  settlement  of  a  partnership  between  them,  which 
involved  the  property  named  in  the  trust  deed ;  that  under 
Gore's  bill  a  receiver  was  appointed ;  that  the  receiver  went 
into  possession  of  the  property  and  let  portions  of  it  to  cer- 
tain tenants.  The  receiver  and  the  tenants  were  not  made 
parties  to  the  bill,  and  it  is  claimed  that  the  court  erred  in 
rendering  a  final  decree  in  their  absence.  It  may  be  regarded 
as  a  general  rule,  in  equity,  that  all  persons  should  be  made 
parties  who  have  a  substantial  legal  or  equitable  interest  in 
the  subject  matter  of  the  litigation,  and  who  are  to  be  mate- 
rially affected  by  the  decree  to  be  rendered.  {Prentice  v.  Kim- 
hall,  19  111.  322.)  The  inquiry  presented  is,  what  legal  or 
equitable  interest,  if  any,  the  receiver  who  was  appointed  in 
Gore  V.  Heffron  had  in  the  property  described  in  the  deed  of 
trust. 

The  order  appointing  the  receiver  was  as  follows:  "On 
motion  of  the  complainant,  the  defendant  consenting  thereto, 
it  is  ordered  that  Nicholas  D.  Loughlin  be  and  he  is  hereby 
appointed  receiver  of  the  property  interests,  things  in  action 
and  effects  belonging  to  the  property  in  controversy  in  this 
suit,  known  as  Gore's  Fire-proof  European  Hotel,  and  that  he 
be  vested  with  all  the  pights  of  a  receiver  in  chancery  upon 
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his  filing  a  bond  fti  the  penal  sum  of  $20,000,  to  be  approved 
by  this  court,  and  that  the  said  receiver  be  authorized  to  col- 
lect all  rents  accruing  upon  said  premises,  and  all  outstand- 
ing debts,  and  to  conduct  the  business  of  keeping  said  hotel, 
and  from  the  receipts  thereof  to  pay  such  sums  as  may  be 
necessary  to  discharge  the  current  obligations  incurred  by  him 
in  the  management  thereof,  and  also  to  pay  all  obligations  in- 
curred by  James  H.  Rice,  the  late  receiver  remaining  unpaid 
at  the  time  of  the  delivery  of  the  property  of  said  estate,  to 
July  16,  1889." 

There  was  no  conveyance  of  the  property  involved,  to  the 
receiver,  and  his  interest,  if  he  had  any,  grew  out  of  the  order 
under  which  he  was  appointed.  We  have  no  statute  confer- 
ring title  to  property  in  a  receiver  who  may  be  appointed  by 
a  court,  and  in  the  absence  of  a  statute  we  think  it  is  well 
settled  that  the  receiver  could  only  acquire  title  by  a  convey- 
ance,— ^that  the  mere  order  of  appointment  does  not  vest  title 
to  the  property. 

Beach  on  Receivers,  in  the  discussion  of  this  subject,  says 
(sec.  209) :  "Where  actions  are  brought  to  try  the  title  to  spe- 
cific property,  or  the  business  of  a  partnership  is  to  be  wound 
up  or  a  corporation  to  be  formally  dissolved,  and  it  is,  for  any 
reason,  proper  or  necessary  to  preserve  the  property  from 
waste  or  deterioration  pending  the  action,  it  is  the  usual  pro- 
cedure to  apply  to  the  court  for  the  appointment  of  a  receiver, 
whose  duty  it  shall  be  to  take  into  his  possession  all  the  prop- 
erty which  is  involved  in  the  controversy  or  other  proceeding, 
and  preserve  it,  subject  to  whatever  final  decree  may  be  made. 
The  title  of  such  a  receiver  is  clearly  and  concisely  defined  by 
Andrews,  J.,  in  Keeney  v.  Home  lAs,  Co,:  *A  receiver  pe?i' 
denie  lite  is  a  person  appointed  to  take  charge  of  the  fund  or 
property  to  which  the  receivership  extends  while  the  case  re- 
mains undecided.  The  title  to  the  property  is  not  changed 
by  the  appointment.  The  receiver  acquires  no  title,  but  only 
the  right  of  possession,  as  the  officer  of  the  court.     The  title 

13—149  liiii. 
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remains  in  those  in  whom  it  was  vested  when  the  appoint- 
ment was  made.  The  object  of  the, appointment  is  to  secure 
the  property  pending  the  litigation,  so  that  it  may  be  appro- 
priated in  accordance  with  the  rights  of  the  parties  as  they 
may  be  determined  by  the  judgment  in  the  action.*"  And  in 
section  210:  "So  where  an  action  was  brought  to  dissolve 
a  partnership,  and  one  of  the  co-partners  was  appointed  a 
receiver  pendente  lite  of  the  partnership  property,  it  was  held 
that  the  appointment  of  the  receiver  wrought  no  change  in 
the  title  to  or  possession  of  the  property,  and  that,  therefore,, 
a  policy  of  insurance  thereon,  containing  a  condition  that  a 
sale  or  transfer  or  any  change  in  the  title  or  possession  would 
invalidate  the  policy,  was  not  thereby  avoided.  And  where  a 
receiver  is  appointed  over  the  personal  estate,  and  of  the  rents 
and  profits  of  the  real  estate,  of  a  husband,  at  the  instance  of 
and  for  the  benefit  of  the  wife  suing  for  a  limited  divorce,  and 
to  compel  the  payment  or  security  of  alimony  granted  by  the 
court,  the  title  of  the  realty  does  not  vest  in  the  receiver,  who 
is  entitled  to  the  possession  only,  and  who  has  no  other  powers 
than  those  specially  conferred  on  him  by  the  court." 

In  Union  Trust  Co.  v.  Weber,  96  111.  346,  this  court  held 
that  a  receiver,  by  his  appointment,  was  authorized  to  take 
and  hold  possession  of  property  under  the  control  and  direc- 
tion of  the  court,  and  the  general  practice  seems  to  be,  when 
necessary  for  the  recovery  or  preservation  of  personal  prop- 
erty by  him,  the  defendant  will  be  required  to  assign  the  prop- 
erty by  proper  written  assignment,  and  where  it  is  necessary 
to  execute  leases  or  bring  ejectment  for  real  estate,  an  assign- 
ment or  conveyance  to  the  receiver  is  necessary.  If  he  ia 
merely  authorized  to  sell  property  like  a  master,  he  takes  no- 
title. 

In  view  of  the  authorities,  we  think  it  is  plain  that  the  ap- 
pointment of  a  receiver  in  the  case  of  Gore  v.,  Heffron  vested 
no  estate  or  interest  in  the  premises  in  the  receiver.  He  was 
a  mere  custodian  pending  litigation.     His  possession  of  the 
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property  was  merely  the  possession  of  the  court.  (High  on 
Receivers,  sees.  134,  135.)  The  receiver  had  no  rights  to  as- 
sert had  he  been  made  a  party  to  the  bill,  nor  did  the  tenants 
who  held  possession  under  him  occupy  any  better  position. 
Neither  he  nor  they  had  any  equity  of  redemption  in  the  prem- 
ises. Indeed,  they  had  no  substantial  legal  or  equitable  in- 
terest in  the  premises,  and  we  do  not  think  they  were  necessary 
parties  to  the  bill. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Filed  at  Ottava  March  31,  2894. 

1.  BbsuIiTINO  tbv ST —purchase  of  land — with  money  belonging  to 
purchaser's  wife,  A  biU  by  the  heirs  of  a  deceased  mother,  against 
the  heirs  of  their  step-father,  to  establish  a  resulting  trust  from  the 
fact  that  such  step-father  bought  laud  with  money  belonging  to  his 
wife,  which  she  derived  from  her  children,  is  insufficient,  if  it  does 
not  aver  that  the  property  from  which  the  purchase  money  was  real- 
ized was  given  to  her,  or  even  that  she  claimed  such  property.  If  the 
relation  of  parent  and  child  existed  between  the  step-father  and  the 
complainants  during  the  time  they  furnished  the  mother  money  and 
property,  the  proceeds  of  their  labor  became  his. 

2.  But  independent  of  the  question  as  to  who  was  entitled  to  the 
proceeds  of  their  labor,  if  the  mother  chose  to  allow  the  step- father  to 
have  tl\0  money  as  his  own,  even  though  she  could  have  claimed  it 
herself,  no  resulting  trust  arose  by  his  investing  it  in  his  own  name. 

3.  ^uor—when  it  arises — nature  of  proof.  A  resulting  trust  can  only 
arise  where  the  purchase  money  is  shown  to  have  belonged  to  the 
alleged  cestui  que  trust,  which  fact  must  be  clearly  alleged  and  proved. 
Parol  proof  is  competent  to  establish  the  trust,  but  it  must  always  be 
clear  and  satisfactory. 

4.  Pabtuks — on  hill  to  establish  a  resulting  trust.  On  bill  to  establish 
a  resulting  trust  against  a  deceased  person,  the  heirs  of  his  deceased 
brother  are  necessary  parties. 


149      195 
207    »842 


Digitized  by 


Google 


196  KosT£R  et  al,  v.  Miller  et  al. 

Opinion  of  the  Court. 

5.  Witnesses — pariiea  claiming  and  defending  as  heirs.  On  bill  by 
the  heirs  of  a  deceased  mother,  against  the  heirs  of  their  step-faiher 
and  hnsband  of  the  mother,  to  declare  a  resulting  trust  as  to  land  held 
by  him,  the  complainants  are  incompetent  witnesses. 

6.  Chancery— DEFAULT— tr/io<  it  admits.  A  default  in  a  bill  in  chan- 
cery admits  only  facts  properly  alleged,  and  not  that  those  facts  au- 
thorized the  decree.  It  does  not  admit  the  conclusion  of  the  pleader. 
If  the  bill  Is  wholly  insufficient  to  support  the  decree  rendered,  the 
exror  can  be  insisted  on  notwithstanding  the  default. 

Writ  op  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  IsAAO  G.  Wilson,  Judge,  presiding. 

Messrs.  Jones  &  Booers,  for  the  plaintiflFs  in  error. 

Ml:.  F.  G.  Garfield,  and  Mr.  W.  J,  Brown,  for  the  defend- 
ants in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  by  the  above  named  defendants 
in  error,  as  surviving  children  and  heirs-at-law  of  Mary  Wis- 
ker  Koster,  against  plaintiffs  in  error  and  one  August  Fisher, 
to  enforce  an  alleged  resulting  trust.  Plaintiffs  in  error  claim 
as  heirs  of  Nicholas  Koster,  deceased,  who  was  the  husband 
of  Mary  Wisker  Koster.  The  bill  was  filed  to  the  February 
term,  1887,  of  the  court  below.  On  the  14th  of  February, 
John  and  Nicholas  Koster  and  Anna  Holtzbentel  were  de- 
faulted. Subsequently,  Henry  Koster  answered  the  bill,  and 
August  Fisher  filed  a  disclaimer.  The  latter  has  no  interest 
in  the  case.  The  cause  proceeded  to  a  hearing,  and  a  decree 
was  entered  according  to  the  prayer  of  the  bill.  Henry  Kos- 
ter alone  sued  out  this  writ  of  error,  but  subsequently,  upon 
his  motion,  the  other  plaintiffs  in  error  were  made  parties. 

We  regard  the  bill  wholly  insufficient  to  authorize  the  de- 
cree, even  though  every  material  allegation  of  it  had  been  sus- 
tained by  competent  proof.  The  case  attempted  to  be  made 
is,  that  Nicholas  Koster,  the  husband,  purchased  the  land  in 
controversy  with  money  belonging  to  Mary  Wisker  Koster,  his 
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urife^  taking  the  title  in  his  own  name,  thereby  creating  a  re- 
sulting trust  in  bim  for  her  use.  Tbe  following  facts  appear 
from  the  bill :  Mary  Wisker  Koster  was  formerly  married  to 
one  Nicholas  Wisker,  of  which  marriage  defendants  in  error 
were  born.  The  family  resided  in  Germany,  where  the  father 
died  in  1853.  The  widow  afterward  married  Nicholas  Koster, 
and  in  1857  they,  with  her  children,  came  to  this  country. 
They  lived  in  Chicago  until  the  fall  of  that  year,  the  husband 
and  oldest  son  working  in  the  country,  when  they  removed  to 
DuPage  county  and  lived  upon  a  small  piece  of  land  which 
they  rented.  They  then  leased  a  farm  of  eighty  acres,  on 
which  they  resided  for  five  years,  and  at  the  expiration  of  that 
term  rented  another  eighty-acre  farm,  which  they  occupied 
for  a  like  term  of  five  years.  At  the  time  of  her  marriage 
with  Nicholas  Eoster,  Mary  Wisker  owned  a  small  piece  of 
property  in  Germany,  which  she  sold  prior  to  leaving  that 
country,  but  the  bill  shows  affirmatively  that  the  proceeds  of 
that  sale  were  all  expended  in  the  voyage  to  America  and  in 
the  support  of  the  family  prior  to  the  leasing  of  the  first  eighty 
acres,  and  the  attempt  is  to  show  that  during  the  ten  years  in 
which  the  family  occupied  and  cultivated  the  two  eighty-acre 
farms,  the  mother  of  complainants  acquired  the  money  with 
which  tbe  land  in  controversy  was  purchased. 

There  is  an  indefiniteness  in  many  of  the  statements  made 
in  relation  to  the  family  during  this  period,  but  applying  the 
rule  that  pleadings  are  always  to  be  taken  most  strongly 
against  the  pleader,  the  bill  shows  that  Nicholas  Koster  was, 
during  that  time,  residing  with  the  family  on  the  farm,  main- 
taining the  relation  to  Mary  Wisker  Koster  and  her  children, 
of  husband  and  father.  While  it  is  averred  that  he  was  a  man 
without  ability  or  inclination  to  make  money,  indolent  and 
dissolute  in  his  habits,  it  can  not  be  seriously  contended  that 
the  question  as  to  whether  he  sustained  that  relation  to  the 
family  would  depend  upon  his  hal)its  or  ability  to  make  money. 
It  is  not  shown  that  he  did  not  become  the  tenant  of  both  of 
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the  farms,  and  it  may  be  fairly  inferred  from  the  allegations 
of  the  bill  that  he  did.  At  least  in  one  instance  he  was  con- 
sulted about  the  disposition  of  the  crops,  and  his  advice,  which 
proved  to  be  very  unwise,  followed. 

Turning  to  the  allegations  as  to  the  obtaining  of  the  money 
with  which  this  land  was  purchased,  we  find  it  stated  that 
"William  and  Frank  (two  of  the  sons)  worked  away  from  home 
among  neighbors  and  farmers  when  not  engaged  in  work  and 
carrying  on  the  farm,  while  the  mother  and  eldest  sister  helped 
carry  on  the  farm,  working  in  the  fields  as  well  as  in  the  house ; 
♦     *     *     that  William  and  Frank  earned  money  and  pur- 
chased teams,  wagons,  tools  and  stock  wherewith  to  stock  and 
carry  on  the  farm,  besides  money  in  different  sums  which  they 
handed  over  to  thfeir  mother."     Also,  that  during  the  second 
term  of  five  years  "William,  Frank  and  Nicholas,  besides  help- 
ing their  mother  and  sister  in  working  thelast  mentioned  farm, 
worked  away  from  home  among  the  neighbors  and  farmers, 
earning  money  in  different  amounts,  which  they  either  handed 
over  and  gave  to  their  said  mother,  or  laid  out  and  expended  for 
their  said  mother,  so  that  at  the  end  of  their  term  upon  said 
place  a  fine  personal  property  of  horses,  wagons,  stock,  steers, 
young  cattle,  and  all  the  usual  implements  and  machinery 
necessary  and  requisite  to  the  carrying  on  of  a  farm,  had  been 
so  acquired  and  put  in  the  said  mother's  possession,  aside  from 
any  sum  of  money  which  she  might  have  saved  up  during  the 
time  so  named,  when  handed  to  her  by  said  complainants.^^      It 
will  be  observed  that  these  averments  wholly  fail  to  state  the 
value  of  the  money  or  property  mentioned,  and  are  indefinite 
and  uncertain  as  to  whether  the  money  and  property  were 
handed  over  and  delivered  by  the  sons  to  the  mother  as  gifts 
to  her  or  merely  as  a  custodian.    In  fact,  the  latter  is  the  only 
fair  inference  to  be  drawn  from  the  language  used,     "Which 
they  handed  over  to  their  mother," — "which  they  put  in  pos- 
session of  their  said  mother," — "so  acquired  and  put  in  the 
said  mother's  possession," — are  expressions  inconsistent  with 
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the  idea  of  tbe  mother  becoming  the  owner  of  sach  property 
in  her  own  right. 

The  bill  then  proceeds :  "That  during  the  period  of  ten 
jears  aforesaid,  the  work  performed  by  the  step-father,  by 
reason  of  the  causes  hereinbefore  recited,  was  not  worth  his 
board  and  clothing  had  and  used  during  such  period ;  and 
^complainants  further  show,  that  at  the  end  of  their  term  on 
the  last  mentioned  place,  and  the  putting  in  the  possession  of 
their  said  mother  the  personal  property  and  effects,  as  afore* 
said,  and  having  arrived  at,  and  some  of  them  beyond,  their 
majority,  and  even  handed  over  to  their  mother  moneys  they 
had  earned  after  they  became  of  age,  and  the  time  having 
arrived  when  it  was  necess9.ry  that  each  should  look  after  his 
own  individual  interests,  and  having  put  into  the  possession  of 
their  mother  the  means  that  would  secure  her  against  poverty 
and  want,  the  further  work  of  farms  by  their  united  efforts 
was  abandoned,  and  each  prepared  to  look  thereafter  for 
his  own  separate  interest;  and  thereupon  the  said  mother 
and  step-father  proceeded  to  sell  the  personal  property  so  ac- 
quired Eknd put  in  possession,  as  aforesaid,  at  public  sale,  taking 
time  promissory  notes  for  the  same,  and  when  said  promis« 
«ory  notes  matured,  said  Nicholas  Koster  collected  the  same, 
and  with  the  money  so  collected  purchased  of  one  Hiram 
Walker  a  part  of  the  north-east  quarter  of  the  north-west 
quarter  of  section  36,  *  *  *  and  without  the  said  mother's 
knowledge  or  consent  took  the  title  thereof  in  his  own  name.** 
It  is  then  alleged  that  the  complainants,  or  some  of  them, 
naoved  the  mother  and  step-father  on  the  place  so  purchased, 
and  fixed  the  same  up  for  them  a  home,  and  that  they,  by  rent- 
ing the  land  and  from  the  produce  raised  thereon,  obtained  their 
living.  "When  the  mother  complained  to  the  step-father,  as 
she  often  did,  that  he  had  taken  the  title  to  the  property,  the 
earnings  of  herself  and  children,  in  his  own  name,  he  would 
pacify  her  that  her  children  should  have  it  when  they  were 
done  with  it,  and  so  the  said  mother  and  step-father  continued 
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to  live  together  on  the  little  place,  in  the  manner  recited,  until 
the  22d  day  of  August,  1885,  when  the  mother  of  your  com- 
plainants, said  Mary  Wisker  Roster,  died  intestate,  and  on  the 
14th  day  of  August,  1886,  the  step-father,  Nicholas  Koster^ 
died  intestate,  leaving  as  his  only  heirs-at-law,  two  brothers^ 
John  Koster  and  Nicholas  Koster,  residents  of  Luxemburg,, 
and  one  sister,  Anna  Holtzbentel,  a  resident  of  Wisconsin." 

These  are  the  only  allegations  in  the  bill  from  which  it  can 
be  concluded  that  the  money  paid  to  Walker  for  this  land  was 
the  money  of  complainants'  mother.  As  already  shown,  it  is 
not  averred  that  the  property  from  which  it  was  realized  was 
given  to  her,  and  it  is  remarkable  that  in  all  the  statements 
of  this  bill  there  is  no  allegation  from  which  it  can  be  said, 
or  even  inferred,  that  she  claimed  such  property  or  the  money 
realized  from  its  sale,  or  that  Nicholas  Koster  at  any  time 
recognized  such  right  in  her.  As  a  matter  of  law,  if  the  re- 
lation of  parent  and  child  existed  between  the  step-father  and 
these  complainants  during  the  time  mentioned, — and,  as  we 
have  said,  there  is  nothing  to  show  the  contrary, — the  pro- 
ceeds of  their  labor  became  his  property.  Bond  v.  Loekwood, 
33  111.  212 ;  Mowbry  v.  Mowbry,  64  id.  383 ;  Capek  v.  Kropiky 
129  id.  609. 

But,  independent  of  the  question  as  to  who  was  entitled  to 
the  proceeds  of  their  labor,  it  will  not  be  seriously  questioned 
that  if  the  mother  chose  to  allow  the  step-father  to  have  the 
money  as  his  own,  even  though  she  could  have  claimed  it 
herself,  no  resulting  trust  arose  by  his  investing  it  in  his  name. 
It  is  too  clear  for  argument  that  a  resulting  trust  of  this  kind 
can  only  arise  where  the  purchase  money  is  shown  to  have 
belonged  to  the  alleged  cestui  que  trust,  which  fact  must  be 
clearly  alleged  and  proved.  The  trust  arises,  if  at  all,  at  the 
time  the  deed  is  taken,  and  upon  the  facts  then  existing. 
(Alexander  et  al.  v.  Tarns  et  al,  13  111.  221.)  Parol  proof  is 
competent  to  establish  the  trust,  but  it  must  always  be  clear 
and  satisfactory.    {Boyd  v.  McLean,  1  Johns.  Ch.  590 ;  White^ 
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more  v.  Lamed,  70  Me.  276  ;  Mahoney  v.  Mahoney,  65  111.  406.) 
The  peculiar  circumstances  of  the  family  relation  here  exist- 
ing strongly  incline  a  court  to  sustain  complainants*  claim 
to  this  land,  but  to  do  so  upon  this  bill,  on  the  theory  that  a 
resulting  trust  existed,  would  be  a  violation  of  every  legal 
principle,  and  render  paper  titles  altogether  uncertain,  if  not 
worthless. 

It  is  true  that  a  part  of  the  defendants  below  suffered  a 
default,  and  could  not,  therefore,  be  now  heard  to  question 
the  suflSciency  of  the  evidence ;  but  their  default  admits  only 
facts  properly  alleged,  and  not  that  those  facts  authorized  the 
decree  rendered.  (Gaidt  v.  Hoagland,  25  111.  266 ;  Wing  v. 
Cropper,  35  id.  256;  Thompson  v.  Dearborn,  107  id.  87.)  A 
default,  in  equity,  does  not  admit  the  conclusion  of  the  pleader 
from  the  facts.  If,  therefore,  as  we  have  seen,  the  bill  is  wholly 
insufficient  to  support  the  decree  rendered,  the  error  can  be  in- 
sisted upon  here,  notwithstanding  the  default. 

As  we  shall  remand  the  cause  generally,  thereby  giving 
eomplainants  an  opportunity  to  amend  their  bill  if  they  can 
do  BO,  other  questions  raised,  which  may  affect  another  hear- 
ing, will  be  briefly  disposed  of.  It  is  clear  that  in  order  to 
make  a  valid  decree  against  all  parties  interested,  the  heirs  of 
the  brother  of  Nicholas  Koster,  who  seems  to'  have  died  pend- 
ing the  action,  should  be  made  parties  to  any  future  proceed- 
ing in  the  cause. 

We  are  clearly  of  the  opinion  that,  as  the  record  now  stands, 
the  children  of  Mary  Wisker  Koster  are  incompetent  to  testify 
against  those  claiming  under  Nicholas  Koster. 

We  do  not  consider  the  question  of  laches,  raised  by  plain- 
tiffs in  error,  as  of  controlling  importance  in  the  case,  if  the 
trast  relation  existed,  as  claimed  by  complainants. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  where  leave  should  be 
granted  the  complainants,  if  asked,  to  amend  their  bill. 

Decree  reversed. 
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The  Atchison,  Topeka  and  Santa  Fe  Eailroad  Company 

v. 
Margaret  E.  Feehan,  Admx. 

Filed  at  Ottawa  November  29, 1898. 

1.  NegijIGENOE— dec /ara/ion  cw  to  ordinance  limiting  speed  of  trains 
in  a  village.  In  an  action  against  a  railroad  company  to  recover  tor 
-damages  for  killing  plaintiff's  intestate  through  negligence  by  the 
running  of  a  train  of  oars  through  a  village  at  a  greater  rate  of  speed 
than  allowed  by  an  ordinance  of  the  village,  the  declaration,  in  allege 
ing  the  ordinance,  used  the  present  tense,  that  there  was,  at  the  time 
-of  filing  the  declaration,  nearly  six  months  after  the  death  of  the  in- 
testate, an  ordinance  in  force  regulating  the  speed  of  trains:  Held^ 
that  the  allegation  was  defective,  but  that  the  defect  was  cured  by  the 
verdict. 

2.  Same — inatructiona  aa  to  comparative  negligence,  token  no  error. 
There  is  no  prejudicial  error  in  giving  an  instruction  based  on  the 
doctrine  of  comparative  negligence,  when  by  it  the  jury  are  required 
to  believe,  from  the  evidence,  that  at  the  time  of  the  injury,  etc.,  "the 
deceased  was  in  the  exercise  of  ordinary  care,  viz.,  such  care  as  a  rea- 
sonably prudent  person,  under  the  circumstances,  would  adopt  for  the 
security  of  his  person,"  and  that  the  death  of  the  deceased  was  caused 
hj  the  negligence  of  the  defendant. 

3.  PiiEADiNG— trfccn  defect  in  declaration  ia  cured  by  verdict.  Where 
there  is  any  defect,  imperfection  or  omission  in  any  pleading,  whether 
in  substance  or  in  form,  which  would  have  .been  fatal  on  demurrer,  yet 
if  the  issue  joined  be  such  as  necessarily  required,  on  the  trial,  proof 
of  the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and  with- 
out which  it  is  not  to  be  presumed  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such  de- 
fect, imperfection  or  omission  is  cured  by  the  verdict. 

4.  It  will  not  be  presumed  that  the  judge  would  have  directed  the 
jury  to  find,  or  that  the  jury  would  have  found,  a  verdict  convicting 
the  defendant  of  negligence  in  running  its  train  in  contravention  of 
the  village  ordinance,  without  proof  that  it  was  in  force  at  the  time 
of  the  accident. 

5.  Evidence— date  of  ordinance  regulating  apeed  of  trains.  In  an. 
action  against  a  railway  company  for  negligence  in  running  a  train  of 
cars  at  a  prohibited  rate  of  speed,  resulting  in  the  death  of  the  plain- 
tiffs intestate,  a  section  of  an  ordinance  of  the  village  regulating  the 
speed  of  the  trains  within  the  corporate  limits  was  offered  in  evidence 
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and  admitted.  The  authenticity  of  the  ordinance  was  admitted,  but 
the  bill  of  exceptions  failed  to  show  its  date  or  when  it  was  passed, 
and  the  admission  of  the  same  was  objected  to  upon  various  speoifio 
grounds,  but  not  on  the  ground  it  was  not  in  force  at  the  time  of  the 
death  of  the  intestate:  Held,  that  the  defendant,  by  admitting  the 
authenticity  of  the  book  of  ordinances,  and  in  raising  no  question  as 
to  the  date  of  the  ordinance,  raised  a  strong  inference  that  the  ordi- 
nance appeared  by  the  book  to  have  been  in  force  at  the  date  of  the 
accident. 

6.  Witness — impeachment,  by  ahoicing  contradictory  statements.  The 
credit  of  a  witness  may  be  impeached  by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  he  testified  to  at  the  trial,  and  if, 
on  haying  his  attention  called,  on  cross-examination,  to  such  previous 
statements,  and  the  time,  place  and  occasion  upon  which  they  were 
made,  he  denies  or  does  not  admit  having  made  them,  such  previous 
statements  may  be  proved  by  way  of  impeachment. 

7.  But  if  the  witness  admits  the  declaration  or  statements  imputed 
io  him,  the  proof  on  the  other  side  becomes  unnecessary,  and  the  wit- 
ness has  an  opportunity  of  giving  such  reason,  explanation  or  exculpa- 
tion of  his  conduct,  if  any  there  be,  as  the  particular  transaction  may 
happen  to  furnish,  and  thus  the  whole  matter  is  brought  before  the 
court  at  once.  When  the  witness  admits  making  the  previous  contra- 
dictory statement,  no  further  proof  of  that  fact  is  necessary. 

8.  Instruction— to  find  for  the  defendant.  In  an  action  by  the  per- 
sonal representative  of  a  deceased  person,  against  a  railway  company, 
for  negligently  causing  the  death  of  the  intestate,  if  there  is  evidence 
tending  to  support  either  of  the  charges  of  negligence,  and  tending  to 
show  that  the  deceased,  at  the  time,  was  in  the  exercise  of  ordinary 
care,  an  instruction  to  the  jury  to  find  for  the  defendant  is  properly 
overruled. 

9.  Where  several  witnesses  testified,  with  more  or  less  positiveness, 
tbat  a  bell  was  ringing  continuously  while  the  train  was  approaching 
the  crossing  where  the  deceased  was  killed,  and  one  or  more  witnesses 
who  were  in  a  position  to  hear  testified  that  they  did  not  hear  the  bell 
ring,  it  was  held,  that  this  was  evidence  tending  to  show  no  bell  was 
rung,  and  sufficient  to  make  it  the  duty  of  the  court  to  submit  that 
question  to  the  jury. 

10.  Qkyui — as  to  the  relative  weight  of  evidence.  On  the  trial  of  an 
action  against  a  railroad  company,  based  on  its  neglect  to  ring  a  bell 
or  sound  a  whistle,  the  court  refused  to  instruct  the  jury  "that  the  af- 
firmative testimony  of  witnesses  that  the  bell  was  rung  and  the  whistle 
sounded  at  a  given  time  and  place  is  of  greater  force  and  weight  than 
the  negative  testimony  of  witnesses  of  no  greater  credibility,  and  who 
bad  no  better  opportimity  of  hearing  that  the  bell  was  not  rung  or 
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the  whistle  sounded,  or  that  they  did  not  hear  them :"  Held,  that  the 
instraotlon  was  but  a  mere  abstract  proposition,  and  that  there  was  no 
error  in  refusing  to  give  the  same. 

11.  Sams — repeating.  There  is  no  error  In  refusing  instructions, 
when,  so  far  as  .they  announce  correct  propositions  of  law  applicable  ta 
the  case,  they  are  embodied  in  the  instructions  given. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Grundy 
county ;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 

Mr.  Edgar  A.  Bancroft,  and  Mr.  S.  C.  Stough,  for  the 
appellant : 

The  court  should  have  directed  a  verdict  for  the  defendant. 
The  burden  was  upon  plaintiff  to  show  that  the  deceased  was 
not  guilty  of  contributory  negligence.  Railrocid  Co,  v.  Grimes, 
13  111.  585;  Dwyerv,  Talcotty  16  id.  300;  Kepperly  v.  Rains- 
den,  83  id.  354;  Railroad  Co,  y.  Hetherington,  id.  510. 

The  ordinance  was  improperly  admitted.  Ordinances  must 
be  specially  pleaded.  Chumasero  v.  Gilbert,  24  111.  293 ;  People 
V.  Chicago,  27  111.  App.  217;  Railroad  Co,  v.  Klauber,  9  id. 
613;  Bakery,  Magnon,  id.  155;  Railroad  Co,  v.  Wagner,  10 
id.  595. 

Pleading  over  does  not  always  cure  a  defective  pleading. 
1  Chitty's  PI.  (13th  Am.  ed.)  681,  682. 

Nor  was  the  defect  in  the  declaration  cured  by  the  verdict. 
1  Chitty's  PI.  673 ;  Harding  v.  Cragin,  8  Vt.  509 ;  Gotdd  v. 
Kelly,  16  N.  H.  551;  Coal  Co.  v.  Young,  24  111.  App.  235; 
Wright  v.  Bennett,  3  Scam.  258 ;   Culver  v.  Baiik,  64  111.  528. 

Appellee's  witnesses  only  negatively  testify  that  they  did 
not  see  the  light  or  hear  the  bell  or  whistle,  while  the  appel- 
lant's witnesses  state  positively  that  the  bell  was  rung  and 
the  light  was  burning.  The  rule  is  familiar  that  positive 
evidence  of  this  character  is  entitled  to  more  weight  than 
negative.  Railroad  Co.  v.  Still,  19  111.  509 ;  Railroad  Co.  v. 
Stumps,  55  id.  367;   Railroad  Co.  v.  Robinson,  106  id.  142; 
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Railroad  Go.  v.  Gretzner,  46  id.  74;  Wabash  \.  Hicks,  13  111. 
App.  407 ;  Stitt  v.  Huidekoper,  17  Wall.  384 ;  McKeeher  v. 
iJaiZroad  Co.  80  N.  T.  667 ;  Culham  v.  Railroad  Co.  60  id.  133. 

Plaintiff  was  bound  to  prove  that  the  negligence  alleged 
caused  the  injury, — in  other  words,  that  the  injury  was  the 
proximate  result  of  the  unlawful  rate  of  speed.  Railroad  Co. 
V.  People,  24  111.  App.  662 ;  120  111.  667. 

It  is  the  absolute  right  of  a  cross-examining  party  to  lay  a 
foundation  for  impeaching  a  witness  by  interrogating  him  as 
to  whether  or  not  he  has  made  contrary  declarations  on  a 
former  occasion,  and  where  the  proper  foundation  has  been 
laid,  it  is  the  right  of  the  party  seeking  to  impeach  the  witness 
to  introduce  such  impeaching  evidence,  and  the  exclusion  of 
it  will  be  error.  Thompson  on  Trials,  sec.  490 ;  Greenleaf  on 
Evidence,  sec.  462;  Railroad  Co.  v.  Ingraham,  131  111.  659; 
Presley  v.  Powers,  82  id.  125;  Brown  y. 'Railroad  Co.  125  id* 
600 ;  Breasler  v.  People,  117  id.  422 ;  Gardner  v.  Railroad  Co, 
17  111.  App.  262. 

The  admissibility  of  the  discrediting  testimony  does  not 
depend  on  the  degree  of  variance  between  it  and  the  subse- 
quent testimony.  If  it  differs  in  any  material  part,  it  is  for 
the  jury  to  determine  what  effect  such  difference  in  statements 
shall  have  on  the  witness'  credit.  Tinklepaugh  v.  Rounds,  24 
Minn.  298 ;  Seller  v.  Jenkinz,  97  Ind.  430. 

The  law  is  well  settled  that  the  plaintiff  can  not  recover, 
unless,  at  the  time  of  the  accident,  the  deceased  was  in  the 
exercise  of  due  care  for  his  own  safety ;  and  if  the  instruction 
was  calculated  to  convey  the  idea  to  the  jury  that  the  plaintiff 
might  recover,  although  the  deceased  was  guilly  of  negligence 
which  materially  contributed  to  the  injury,  it  could  not  be 
sustained.  Railroad  Co.  v.  Fietsam,  123  111.  518 ;  Railroad  Co, 
V.  Fay,  16  id.  658  ;  'Railroad  Co.  v.  Hazzard,  26  id.  373 ;  Rail- 
road Co.  V.  Cragin,  71  id.  177. 
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Mr.  E.  L.  Clover,  and  Mr.  George  W.  W.  Blake,  for  the^ 
appellee : 

The  instruction  as  to  the  credit  and  weight  to  be  given  to- 
the  witness  was  properly  refused.  Railroad  Co.  v.  Robinson, 
106  111.  U2;  Martin  v.  People,  64  id.  225. 

An  omission  to  perform  a  duty  imposed  by  statute  is  jmma 
facie  negligence.  Railroad  Co.  v.  Terhune,  60  111.  161 ;  Rail- 
road Co.  V.  Geddis,  33  id.  304;  Railroad  Co.  v.  GiUis,  68  id. 
318;  Railroad  Co.  v.  Barr,  31  111.  App.  61. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Margaret  E. 
Peehan,  administratrix  of  the  estate  of  Edward  Feehan,  de- 
ceased, against  the  Atchison,  Topeka  and  Santa  Fe  Eailroad 
Company,  to  recover  damages  for  the  death  of  the  plaintiflf'B 
intestate,  caused,  as  is  alleged,  by  the  negligence  of  the  de- 
fendant. The  deceased  was  killed  August  24,  1891,  by  one  of 
the  defendant's  passenger  trains,  at  a  crossing  of  the  defend- 
ant's railroad  over  one  of  the  public  streets  of  the  village  of 
Kinsman,  in  Grundy  county.  Kinsman  is  a  small  incorpo- 
rated village,  having  about  160  inhabitants,  and  embracing 
within  its  corporate  limits  a  territory  80  rods  square. 

Peehan,  at  the  time  of  his  deatb,  was  living  over  Meagher's 
store,  which  was  a  little  over  two  blocks  south  of  the  crossing 
of  Wilson  street  over  the  railroad.  He  was  then  employed 
by  Meagher  to  deliver  goods  and  collect  milk  throughout  the 
surrounding  country,  and  for  that  purpose,  he  was  accustomed' 
to  drive  about  in  a  covered  milk  wagon. 

The  defendant  had  two  trains  passing  through  the  village  at 
about  7  o'clock  in  the  morning,  one  an  accommodation  train 
which  stopped  at  the  station,  and  the  other  a  fast  vestibule 
train  which  did  not  stop  there.  On  the  morning  in  question, 
Feehan  got  into  his  milk  wagon  at  Meagher's  store  and  drove 
north  to  the  Wilson  street  crossing,  and  as  he  was  going  on 
to  the  mdin  track  of  the  railroad,  he  was  struck  by  the  vesti- 
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bule  train  running  at  the  rate  of  from  twenty-five  to  thirty 
miles  an  hour,  and  instantly  hilled. 

The  declaration  contains  six  counts.  The  first  count  alleges^ 
generally,  that  the  defendant,  by  its  servants,  carelessly  and 
improperly  drove  and  managed  the  locomotive  engine  and 
train,  and  thereby  killed  the  plaintiff's  intestate.  The  second 
count  alleges  a  failure  to  give  the  statutory  signal  of  the  ap- 
proach of  the  train  by  ringing  a  bell  or  sounding  a  whistle* 
The  third  count  alleges  the  running  of  the  locomotive  engine 
and  cars  at  a  great  and  unlawful  rate  of  speed  within  the- 
limits  of  the  village  of  Kinsman,  in  consequence  of  which  the 
deceased  was  killed;  "that  the  village  of  Kinsman  was  then 
and  there  an  incorporated  village,  in  conformity  with  and  by 
virtue  of  the  laws  of  the  State  of  Illinois,  and  that  section  one 
of  an  ordinance  of  said  villjtge,  entitled  *An  ordinance  regu- 
lating the  speed  of  cars  or  locomotives  upon  a  railroad,'  is  as* 
follows,  viz:  'Section  1.  That  no  locomotive  engine  attached 
to  any  railroad  passenger  car  shall  be  driven,  propelled  or  run 
upon  or  along  any  railroad  track  within  the  village  of  Kins- 
man, at  a  greater  rate  of  speed  than  ten  miles  an  hour,  nor 
shall  any  locomotive  engine  attached  to  any  freight  car  be 
driven,  propelled  or  run  upon  or  along  any  railroad  track 
within  said  village  at  a  greater  rate  of  speed  than  six  miles 
per  hour,'  and  that  the  said  injury  was  occasioned  by  reason 
of  the  negligence  of  the  defendant  running  its  locomotive  en- 
gine and  train  of  cars  at  a  greater  rate  of  speed  than  allowed 
by  said  ordinance  of  said  village." 

The  fourth  count  alleges  an  ordinance  of  the  village, 
prohibiting  railroad  companies  allowing  a  whistle  on  any 
locomotive  engine  to  be  sounded  within  the  village,  except 
necessary  brake  signals,  and  such  signals  as  may  be  abso^ 
lutely  necessary  to  prevent  injury  to  persons  and  property, 
and  requiring  a  bell  on  each  engine  to  be  rung  continually 
while  running  within  the  village,  and  alleging  that  a  bell  upon 
the  locomotive  engine  in  question  was  not  rung  within  the- 
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village  as  required  by  the  ordinance,  and  that  by  reason  of  the 
negligence  of  the  defendant  in  that  respect,  the  deceased  was 
killed.  The  fifth  count  is,  in  substance,  a  combination  of  the 
third  and  fourth.  The  sixth  count  alleges  the  erection  and 
maintenance  by  the  defendant  upon  its  right  of  way  of  cer- 
tain obstructions,  so  as  to  shut  off  the  view  of  approaching 
trains,  but  as  there  is  no  averment  that  the  acts  therein  com- 
plained of  were  in  any  respect  negligent,  it  is  manifest  that 
no  cause  of  action  is  stated  in  that  count. 

To  this  declaration,  the  defendant  pleaded  not  guilty,  and 
at  the  trial  the  jury  found  the  defendant  guilty,  and  assessed 
the  plaintiff's  damages  at  $3000.  The  defendant  thereupon 
entered  its  motion  for  a  new  trial,  and  also  its  motion  in  ar- 
rest of  judgment,  whicli  motions  were  severally  overruled,  and 
judgment  was  entered  upon  the  verdict  in  favor  of  tbe  plain- 
tiff for  $3000  and  costs.  On  appeal  to  the  Appellate  Court, 
the  judgment  was  affirmed,  and  the  record  is  brought  to  this 
court  by  appeal  from  the  judgment  of  affirmance. 

The  first  proposition  urged  upon  our  attention  is,  that  the 
trial  coui't  erred  in  refusing  to  instruct  the  jury  that,  under 
the  evidence,  tbe  plaintiff  was  not  entitled  to  recover,  and  that 
their  verdict  should  be  for  the  defendant.  Evidence  was  in- 
troduced at  the  trial  applicable  to  two  of  the  charges  of  neg- 
ligence contained  in  the  declaration,  viz:  (1)  the  failure  of 
the  defendant  to  give  the  statutory  warning  of  the  approach 
of  its  train  to  the  street  crossing  by  sounding  a  whistle  or 
ringing  a  bell,  and,  (2)  in  running  its  train  at  a  rate  of  speed 
forbidden  "by  the  ordinance  of  the  village  of  Kinsman.  If 
there  was  evidence  tending  to  support  either  of  these  charges 
of  negligence,  and  tending  to  show  that  the  deceased  at  the 
time  was  in  the  exercise  of  ordinary  care,  and  that  the  defend- 
ant's negligence  caused  the  injury  which  resulted  in  his  death, 
the  instruction  was  properly  refused. 

As  to  the  first  of  these  charges  of  negligence,  all  that  need 
be  said  is,  that  while  several  witnesses  testified  with  more  or 
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less  of  positiveness,  that  a  bell  was  ringing  continuously  whiliB 
the  train  was  approaching  the  crossing,  one  or  more  witnesses 
who  were  in  a  position  to  hear,  testified  that  they  did  not  hear 
the  bell  rung.  This  was  evidence  tending  to  show  that  no 
bell  was  rung,  suflScient  to  make  it  the  duty  of  the  court  to 
submit  the  question  to  the  jury.  Whether  the  verdict  was  in 
accordance  with  the  preponderance  of  the  evidence  is  a  ques- 
tion which  we  are  not  at  liberty  to  consider,  nor  is  it  material 
as  bearing  upon  the  question  of  the  propriety  of  the  ruling  of 
the  court  in  refusing  to  give  the  instruction  asked. 

As  to  the  other  charge  of  negligence,  viz.,  that  of  running 
the  train  at  a  rate  of  speed  prohibited  by  the  village  ordinance, 
the  evidence  is  undisputed  that,  at  the  time  Feehan  was  killed, 
the  train  was  running  at  least  at  from  twenty-five  to  thirty 
miles  an  hour.  That  was  clearly  in  excess  of  the  maximum 
rate  of  speed  prescribed  by  the  ordinance.  But  it  is  claimed 
that  there  is  a  failure  both  of  allegation  and  proof  of  an  ordi- 
nance regulating  the  speed  of  trains  in  the  village  in  force  at 
the  time  of  Feehan's  death. 

It  can  not  be  disputed  that  the  count  in  which  this  charge 
is  made  is  defective,  and  it  doubtless  would  have  been  so  held 
on  demurrer.  In  alleging  the  ordinance,  the  present  tense 
only  is  used,  and  the  averment,  when  literally  construed,  is 
to  the  effect  that  at  the  date  of  filing  the  declaration,  which 
was  nearly  six  months  after  Feehan's  death,  there  was  in  force 
an  ordinance  of  the  village  of  the  tenor  alleged.  But  we  are 
of  the  opinion  that  the  defect  is  one  which  is  aided  by  ver- 
dict. The  rule  on  this  subject,  as  stated  by  Mr.  Chitty,  is  as 
follows :  "Where  there  is  any  defect,  imperfection  or  omission 
in  any  pleading,  whether  in  substance  or  in  form,  which  would 
have  been  a  fatal  objection  on  demurrer,  yet  if  the  issue  joined 
be  such  as  necessarily  required,  on  the  trial,  proof  of  the  facts 
BO  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would  di- 
rect the  jury  to  give,  or  the  jury  would  have  given,  the  verdict, 

14—149  Iiili. 
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finch  defect,  imperfection  or  omission  is  cnred  by  verdict. "^ 
1  Chitty's  Plead,  (14th  Am.  ed.)  673 ;  Ladd  v.  Pigott,  114  lU. 
647;  Barnes  v.  Brookman,  107  id.  317;  Heimany,  Schroeder, 
74  id.  158;  L.  S.  dt  M.  S.  Ry.  Co,  v.  O'Conner,  115  id.  264  ^ 
Keegan  v.  Kinnarey  123  id.  280 ;  Barker  v.  Koozier,  80  id.  206 ; 
City  ofLaSalle  v.  Porterfield,  138  id.  114;  I.  C.  R.  R.  Co.  v. 
Simmons,  38  id.  242. 

In  L.  S.  d  M.  S.  Ry.  Co.  v.  O'Conner,  supra,  the  defect  in 
the  declaration  seems  to  have  been  identical  with  the  one  now 
nnder  consideration,  and  it  was  held  to  have  been  cured  by 
verdict.  In  I.  C.  R.  R.  Co.  v.  Simmons,  supra,  which  was  an 
action  on  the  case  to  recover  damages  for  a  personal  injury ,^ 
the  declaration  contained  no  averment  that  the  plaintiff  was 
in  the  exercise  of  proper  care,  and  that  omission  was  held  to 
be  cured.  In  Heiman  v.  Schroeder,  supra,  which  was  a  pro- 
ceeding  for  the  enforcement  of  a  mechanic's  lien,  the  petition 
contained  no  sufficient  averment  that  the  time  of  furnishing 
the  materials,  the  performance  of  the  work  and  the  payment, 
therefor,  were  within  the  several  periods  prescribed  by  the 
statute,  and  the  defect  was  held  to  be  cured. 

There  can  be  no  doubt  that  the  issue  joined  upon  the  alle- 
gation of  negligence  in  running  the  train  at  a  rate  of  speed 
prohibited  by  the  ordinance,  necessarily  required  proof  of  an 
ordinance  in  force  at  the  time,  and  it  will  not  be  presumed 
that  the  judge  would  have  directed  the  jury  to  find,  or  that 
the  jury  would  have  found,  a  verdict  convicting  the  defendant 
of  negligence  in  running  its  train  in  contravention  of  the  pro- 
visions of  the  ordinance,  without  proof  that  such  ordinance 
was  then  in  force.  The  case  is  thus  clearly  brought  within 
the  doctrine  of  the  cases  above  cited. 

The  point  that  the  record  fails  to  show  affirmatively  that  ihe^ 
ordinance  read  in  evidence  was  in  force  at  the  time  of  Fee- 
ban's  death  presents  questions  of  perhaps  somewhat  greater 
difficulty,  but  we  are  inclined  to  hold  that  the  evidence  in  that 
respect  is  not  obnoxious  to  the  objection  made  to  it.    The  bill 
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of  exceptions  recites  that  the  plaintiff  offered  in  evidence 
sections  1  and  5  of  an  ordinance  entitled,  "An  ordinance 
regulating  the  speed  of  cars  or  locomotives  upon  a  railroad/' 
from  a  book  admitted  to  be  the  ordinances  of  the  village  of 
Kinsman,  and  the  sections  offered  are  then  set  out  at  length. 
It  is  then  recited  that  the  defendant  objected  to  the  admission 
of  these  sections  in  evidence,  generally,  and  also  specially  to 
the  first  section  '^because  it  was  not  pleaded  that  it  was  in 
force  at  the  time  of  the  accident,  nor  that  the  speed  was  faster 
than  permitted,  nor  that  the  accident  resulted  in  consequence 
of  the  speed ;  and  to  the  fifth  section,  that  it  was  unreason- 
able." It  then  appears  that  the  court  sustained  the  objection 
to  the  fifth  section  and  excluded  it,  but  overruled  the  objec- 
tion to  section  one,  and  that  to  that  ruling,  the  defendant 
duly  excepted. 

It  is  true  there  is  no  recital  in  the  bill  of  exceptions  as  to 
the  date  of  the  ordinance,  but  when  the  offer  to  read  the  ordi- 
nance was  made,  the  book  of  ordinances  was  before  the  court 
and  in  the  hands  of  counsel.  To  make  the  book  competent 
as  evidence  in  the  case  for  any  purpose,  it  must  have  pur- 
ported to  have  been  published,  or  at  least  to  show  that  the 
ordinance  in  question  was  passed,  before  Feehan's  death,  so 
as  to  have  been  in  force  at  that  time.  The  book  was  admit- 
ted to  be  the  ordinances  of  the  village  of  Kinsman,  and  no 
objection  to  its  competency  as  an  instrument  of  evidence  was 
made.  This  must  be  taken  to  be  tantamount  to  an  admission 
that  it  was  competent. 

It  should  also  be  noticed  that,  while  several  special  objec- 
tions were  made  to  the  admission  of  the  sections  of  the  ordi- 
nance offered,  the  objection  that  the  ordinance  was  not  in 
force  at  the  date  of  the  accident  was  not  raised  or  even  sug- 
gested. It  can  scarcely  be  doubted  that  the  book  showed  upon 
its  face  the  date  of  its  own  publication,  or  the  date  of  the  pass- 
age of  the  ordinance,  or  both,  and  it  seems  clear  that  those 
questions  were  brought  sharply  to  the  attention  of  counsel  at 
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the  time.  Their  conduct  then  in  admitting  the  authenticity 
of  the  book,  and  in  raising  no  question  in  relation  to  the  date 
of  the  ordinance,  raises  an  inference  almost  if  not  quite  as 
strong  as  direct  and  positive  proof,  that  the  ordinance  ap- 
peared by  the  book  to  have  been  in  force  at  the  date  of  the 
accident. 

As  to  the  question  of  care  exercised  by  the  deceased  for  his 
own  safety  at  the  time  he  was  killed,  there  is  evidence  in  the 
record  tending  to  show  that  he  was  in  the  exercise  of  due  care. 
We  also  think  that  the  evidence  presented  the  question  whether 
the  negligence  of  the  defendant  was  the  cause  of  Feehan's 
death.  It  follows  that  the  peremptory  instruction  to  the  jury 
to  return  a  verdict  of  not  guilty  asked  by  the  defendant  was 
properly  refused. 

The  next  contention,  viz.,  that  section  one  of  the  ordinance 
was  improperly  admitted  in  evidence,  is  sufficiently  answered 
by  what  has  already  been  said,  and  need  not  be  further  noticed. 

Complaint  is  next  made  of  the  refusal  of  the  court  to  give 
to  the  jury  the  following  instruction  asked  by  the  defendant: 

"The  jury  are  further  instructed  by  the  court,  as  a  matter 
of  law,  that  the  affirmative  testimony  of  witnesses  that  the 
bell  was  rung  and  whistle  sounded  at  a  given  time  and  place 
is  of  greater  force  and  weight  than  the  negative  testimony  of 
witnesses  of  no  greater  credibility,  and  who  had  no  better  op- 
portunity of  hearing,  that  the  bell  was  not  rung  or  the  whistle 
sounded,  or  that  they  did  not  hear  them." 

The  force  and  weight  to  be  given  to  the  testimony  of  the 
respective  witnesses  is  a  matter  to  be  deter/nined  by  the  jury, 
and  with  which  the  court  should  not  ordinarily  interfere.  As 
said  in  Martin  v.  The  People,  54  111.  226,  "A  court  can  hardly 
err  in  refusing  to  give  any  instruction  which  seems  designed 
to  influence  a  jury  as  to  the  credit  to  be  given  to  particular 
witnesses."  It  must  be  admitted  that  the  rule  that  positive 
evidence  of  the  character  of  that  referred  to  in  the  instruction 
is  entitled  to  greater  weight  than  negative,  is  supported  by  re- 
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peated  decisions  of  this  court,  and  we  are  not  disposed  to  hold 
that  it  would  have  been  error  if  the  court  had  given  to  the  jury 
an  instruction  applying  that  rule  to  the  testimony  before  them. 
But  while  this  may  be  so,  it  does  not  follow  that  the  refusal 
of  such  inslruction  was  erroneous.  Again  it  will  be  noticed 
that  the  instruction  as  asked  is  a  mere  abstract  proposition, 
and  as  has  been  frequently  held  by  this  court,  the  refusal  of 
such  instructions  is  not  error.  Devlin  v.  The  People,  104  HI. 
504.  We  are  of  the  opinion  then  that  the  instruction  was 
properly  refused. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  certain 
other  instructions  asked  by  the  defendant.  Without  noticing 
those  instructions  in  detail,  it  is  sufficient  to  say,  that  so  far 
as  they  announced  correct  propositions  of  law  applicable  to 
the  case,  they  were  embodied  in  substance  in  the  instructions 
given. 

The  defendant  also  assigns  for  error  the  giving  of  the  fol- 
lowing instruction  at  the  instance  of  the  plaintiflP: 

"The  court  further  instructs  the  jury,  that  if  they  further 
believe,  from  the  evidence,  that  the  deceased,  Edward  Feehan, 
at  the  time  he  was  killed,  was  in  some  degree  negligent  in  the 
manner  in  which  he  drove  upon  the  railroad  crossing,  which 
contributed  to  his  death  complained  of,  this  will  not  prevent 
the  plaintiff  recovering  in  the  action  if  she  is  otherwise  enti- 
tled to  recover :  Provided,  the  jury  believe,  from  the  evidence, 
that  the  defendant  was  also  guilty  of  gross  negligence  contrib- 
uting to  the  death  of  plaintiflf's  intestate  complained  of:  And 
provided,  also,  that  the  jury  further  believe,  from  the  evidence, 
that  such  degree  of  negligence  of  deceased,  if  any,  was  slight 
in  comparison  with  the  negligence  of  the  defendant,  if  any, 
and  that  the  negligence  of  the  defendant,  if  any,  was  gross  in 
comparison  with  that  of  the  deceased,  if  any,  and  that  such 
negligence  of  the  defendant,  if  any,  produced  the  death  of  the 
deceased  complained  of:  And  j)rov\ded,  further,  that  the  jury 
also  believe,  from  the  evidence,  that  at  tlie  time  of  the  death 
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complained  of,  the  deceased  was  in  the  exercise  of  ordinary 
care,  viz.,  such  care  as  a  reasonably  prudent  person,  under 
the  same  circumstances,  would  adopt  for  the  security  of  his 
person." 

This  instruction  was  apparently  an  attempt  to  state  to  the 
jury  the  doctrine  of  comparative  negligence  as  laid  down  in 
O.  <t  C  Ry.  Co,  V.  Jacobs,  20  111.  478,  and  other  cases  in 
which  the  like  rule  was  announced.  It  will  be  unnecessary  to 
determine  whether  this  principle  was  applicable  in  this  case 
or  not,  or  whether  indeed,  it  has,  since  the  decision  of  Calumet 
Iron  and  Steel  Co,  v.  Martin,  115  111.  358,  and  the  numerous 
cases  in  which  the  latter  case  has  been  followed,  any  place  in 
the  jurisprudence  of  this  State.  In  no  event  could  the  giving 
of  this  instruction  have  been  prejudicial  error,  for  the  reason, 
that  by  it,  the  jury  were  required  to  believe  from  the  evidence, 
that  at  the  time  of  the  injury,  etc.,  "the  deceased  was  in  the 
exercise  of  ordinary  care,  viz :  such  care  as  a  reasonably  pru- 
dent person,  under  the  circumstances,  would  adopt  for  the 
security  of  his  person,"  and  that  the  death  of  the  deceased 
was  caused  by  the  negligence  of  the  defendant.  It  is  apparent 
that  this  brought  the  case  directly  witbin  the  rule  announced 
in  the  Calumet  Iron  and  Steel  Co.  case,  and  numerous  other 
later  cases  announcing  the  same  doctrine. 

Complaint  is  also  made  of  the  refusal  of  the  court  to  admit 
as  impeaching  evidence,  the  testimony  of  witness  Barney  Mc- 
Miniman  taken  at  the  coroner's  inquest  and  subscribed  by  the 
witness.  McMiniman  seems  to  be  the  only  witness  who  was 
present  and  saw  the  accident  which  resulted  in  Feehan's  death, 
and  in  one  respect  his  testimony  before  the  coroner  was  in 
conflict  with  that  given  by  him  at  the  trial.  On  both  occa- 
sions he  claimed  to  have  seen  the  covered  wagon  driven  by 
Feehan  as  it  approached  and  went  upon  the  railroad  track 
at  the  crossing  where  the  accident  happened.  Before  the  cor- 
oner he  testified  that  he  did  not  see  the  driver,  while  at  the 
trial  he  testified  that  he  saw  the  backside  of  FeehaH's  bat ; 
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that  his  head  was  turned,  and  that  he  saw  the  backside  of  his 
hat  or  of  his  head.  But  his  attention  being  called  to  this  dis- 
crepancy in  his  statements  he  admitted  that  he  testified  at  the 
inquest  that  he  did  not  see  the  driver,  and  explained  that  at 
that  time  he  was  still  laboring  under  the  excitement  caused 
by  the  death  of  Feehan. 

The  credit  of  a  witness  may  be  impeached  by  proof  that  he 
has  made  statements  out  of  court  contrary  to  what  he  has 
testified  at  the  trial,  and  if,  on  having  his  attention  called,  on 
cross-examination,  to  such  previous  statements,  and  the  time, 
place  and  occasion  upon  which  they  were  made,  he  denies  or 
does  not  admit  having  made  them,  such  previous  statements 
may  be  proved  by  way  of  impeachment.  But  if  the  witness 
admits  the  declarations  or  statements  imputed  to  him,  the 
proof  on  the  other  side  becomes  unnecessary ;  and  the  witness 
has  an  opportunity  of  giving  such  reason,  explanation  or  ex- 
culpation of  his  conduct,  if  any  there  be,  as  the  particular 
transaction  may  happen  to  furnish ;  and  thus  the  whole  mat- 
ter is  brought  before  the  court  at  once.  1  Greenlf.  on  Ev. 
sec.  462,  and  notes. 

In  this  case,  the  witness  having  admitted  making  the  pre- 
vious contradictory  statement,  no»further  proof  of  that  fact 
was  necessary,  and  the  defendant  was  in  no  degree  prejudiced 
by  the  exclusion  of  evidence  of  the  witness'  testimony  before 
the  coroner.  The  whole  matter,  so  far  as  it  had  any  tendency 
to  impeach  the  witness,  together  with  his  explanation,  was 
before  the  CQurt  and  jury,  and  the  record  of  the  coroner's  in- 
quest would  have  added  nothing  to  the  case  thus  made. 

One  other  discrepancy  between  the  testimony  of  the  witness 
at  the  inquest  and  that  given  at  the  trial  is  insisted  upon  which 
in  our  opinion  does  not  in  fact  exist,  and  that  relates  to  the 
place  where  the  witness  was  standing  at  the  time  of  the  acci- 
dent. Before  the  coroner  he  testified :  "I  was  standing  on 
east  warehouse  approach  at  that  time,"  while  at  the  trial  he 
testified  that  he  was  standing  on  the  approach  to  Kane's  ware- 
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house  from  Wilson  street,  which  was  on  the  west  side  of  that 
warehouse.  It  is  manifest,  however,  that  when  the  whole 
evidence  is  considered,  there  is  no  conflict  between  these  two 
statements.  It  appears  that  there  were  two  warehouses  at 
that  time  in  the  village  of  Kinsman,  one  west  of  the  place  of 
the  accident,  and  the  other  situated  east  of  that  point,  the  lat- 
ter being  Kane's  warehouse,  which  was  situated  east  of  Wilson 
street  and  south  of  the  railroad.  In  testifying  before  the  cor- 
oner that  he  \v^as  on  the  east  warehouse  approach,  he  evidently 
meant  that  he  was  on  the  approach  to  the  east  warehouse, 
which  is  quite  in  harmony  with  his  evidence  at  the  trial. 
There  being  no  conflict  in  this  respect  between  his  testimony 
and  his  former  statement,  no  ground  for  impeachment  so  far 
as  that  matter  was  concerned  was  laid,  and  there  was  no 
error  in  excluding  evidence  of  his  former  statement. 

Some  other  points  are  made  which  we  do  not  deem  it  nec- 
essary to  discuss,  but  after  having  carefully  considered  the 
whole  record,  we  are  able  to  find  no  error  for  which  the  judg- 
ment of  the  Appellate  Court  should  be  reversed,  and  it  will 
accordingly  be  affirmed.  Judgment  affirmed. 


Patrick  H.  Heffron 

V, 

James  H.  Rice. 

Filed  at  Ottawa  January  16,  1894. 

1.  Receiver — payment  of  interest  on  debts  secured  by  mortgage  an 
debtor's  property.  Where  a  receiver  of  an  insolvent  firm  pays  interest 
on  firm  debts  secured  by  a  deed  of  trust  on  the  assigned  property,  he 
•will  be  entitled  to  credit  for  such  interest  so  paid ;  and  the  fact  that 
he  may  have  borrowed  a  part  of  the  money  so  paid  from  one  of  the 
partners,  which  he  repaid,  wiU  not  change  the  result. 

2.  Same — right  to  borrow  money.  While  it  may  be  true  that  a  te- 
oeiver  has  no  right  to  borrow  money,  yet  if  he  uses  money  borrowed 
by  him  to  discharge  a  valid  lien  on  the  trust  property  committed  to 
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his  care  and  cnstody,  and  has  acted  in  good  faith  in  making  such 
payment,  the  debtors,  alter  receiving  the  benefit  of  the  payment,  'will 
have  no  ground  of  complaint,  and  the  receiver  will  be  entitled  to  credit 
lor  the  money  so  paid  out. 

3.  Same — right  to  loan  the  fun dn  coming  to  his  hands,  A  receiver 
has  no  right  to  loan  the  funds  coming  into  his  hands  as  such,  and  if 
he  makes  a  loan  of  such  funds,  and  loses  the  money,  he  ought  to  be 
required  to  stand  the  loss. 

4.  A  receiver,  in  the  management  of  a  hotel  and  its  business,  is,  of 
necessity,  required  in  many  causes  to  exercise  his  discretion,  and  if  he 
acts  in  good  faith,  and  conducts  the  business  as  a  prudent  person 
would  manage  his  own  business,  he  ought  not  to  be  held  responsible 
for  a  small  loss.  So  if  he  cashes  a  worthless  draft  of  $25  for  a  guest  at 
his  hotel,  the  loss  should  not  fall  on  him,  if  he  acted  in  good  faith  and 
with  due  prudence. 

5.  Same — proof  of  his  account.  Where  a  receiver's  account  consisted 
of  n^any  items  of  payments,  for  some  of  which  he  took  no  receipts,  but 
books  were  kept  in  which  all  payments  were  entered,  and  the  payments 
were  such  as  were  incident  to  the  business  he  was  engaged  in,  and  the 
proof  showed  that  such  items  were  correctly  copied  from  the  books 
kept  by  the  receiver  and  his  assistants,  and  the  entries  in  the  books 
were  correct,  the  court  will  be  justified  in  approving  his  account. 

6.  SAMB-^duty  to  make  an  inventory  of  the  property.  It  is  the  duty 
of  a  receiver  to  make  out  and  file  with  the  court,  when  he  is  appointed, 
a  list  of  the  property  which  passes  to  his  hands,  so  that  creditors  and 
all  persons  interested  may  know  what  property  belongs  to  the  parties. 

7.  In  this  case  a  receiver  was,  on  January  22, 1889,  appointed  to  wind 
up  an  insolvent  co-partnership.  He  failed  to  file  an  inventory  of  the 
property  and  assets  until  March  11, 1889,  when  he  filed  one  which  was 
shown  to  be  correct.  There  was  no  pretence  that  the  receiver  con- 
verted to  his  own  use,  or  failed  to  account  for,  any  property  that  came 
into  iiis  hands,  and  no  injury  was  shown  by  the  delay  in  filing  the  inven- 
tory; Held,  there  was  no  substantial  ground  of  complaint  as  to  the  delay. 

8.  Same — right  to  compensation  for  services.  In  the  absence  of  leg- 
islation regulating  the  compensation  of  a  receiver,  the  court  in  which 
lie  is  appointed  has  the  right  to  determine  the  amount  that  shall  be 
paid;  and  in  passing  upon  such  compensation,  an  appellate  court  will 
ordinarily  defer  to  the  judgment  of  the  court  appointing  the  receiver, 
that  court  having  full  supervision  of  his  conduct. 

9.  Same — measure  of  compensation.  As  a  general  rule,  the  compen- 
sation of  a  receiver  should  correspond  with  the  degree  of  business  ca- 
pacity, integrity  and  responsibility  required  in  the  management  of  the 
affairs  intrusted  to  him.  A  reasonable  and  fair  compensation  should 
be  allowed,  according  to  the  circumstances  of  each  particular  case. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
beard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Eirk  Hawes,  Judge,  presiding. 

Messrs.  Osborne  Bros.  &  Burgett,  for  the  appellant. 

Mr.  Curtis  H.  Bemy,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court, 
affirming  a  judgment  of  the  Superior  Court  of  Cook  county, 
wherein  the  accounts  of  James  H.  Bice,  receiver,  were  con- 
firmed and  approved. 

On  the  9th  day  of  January,  1889,  James  J.  Gore  filed  a 
bill  in  the  Superior  Court  of  Cook  county,  against  Patrick  H. 
Heffron,  for  a  dissolution  of  a  partnership,  for  an  accounting 
and  injunction,  and  for  the  appointment  of  a  receiver  for  cer- 
tain leasehold  interests  in  lots  14, 15, 16  and  17,  in  block  115, 
school  section  addition  to  Chicago,  (being  a  strip  of  land  one 
hundred  feet  in  width,  and  extending  from  Clark  street  to 
Pacific  avenue,)  and  the  two  buildings  on  said  lots,  (the  Gore 
Fire-Proof  European  Hotel  building  and  the  Open  Board  of 
Trade  building,)  and  the  hotel  business  of  such  hotel.  On  the 
22d  day  of  January,  1889,  the  court  appointed  James  H.  Bice 
receiver.  The  order  under  which  he  was  appointed  was  as 
follows :  "Upon  agreement  of  the  parties  hereto,  it  is  ordered 
that  James  H.  Bice  be  and  he  is  hereby  appointed  receiver  of 
the  joint  estate,  property,  real  and  personal,  things  in  action, 
debts,  equitable  interests  and  other  effects  which  belong  to 
and  are  held  in  trust  for  the  complainant,  James  J.  Gore,  and 
the  defendant,  Patrick  H.  HeflFron,  and  especially  the  hotel 
business  conducted  on  the  property,  known  as  Gore's  Hotel, 
as  described  in  the  bill  herein,  and  all  personal  property  therein 
situated,  to  collect  all  rents  and  to  control  and  manage  the 
same,  and  to  continue  the  said  hotel  business  until  the  further 
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order  of  this  court,  upon  said  receiver  filling  a  bond  as  such 
receiver  in  the  penal  sum  of  twenty-five  thousand  dollars, 
($25,000,)  with  surety  to  be  approved  by  this  court,  condi- 
tioned for  the  faithful  performance  of  his  duties  as  such  re- 
ceiver." Bice  acted  as  receiver  under  the  appointment  until 
July  16,  1889,  when  he  resigned,  and  Nicholas  D.  Laughlin 
was  appointed  in  his  place. 

In  his  account,  receiver  Bice  claimed  and  was  allowed  by 
the  court  credit  for  $3749.68,  which  is  claimed  to  be  erro- 
neous. Gore  and  Heffron  were  indebted  to  various  creditors 
in  different  sums,  for  which  they  had  given  their  notes,  and 
executed  a  trust  deed  to  Lyman  J.  Gage  on  the  hotel  piroperty 
to  secure  their  payment.  The  interest  on  these  notes  became 
due  semi-annually,  and  the  above  sum  was  interest  paid  by 
the  receiver  on  notes  secured  by  the  trust  deed.  It  appears, 
from  the  evidence,  that  Gore  advanced  Bice  a  part  of  the 
$3749.58,  and  Bice  subsequently  repaid  the  amount  advanced. 
We  attach  no  importance  to  this  fact.  The  payment  stands 
on  the  same  footing  as  if  the  entire  amount  had,  in  the  first 
instance,  been  paid  by  the  receiver  from  funds  held  by  him  as 
receiver.  The  interest  was  due  from  Gore  and  Heffron.  The 
property  in  the  hands  of  the  receiver  was  pledged  for  its  pay- 
ment, and  they  jointly  received  the  benefit  resulting  from  the 
payment,  and  we  perceive  no  just  ground  upon  which  either 
could  complain. 

It  is  said  the  receiver  had  no  right  to  borrow  any  part  of 
the  money  from  Gore,  or  any  other  person.  That  may  be  true ; 
but,  at  the  same  time,  when  the  receiver  used  the  money  to 
discharge  a  valid  lien  on  the  property  committed  to  his  charge 
and  custody,  and  acted  in  good  faith  in  making  the  payment, 
after  Gore  and  Heffron  have  received  the  benefit  from  the  pay- 
ment, we  think  the  court  properly  allowed  the  receiver  credit 
for  the  sum  paid  out. 

It  is  also  claimed  that  it  was  error  to  allow  Bice  a  credit 
in  his  account  of  $25  on  account  of  the  Mitchell  draft.     It 
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appears  that  Mitchell  was  a  guest  at  the  hotel  kept  by  th& 
receiver,  and  $25  was  advanced  to  Mitchell  on  his  draft,  which 
was  subsequently  returned  dishonored.  The  master  in  chan- 
cery, in  his  report,  disposed  of  the  item  by  holding:  "It  ia 
not  an  unusual  thing  for  hotel  managers  to  make  small  ad- 
vances of  this  character.  I  think  the  loan  in  this  instance 
may  be  properly  considered  one  of  the  risks  of  the  business^ 
and  charged  to  the  profit  and  loss  account  of  the  hotel."  It 
is  true  that  the  receiver  had  no  right  to  loan  the  funds  which 
came  into  his  hands  as  receiver,  and  if  he  made  a  loan  and 
lost  the  money  he  ought  to  be  required  to  stand  the  loss.  But 
in  the  management  of  the  business  of  the  hotel  the  receiver^ 
of  necessity,  was  required,  in  many  cases,  to  exercise  his  dis- 
cretion, and  if  he  acted  in  good  faith,  and  conducted  the  bus- 
iness as  a  prudent  person  would  manage  his  own  business,  he 
ought  not  to  be  held  responsible  for  a  small  loss  like  the  one 
involved.     Beach  on  Receivers,  sec.  256. 

It  is  next  claimed  that  the  court  erred  in  allowing  the  re* 
ceiver  credit  for  seventy-three  items,  amounting  to  $9135.74^ 
set  forth  in  objections  filed  to  the  receiver's  account.  When 
Eice  was  appointed  receiver  he  found  the  business  divided 
into  departments,  consisting  of  the  hotel  business,  the  Open 
Board  of  Trade  building,  consisting  of  seventy-four  offices,  the 
bar,  and  the  restaurant  in  the  basement.  Walter  W.  Eaton 
had  charge  of  the  Open  Board  of  Trade  building  when  Eice 
was  appointed  receiver,  and  he  was  continued  in  charge  while 
Eice  remained  receiver.  He  had  charge  of  renting  the  offices, 
collecting  the  rents,  hiring  help  and  paying  the  expense  of 
help,  and  other  small  items  in  connection  with  the  building. 
Eice  also  continued  Nicholas  D.  Laughlin  as  manager.  He 
testified  in  regard  to  his  duties,  as  follows : 

Q.   "What  were  your  duties  during  Eice's  receivership? 

A.  "Manager  of  the  hotel  business,  of  the  office  and  rooms. 
I  did  not  have  charge  of  the  bar,  the  restaurant  or  the  Open 
Board  of  Trade  building.    I  collected  the  rent  for  the  stores  in 
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the  hotel  building.  I  kept  the  general  cash  book  and  ledger, 
which  were  in  my  private  office.  I  received  the  moneys  from 
the  rent  of  rooms,  which  were  turned  over  to  me  by  the  hotel 
clerks,  the  moneys  from  the  restaurant,  which  were  turned 
over  to  me  by  the  cashier  of  the  restaurant,  and  the  moneys 
from  the  bar,  which  were  turned  over  to  me  by  the  bar-keepers. 
Such  clerks  and  such  cashier  put  their  receipts  in  the  hotel 
safe  at  night  and  I  took  them  out  in  the  morning.  I  got  the 
receipts  from  the  bar  daily.  In  such  cash  book,  account  was 
kept  of  the  moneys  received  and  paid  out.  I  kept  a  book  for 
copies  of  monthly  statements  made  up  from  my  cash  book. 
In  my  cash  book  I  kept  account  of  the  moneys  turned  in  to  me 
from  the  hotel  office  and  from  the  restaurant  and  bar,  and  in 
such  cash  book  the  disbursements  were  also  entered.  Nearly 
all  the  moneys  paid  out  were  paid  out  by  me.  I  bought  the 
linens  and  supplies  for  the  hotel  proper.  I  paid  the  help  for 
the  hotel,  the  restaurant,  and  the  engineers  and  their  men. 
The  payments  mentioned  in  the  pay-roll  slips  were  made  by 
me.  There  were  monthly  pay-rolls  and  weekly  pay-rolls.  The 
hotel  help  were  paid  monthly.  The  help  in  the  restaurant 
and  bar,  and  all  the  engineers  except  one,  were  paid  weekly. 
All  employes  of  Rice,  as  receiver,  were  paid  out  of  moneys 
that  came  into  his  hands  as  receiver.  None  were  paid  out  of 
his  private  funds." 

This  witness  further  testified :  "I  assisted  Eaton  in  making 
up  Rice's  account  (Exhibit  1)  of  the  moneys  received  and  paid 
out  by  Rice  during  his  receivership.  The  data  from  which 
this  account  was  made  were  obtained  from  my  cash  book. 
The  only  assistance  that  I  gave  Eaton  in  making  up  the  ac- 
count of  the  receipts  and  disbursements  of  Rice  during  his 
receivership,  was  in  showing  him  anything  he  wanted  to  find 
out,  and  answering  his  questions.  I  have  not  examined  Rice's 
Exhibit  2,  (the  detailed  statement  of  petty  items,)  or  compared 
it  with  my  cash  booli.  I  have  taken  Eaton's  word  that  the 
items  of  Exhibit  2  were  correctly  copied  from  the  cash  book.** 
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Later  the  ijvitness  testified :  "I  have  now  (April  6, 1892,)  com- 
pared Exhibit  2  with  my  cash  book,  and  find  it  correct."  He 
also  testified:   "I  know  the  cash  book  is  correct." 

Eaton  testified :  "The  statement  (Exhibit  1)  filed  March  15,, 
1892,  purporting  to  show  the  moneys  received  and  paid  out 
by  Eice,  as  receiver,  from  January  23  to  July  17,  1889,  is  in 
my  handwriting.  I  began  it  in  January,  1892,  and  finished- 
it  about  March  1.  The  data  contained  in  that  statement  I 
obtained  from  the  cash  book  kept  at  the  hotel  during  that 
period.  In  making  that  statement  I  did  not  have  access  to> 
the  books  of  the  Open  Board  of  Trade  building.  I  kept  the 
Open  Board  report,  and  we  kept  that  compared  every  week  or 
two  with  the  hotel  part  of  the  Open  Board  record.  They  are 
the  same.  That  statement  shows  the  total  receipts  from  and- 
disbursements  for  Gore's  Hotel  and  the  Open  Board  of  Trade 
building  from  January  23  to  July  17,  1889.  It  is  an  exact 
copy  of  the  amounts  as  they  appear  on  the  cash  book  from 
day  to  day.  $66,303.83  was  the  amount  received  by  Eice, 
as  receiver,  and  the  same  amount  was  paid  out  by  him,  if  we 
include  the  amount  turned  over  to  receiver  Laughlin.  That 
statement  was  compared  with  the  vouchers." 

The  witness  Laughlin  also  testified :  "Most  of  the  vouchers 
filed  here  by  Eice  were  collected  by  me.  While  I  was  man- 
ager for  Eice  a  great  many  small  sums  were  paid  out  without 
any  vouchers  being  taken,  but  vouchers  were  taken  for  the 
larger  amounts.  Vouchers  were  not  taken  for  moneys  paid 
to  help.  I  don't  know  whether  it  is  customary  to  take  vouch- 
ers for  moneys  paid  to  help.  The  small  sums  that  I  have 
mentioned  are  covered  by  the  detailed  statement  (Exhibit  2) 
now  shown  me." 

Prom  the  evidence  it  is  apparent  that  from  the  time  Eice 
entered  upon  the  discharge  of  his  duties  as  receiver  until  he^ 
resigned,  a  regular  cash  book  was  kept,  in  which  all  money 
received  and  paid  out  was  entered.  The  entries  in  the  cash 
book  were  proven  to  be  a  correct  account  of  what  was  received 
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and  what  was  paid  out,  and  Bice's  account  as  receiver  was 
made  up  from  this  book.  Some  small  items,  as  appears,  were 
paid  out  for  the  bar  and  restaurant,  and  perhaps  for  some 
other  matters  needed  in  the  hotel,  for  which  no  receipts  were 
taken.  But  these  payments  were  made  in  the  regular  course 
of  business.  The  amounts  were  at  the  time  entered  in  the 
eash  book  as  paid,  and  the  entries  in  this  book  proven  to  be 
correct.  Under  this  evidence  we  regard  the  order  of  the  court 
approving  the  account  of  the  receiver  correct. 

Complaint  is  also  made  that  the  receiver  failed  to  make  out 
an  inventory  of  the  property  when  he  entered  upon  the  dis- 
charge of  his  duties  as  receiver.  We  think  it  is  the  duty  of  a 
receiver  to  make  out  and  file  with  the  court,  when  he  is  ap- 
pointed, a  list  of  the  property  which  passes  into  his  hands,  so 
that  creditors  and  all  persons  interested  may  know  what  prop- 
erty belongs  to  the  parties  in  the  case  wherein  the  receiver 
has  been  appointed.  It  is  true  that  Bice  did  not  immediately 
make  out  an  inventory  of  the  property  which  passed  into  his 
possession,  but  subsequently  an  inventory  was  made  out,  which 
will  be  found  in  the  record  as  Exhibit  26,  which  both  Laugh- 
lin  and  Eaton,  who  were  in  the  possession  of  the  property 
at  the  time  Bice  was  appointed,  testify  contains  a  correct 
description  of  the  property.  In  this  connection  it  will  be 
observed  that  when  Bice  resigned  he  turned  over  all  the  prop- 
erty to  his  successor,  as  will  appear  from  the  receipt  of  his 
successor,  as  follows : 

"Beceived  of  James  H.  Bice,  late  receiver,  $2650.25,  being 
cash  on  hand,  all  books  of  account  and  vouchers  in  my  pos- 
session, and  all  personal  property  of  every  description,  in- 
cluding furniture,  fixtures,  supplies,  etc.,  in  Gore's  Hotel, 
together  with  the  possession  of  said  hotel  and  the  Open  Board 
of  Trade  building,  and  all  leases  and  documents  pertaining 
to  the  leaseholds.  Nicholas  D.  Laughlin,  lieceicer. 

•Dated  July  19,  1889." 
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There  is  no  pretence  that  Bice  converted  any  of  the  prop- 
erty to  his  own  use,  or  failed  to  account  for  anything  that 
passed  into  his  hands,  nor  is  there  any  claim  that  any  injury 
has  resulted  from  the  fact  that  an  inventory  was  not  at  once 
made  out  and  filed.  -Under  such  circumstances  there  is  no 
substantial  ground  for  the  complaint  made  as  to  this  branch 
of  the  case. 

It  is  also  claimed  that  the  court  erred  in  allowing  the  re- 
ceiver $2600  for  his  services.  The  record  contains  evidence 
that  the  services  were  worth  $1000  per  month,  which  is  al- 
most double  the  amount  allowed.  In  the  absence  of  legislation 
regulating  the  compensation  of  a  receiver,  the  court  in  which 
he  is  appointed  has  the  right  to  determine  the  amount  that 
should  be  paid,  "and  in  passing  upon  the  compensation  of  a 
receiver,  an  appellate  court  will  ordinarily  defer  much  to  the 
judgment  of  the  court  below  by  which  the  receiver  was  ap- 
pointed, that  court  having  had  supervision  of  his  conduct." 
(High  on  Receivers,  sec.  781.)  The  author,  in  section  783, 
also  lays  down  the  doctrine,  that,  as  a  general  rule,  the 
compensation  should  correspond  with  the  degree  of  business 
capacity,  integrity  and  responsibility  required  in  the  manage- 
ment of  the  affairs  entrusted  to  him,  and  that  a  reasonable 
and  fair  compensation  should  be  allowed,  according  to  the 
circumstances  of  each  particular  case.  Under  the  rule  indi- 
cated we  do  not  think  the  court,  in  view  of  all  the  facts  and 
circumstances  connected  with  the  transaction,  allowed  more 
than  what  may  be  regarded  a  reasonable  compensation. 

The  judgment  of  the  Appellate  Court  will  be  aflSrmed,  not, 

however,  on  the  grounds  upon  which  that  court  based  its 

judgment. 

Judgment  affirmed. 
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Mary  Ann  Burnap 

V. 

Mary  J.  Sharpsteen  et  al. 
Filed  at  OUatca  January  16, 1694. 

1.  Deed — delivery — how  shown.  A  deed  may  be  delivered  by  words 
without  acts,  or  by  acts  without  words,  or  by  both  acts  and  words ;  and 
after  the  deed  has  been  signed,  sealed  and  acknowledged,  any  acts  or 
words  which  clearly  manifest  an  intention  to  consummate  and  com- 
plete it,  and  to  part  absolutely  and  unconditionally  with  It  and  all 
control  over  it,  are  sufficient  to  give  legal  existence  to  it  as  a  deed,  and 
to  constitute  a  sufficient  delivery. 

2.  Where  the  delivery  of  a  deed  is  denied  by  the  grantees  therein, 
and  the  witnesses  called  to  prove  a  delivery  fail  to  testify  to  any  acta 
or  words  amounting  to  a  delivery,  their  general  statement  that  the 
instrument  was  delivered  will  be  regarded  as  a  mere  legal  conclusion 
on  their  part,  rather  than  the  statement  of  a  fact,  and  therefore  incom« 
patent,  and  can  not  be  considered  on  the  question  of  delivery. 

3.  Same — wrongful  delivery  of  deeds  left  in  escrow.  Where  deeds 
and  papers  are  made  out,  sealed  and  acknowledged  for  the  exchange 
of  real  estate,  and  are  left  in  escrow  with  the  clerk  of  an  agent  of  one 
of  the  parties,  to  hold  until  a  certain  release  of  a  mortgage  is  procured 
And  another  incumbrance  is  jeduced  to  a  certain  amount,  and  then  to 
be  delivered  to  the  respective  parties,  the  deeds  so  deposited  will  not 
become  operative  until  the  execution  and  delivery  of  the  releases  of 
the  mortgages  or  the  performance  of  the  conditions  upon  which  they 
are  to  be  delivered,  or  the  acceptance  of  the  deeds  by  the  grantee. 

4.  Until  performance  of  the  conditions  upon  which  deeds  are  placed 
in  escrow,  the  depositary  will  have  no  authority  to  part  with  them  or  to 
assume  to  deliver  them  to  the  grantees  therein  named.  And  when  the 
agent  of  one  of  the  parties  obtains  possession  of  the  deeds  before  the 
conditions  are  performed,  this  act  will  be  fraudulent  and  tortious,  and 
no  rights  will  pass  by  the  delivery  of  such  deeds  or  their  tender. 

5.  Saub — delivery  by  one  having  no  right  to  same.  Where  a  deed  for 
Iftnd  is  placed  in  escrow,  not  to  be  delivered  until  the  grantee  therein 
performs  a  certain  condition,  and  the  agent  of  the  grantee,  before  such 
performance,  gets  such  deed  from  the  custodian  and  gives  the  same  to 
the  grantee,  the  attempted  delivery  will  be  an  unauthorized  and  void 
«ot,  and  the  deed  will  pass  no  title. 

6.  Same— lender  of  copy.  Where  a  deed  left  in  escrow,  to  be  deliv- 
ered only  upon  the  performance  of  a  condition,  is  lost,  no  valid  deliv- 
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ery  or  tender  can  be  made.    An  effectual  tender  can  only  be  made  of 
the  original  deed. 

7.  Contract — for  the  exchange  of  lands — gross  and  unreasonable  de- 
lay  of  performance.  Where  time  is  not  originally  of  the  essence  of  a 
contract  for  the  sale  or  exchange  of  lands,  but  one  party  has  been  guilty 
of  gross,  vexatious,  unreasonable  or  unnecessary  delay  or  default  la 
relation  to  It,  the  other  party  becomes  entitled,  by  notice,  to  limit  a 
reasonable  time  within  which  the  contract  shall  be  performed  by  the 
other,  and  in  default  of  obedience  of  such  notice  the  court  will  not 
enforce  its  specific  performance,  but  will  leave  the  parties  to  their 
strictly  legal  rights. 

8.  Same — limiting  time  of  performance  by  notice.  A  verbal  oontraot 
for  the  exchange  of  land  provided  that  A  should  convey  to  B  four  houses 
and  lots,  subject  to  a  mortgage  of  $2500  on  the  same  and  another  lot, 
and  that  B  should  convey  to  A  thirteen  lots,  upon  four  of  which  was  a 
mortgage,  which  B  was  to  have  released  as  to  one  of  the  lots  and  re- 
duced to  $1500  on  the  other  lots,  and  B  was  to  procure  a  release  of  A'a 
mortgage  on  the  lot  of  A  included  in  the  first  named  mortgage.  0,  the 
agent  of  B,  had  the  parties  interested  come  to  his  office  to  execute 
the  deeds,  which  was  done,  but  B  failing  to  procure  the  releases  of  the 
mortgage  as  agreed,  A  objected  to  the  delivery  of  her  deed,  when,  by 
agreement,  the  several  deeds  were  left  with  B,  a  clerk  of  C,  to  be  held 
in  escrow  until  the  proper  releases  should  be  procured  by  B.  After 
repeated  efforts  by  A  to  have  the  contract  carried  out,  A,  through  her 
agent,  notified  the  agent  of  B  that  unless  the  releases  were  made  and 
delivered  within  twenty-four  hours,  A  would  rescind  the  contract.  No 
objection  was  made,  at  the  time,  that  the' notice  fixed  so  short  a  time. 
G,  the  agent  of  B,  obtained  possession  of  the  deeds  and  papers  and 
tendered  to  A  her  deed  for  the  lots,  but  did  not  tender  any  release  of 
the  mortgage,  and  delivered  A's  deed  to  B,  which  was  placed  on  rec- 
ord. A  then  filed  her  bill  to  cancel  the  deed  to  B  as  a  cloud  on  her 
title,  and  B,  pending  the  hearing,  tendered  A  the  releases  and  a  copy 
of  the  deed  from  B,  the  original  of  which  was  lost :  Held,  that  A  was 
entitled  to  the  relief  sought. 

9.  SA'HE— of  performance  where  time  is  not  of  the  essence  of.  Where 
deeds  for  the  exchange  of  lots  are  placed  in  escrow,  to  be  delivered 
only  on  performance  of  a  condition  by  one  of  the  parties  to  procure 
the  release  of  certain  mortgages,  but  no  time  is  fixed  for  the  execution 
of  the  releases,  they,  by  ii^plication  of  law,  must  be  executed  and 
delivered  within  a  reasonable  time. 

10.  And  when  the  party  has  had  ample  time  in  which  to  procure  the 
releases,  the  other  party  may,  by  notice,  fix  a  reasonable  time  in  whicli 
to  perform  the  contract,  after  which  he  may  declare  the  contract  for- 
feited, though  time  is  not  made  of  the  essence  of  the  contract. 
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11,  Where  the  notice  requires  performance  by  the  end  of  the  next 
day,  and  no  objection  is  made  as  to  the  inadequacy  of  the  time  allowed, 
and  a  tender  la  made  which  proves  ineffectual  on  other  grounds,  the 
notice  will  be  sufficient. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  James  Shaw,  Judge,  presiding. 

Messrs.  Garybb  &  Fisher,  for  the  appellant : 

When  a  deed  is  deposited  in  escrow  until  the  happening  of 
some  condition,  and  is  delivered  in  fraud  of  the  grantee's 
rights,  no  title  will  thereby  pass.  Everts  v.  Agnes,  4r  Wis. 
343;  Railroad  Co,  v.  McCallough,  59  111.  166;  Land  Co.  v. 
Peck,  112  id.  408;  Stone  v.  Duvall,  77  id.  475. 

At  the  time  of  the  getting  and  recording  of  the  deeds  and 
filing  of  the  bill,  the  conditions  set  forth  in  the  testimony  and 
in  the  cross-bill  by  appellee  Sharpsteen  were  not  performed* 
The  deed  was  absolutely  void  when  placed  upon  record,  and 
"was  a  cloud  upon  appellant's  title,  which  a  court  of  equity  will 
cancel  and  remove.     Stanley  v.  Valentine,  79  111.  544. 

Contracts  for  the  sale  of  land  must  be  performed  or  re- 
scinded within  a  reasonable  time,  although  time  is  not  of  the 
essence  of  the  contract.     Ditto  v.  Harding,  73  111.  117. 

Parties  may  make  time  material,  and  it  may  be  considered 
material  though  no  part  of  the  contract  itself,  as,  where  one 
party  fulfills  all  the  conditions  of  ttie  contract,  he  may  de- 
mand a  like  performance  of  the  other  party  within  a  reason- 
able time  or  on  the  day  named  for  performance,  and  on  default 
may  rescind.  Murphy  v.  Lockioood,  21  111.  617;  Glover  v* 
Fisher,  11  id.  673. 

All  contracts  for  the  sale  of  land,  where  time  is  not  of  the 
essence  thereof,  must  be  performed  or  rescinded  in  a  reason- 
able time,  and  if  there  has  been  any  unreasonable  delay  that 
call  not  be  explained  consistently  with  good  faith,  equity  will 
always  hesitate  to  enforce  a  specific  performance.  If  there 
be  any  unfair  or  reprehensible  means  used  in  obtaining  the 
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makiDg  of  the  contract,  equity  will  never  enforce  a  specific 
performance.     Taylor  v.  Merrill,  56  III.  52. 

When  a  deed  has  been  delivered  without  authority,  the 
grantor  may  recover  it  by  action,  or  have  it  removed  as  a 
cloud  upon  his  title.     Prustman  v.  Baker,  30  Wis.  644. 

The  delivery  of  a  deed  by  one  in  whose  possession  it  is 
placed  to  be  delivered  only  upon  condition,  before  compliance 
with  the  condition,  is  invalid.  Such  deed  passes  no  title  to 
the  grantee,  and  the  grantor  may  assail  and  overthrow  it. 
Rohbins  v.  Magee,  76  Ind.  382;  Smith  v.  Bank,  32  Vt.  314; 
Black  V.  Shreve,  13  N.  J.  Eq.  455 ;  Land  Co.  v.  Peck,  112  111. 
408 ;  Hoig  v.  Adrian  College,  83  id.  269. 

Mr.  N.  C.  Warner,  for  the  appellee  Mary  J.  Sharpsteen : 

The^equitable  rights  of  parties  are  not  limited  to  such  as 
exist  at  the  filing  of  the  bill,  but  they  will  be  determined  as 
they  exist  at  the  hearing.  Winkel  v.  Reynolds,  6  Paige,  403 ; 
Brow  V.  Hoff,  5  id.  241 ;  Beehe  v.  Dowd,  22  Barb.  255. 

Burnap,  after  going  so  far  at  the  meeting  of  October  28, 
1892,  could  have  been  fully  compensated  in  damages.  Short 
V.  Kieffer,  13  111.  App.  523 ;  Peeler  v.  Levy,  16  N.  J.  Eq.  332 ; 
Seton  V.  Slade,  3  Lead.  Cases  in  Eq.  67. 

Appellant  received  the  rents  and  profits  of  the  property 
Mrs.  Sharpsteen  was  to  have  in  the  exchange,  until  a  receiver 
was  appointed,  after  the  hearing  of  this  cause.  She  was  not 
harmed  any,  and  no  forfeiture  was  ever  declared.  Tlie  case, 
in  this  respect,  is  much  like  Lombard  v.  Sinai  Congregation, 
64  III.  485. 

Equity  does  not  enforce  forfeitures.     37  111.  App.  101. 

The  part  performance  prevented  rescission,  and  left  a  rem- 
edy only  for  compensation.    Short  v.  Kieffer,  13  111.  App.  523. 

If  it  be  admitted  that  appellant  had  the  right  of  rescission 
prior  to  the  transactions  of  October  28,  1892,  she  so  far  con- 
summated the  deal  on  that  day  as  to  prevent  her  from  avoid- 
ing the  agreement,  and  as  to  limit  her  rights  to  an  action  for 
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damages  only.    Insurance  Co.  v.  Travelstead,  29  III.  App.  659 ; 
!  Perry  v.  Pearson,  30  id.  392 ;  Schmohl  v.  Flddlck,  34  id.  198. 

j  •  It  was  not  within  the  legal  competency  of  Charles  G.  Bur- 

j  nap  to  limit  the  time  to  twenty-four  hours  within  which  he 

I  should  require  performance  or  close  the  deal.    Fry  on  Specific 

Per.  1062,  1064. 
The  transactions  of  October  8  and  28,  1892,  implied  the 
i  existence  of  the  contract.     Ibid.  sees.  1039,  1083. 

While  it  may  be  admitted  that  notice  of  rescission  may  be 
given  to  the  agent,  in  this  case  so  great  was  the  haste  of  ap- 
pellant's agent  that  he  did  not  pause  and  hesitate  long  enough 
to  reach  the  agent,  and  therefore  reach  the  principal.  Serving 
Clark  would  be  no  more  effective  than  serving  the  writer  be- 
fore he  was  employed  by  Mrs.  Sharpsteen.  Dillon  v.  Ander- 
son, 43  N.  Y.  App.  238. 

The  record  is  destitute  of  proof  that  Clark  had  any  authority 
to  receive  notice  for  Mrs.  Sharpsteen. 

It  is  not  every  trivial  breach  that  entitles  a  party  to  rescind. 
Qraves  v.  White,  87  N.  Y.  467. 

The  acts  of  Burnap  operated  as  a  waiver  down  to  the  trans- 
actions of  October  28,  1892.  After  that,  Mrs.  Sharpsteen 
had  a  reasonable  time  in  which  to  perform.  Commencing 
Bait  on  Monday,  November  1, 1892,  was  not  reasonable  time. 
Dormat  v.  FuUer,  120  N.  Y.  558. 

While  what  is  reasonable  time  is  a  question  of  law,  the  trial 
court,  like  a  jury,  determines  that.     119.N.  Y.  355. 

The  court  is  powerless  to  interfere  with  what  occurred  on 
October  28,  1892,  as  there  is  no  pretence  of  either  fraud  or 
mistake.     Lathers  v.  Keog,  109  N.  Y.  587. 

If  rescission  is  allowed,  it  is  upon  the  concession,  always, 
of  a  restoration  of  what  the  opposite  party  has  paid.  Tice  v. 
Zinsser,  76  N.Y.  552. 

Before  Mrs.  Burnap  could  have  any  relief,  she  must  have 
offered  to  restore  Henry  Johnston  and  B.  A.  Knight  to  their 
former  positions.     Gould  v.  Bank,  SO  N.  Y.  84. 
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Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court :  • 

This  suit  grows  out  of  an  oral  contract  between  Mary  A. 
Burnap  and  Mary  J.  Sharpsteen,  both  residents  of  the  city  of 
Rockford,  for  the  exchange  of  certain  real  estate.  The  nego- 
tiations which  resulted  in  the  contract,  took  place  during  the 
fiummer  and  early  Autumn  of  the  year  1892,  and  were  carried 
on,  on  the  part  of  Mary  A.  Burnap,  by  Charles  A.  Burnap, 
her  husband  and  agent,  and  on  the  part  of  Mary  J.  Sharp- 
steen, by  B.  A.  Knight,  her  agent.  Mrs.  Burnap  was  the 
owner  of  four  houses  and  lots  situated  in  South  Rockford, 
which  were  then  subject  to  a  mortgage  for  $3000,  but  on 
which  payments  had  been  made  so  as  to  reduce  it  to  $2500. 
Mrs.  Sharpsteen  was  to  take  these  four  houses  and  lots,  sub- 
ject to  the  incumbrance  of  $2500,  and  was  to  assume  the 
incumbrance,  and  as  the  mortgage  also  covered  another  lot 
owned  by  Mrs.  Burnap,  it  was  also  agreed  that  Mrs.  Sharp- 
steen should  procure  for  Mrs.  Burnap  a  release  of  that  lot 
therefrom. 

For  this  property.  Knight,  acting  on  behalf  of  Mrs.  Sharp- 
steen, agreed  to  procure  a  conveyance  to  Mrs.  Burnap  of 
thirteen  unimproved  lots  in  West  Rockford.  These  lots  were 
not  owned  by  Mrs.  Sharpsteen,  but  nine  of  them  were  owned 
by  Henry  Johnston  and  four  by  Frank  A.  Youngquist.  The 
Johnston  lots  were  unincumbered,  but  the  Youngquist  lots 
were  incumbered  by  a  mortgage  for  $247.32  upon  each,  held 
by  John  Wolvin,  o#  Pecatonica,  Winnebago  county.  It  was 
agreed  that  one  of  the  Youngquist  lots  should  be  released  from 
its  mortgage,  and  conveyed  to  Mrs.  Burnap  free  from  incum- 
brance, and  that  the  incumbrances  on  the  other  lots  should 
be  reduced  to  $175  each,  making  $525  in  all,  and  that  Mrs. 
Burnap  should  execute  to  Johnston  her  notes  for  $975,  secured 
by  mortgage  on  the  lots  to  be  conveyed  by  him,  thus  making 
a  total  incumbrance  of  $1500  on  the  lots  to  be  conveyed  to 
Mrs,  Burnap. 
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Daring  the  progress  of  the  negotiations^  it  was  ascertained 
that  the  bolder  of  the  $2500  mortgage  on  Mrs.  Burnap's  prop- 
erty would  release  the  lot  which  was  not  to  be  conveyed  on 
payment  of  $300  to  be  credited  on  the  mortgage. 

Afterwards,  on  the  8th  day  of  October,  1892,  Mrs.  Burnap 
and  her  husband  were  notified  by  Knight  that  everything  was 
in  readiness  for  closing  up  the  transaction,  and  they  werere- 
^quested  by  him  to  come  to  his  office  that  day  for  that  purpose. 
On  going  to  Knight's  office,  they  found  Johnston,  Youngquist, 
Mrs.  Sharpsteen  and  Knight  there,  and  also  H.  G.  Clark,  a 
clerk  in  Knight's  office,  and  Miss  Call,  his  stenographer.  They 
also  found  the  several  deeds  and  the  mortgage  necessary  to  con- 
summate the  transaction,  drawn  up  and  ready  for  execution. 
These  various  instruments  were  signed  and  acknowledged  by 
the  proper  parties,  and  after  that  was  done,  Mr.  Burnap,  on 
looking  them  over,  discovered  that  there  was  no  release  of 
Mrs.  Burnap's  lot  from  the  $2500  mortgage,  nor  any  release 
hy  Wolvin  of  the  Youngquist  lot  which  was  to  be  conveyed  to 
Mrs.  Burnap  free  of  incumbrances  from  the  mortgage  thereon^ 
nor  any  reduction  by  Wolvin  of  the  mortgages  on  the  three 
other  Youngquist  lots  to  $175  each.  On  making  this  discov- 
ery, Burnap  inquired  of  Knight  whether  those  releases  had 
been  procured,  and  on  being  informed  that  they  had  not,  he 
declared  his  unwillingness  to  leave  the  deeds  until  everything 
was  satisfactorily  arranged.  Knight,  ot  one  of  the  other  par- 
ties present,  thereupon  suggested  that  the  deeds  and  mortgage 
be  placed  in  the  custody  of  Clark,  to  be  held  by  him  until  the 
releases  were  obtained,  and  to  be  then  delivered  by  him  to 
the  proper  parties.  This  suggestion  was  adopted,  and  the 
several  instruments  above  mentioned  were  thereupon  placed 
in  an  envelope  and  delivered  to  Clark,  to  be  held  by  him  until 
the  releases  were  duly  executed,  and  to  be  then  delivered  to 
the  several  grantees  therein  named,  and  Clark. placed  them 
in  the  Forest  City  Bank  for  safe  keeping. 
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From  that  day  until  the  28th  day  of  the  same  month,  Bur- 
nap,  as  he  testijfies,  called  upon  Knight  nearly  every  day  to 
ascertain  whether  the  releases  had  been  executed.  It  seems 
that  during  that  interval,  Wolvin  executed  a  release  of  his 
mortgage  on  one  of  the  Youngquist  lots,  and  reduced  the 
amount  of  the  incumbrance  on  the  other  lots  to  $175  each, 
but  no  release  of  Mrs.  Burnap's  lot  from  the  $2500  mortgage 
was  procured.  On  the  28th  day  of  October,  Burnap  met  Clark 
on  the  street  and  asked  him  to  notify  Enight  that,  unless  that 
release  was  obtained  by  the  close  of  the  following  day,  the 
trade  would  be  declared  oflF,  and  he  would  proceed  no  further 
with  it.  This  notice  was  on  the  same  day  communicated  by 
Clark  to  Knight.  On  the  following  day,  Knight  procured  from 
Clark  the  deeds  and  mortgage  which  had  been  deposited  with 
him,  and  went  to  the  residence  of  Mr.  and  Mrs.  Burnap,  for 
the  purpose  of  making  a  delivery  of  the  deeds  and  mortgage 
to  the  respective  grantees  named  therein,  and  meeting  Burnap 
in  the  street  near  his  house  Knight  proceeded  to  deliver  the 
deeds  executed  by  Mr.  and  Mrs.  Burnap,  conveying  the  four 
houses  and  lots,  to  Mrs.  Sharpsteen,  and  the  mortgage  and 
notes  to  Johnston,  and  offered  to  deliver  the  deeds  from  Young- 
quist and  Johnston  conveying  the  thirteen  lots  in  West  Eock- 
ford,  to  Burnap.  Burnap  inquired  whether  he  had  procured  the 
release  of  the  lot  from  the  $2500  mortgage,  and  being  answered 
in  the  negative,  declined  to  accept  the  deeds,  and  Knight,  a& 
it  appears,  then  handed  them  to  Johnston  to  be  held  by  him 
for  Mrs.  Burnap.  On  the  same  day,  the  deeds  to  Mrs.  Sharp- 
steen and  the  mortgage  to  Johnston  were  placed  on  record. 

October  29,  1892,  was  Saturday,  and  on  the  following  Mon- 
day, Mrs.  Sharpsteen  attempted,  in  person  and  by  tenants,  to 
take  possession  of  the  premises  described  in  the  deeds  to  her. 
On  the  same  day  she  executed  a  written  lease  of  the  premises 
to  a  tenant  for  a  term  of  five  days  and  placed  the  same  on 
record,  and  on  the  day  following,  she  conveyed  the  four  houses 
and  lots,  by  a  deed  expressing  a  consideration  of  $6500  to 
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Hattie  E.  Burroughs,  and  had  that  deed  placed  on  record.  On 
that  day,  which  was  November  1,  1892,  the  original  bill  in 
this  case  was  filed  by  Mrs.  Burnap  against  Mrs.  Sharpsteen 
and  Hattie  E.  Burroughs,  alleging,  in  substance,  the  facts 
above  set  forth,  and  praying  for  a  decree  anmuUing  the  con* 
tract  for  an  exchange  of  property,  and  cancelling  the  deeds 
purporting  to  convey  the  complainant's  property  to  Mrs. 
Sharpsteen,  and  ordering  the  defendants  to  execute  proper 
conveyances  of  the  premises  to  the  complainant,  and  also  a 
general  prayer  for  relief. 

Subsequently,  the  bill  was  amended  by  making  Johnston  a 
party  defendant,  and  alleging,  among  other  things,  in  sub- 
stance, that  the  deeds  and  mortgage  were  delivered  by  the 
parties  to  Clark  in  escrow,  to  be  held  by  him  until  the  per- 
formance of  certain  conditions,  viz.,  the  execution  of  the  above 
mentioned  releases,  sucli  releases  to  be  procured  within  a 
reasonable  time ;  that  for  the  purpose  of  defrauding  the  com- 
plainant, and  to  get  the  full  benefit  of  the  conveyances  from 
her,  Mrs.  Sharpsteen  caused  the  deeds  to  be  taken  from  Clark's 
possession  and  filed  for  record,  and  caused  a  pretended  and 
fraudulent  conveyance  of  the  premises  to  be  immediately  made 
to  defendant  Burroughs  and  placed  on  record,  and  caused  thf^ 
mortgage  to  Johnston  to  be  delivered  to  him  and  recorded ; 
that  the  defendants,  and  Knight  their  attorney  were  all  con- 
spiring together  to  avoid  the  performance  of  the  conditions 
upon  which  the  deeds  were  left  in  the  hands  of  Clark,  and  that 
because  of  the  failure  to  perform  such  conditions,  and  because 
of  such  fraudulent  acts,  the  complainant  has  elected  to  disaf- 
firm the  whole  arrangement,  and  to  refuse  performance  on  her 
part,  and  to  insist  that  her  deeds  be  surrendered  up  and  can- 
celled ;  that  the  pretended  delivery  of  the  deeds  and  mortf];age 
by  Clark,  and  the  record  thereof,  were  fraudulent  and  without 
authority  and  conveyed  no  title,  and  that  the  deed  to  defendant 
Burroughs  should  be  cancelled,  and  the  mortgage  to  Johnston 
j  shoald  be  delivered  up  and  cancelled  and  held  for  naught. 
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The  bill  was  duly  answered  and  a  replication  was  filed,  and 
at  the  April  term,  1893,  of  the  Circuit  Court,  the  cause  came 
on  for  hearing  on  pleadings  and  proofs.  At  the  close  of  the 
hearing,  as  the  defendants  were  about  to  close  their  evidence, 
defendant  Sharpsteen  produced  and  read  in  evidence  a  release 
of  complainant's  lot  from  the  f  2500  mortgage,  such  release 
being  dated  and  purporting  to  have  been  acknowledged  April 
27,  1893.  She  also  produced  the  receipt  of  the  clerk  of  the 
court  showing  that  she  had  paid  all  costs  in  the  case  up  to 
that  date,  and  she  was  thereupon  permitted  to  file  her  cross- 
bill, praying  for  a  specific  performance  of  the  contract  between 
her  and  the  complainant  for  an  exchange  of  properties,  and 
that  the  deeds  from  the  complainant  and  husband  to  her  de- 
livered to  Clark  be  adjudged  valid  and  effectual  in  law  to  vest 
in  her  the  title  to  the  property  therein  described. 

The  cross-bill  was  duly  answered,  and  the  court  thereupon 
rendered  a  decree  dismissing  the  original  bill  for  want  of 
equity,  and  ordering  the  complainant  to  pay  all  costs  accruing 
subsequent  to  the  payment  of  costs  by  Mrs.  Sharpsteen,  and 
awarding  a  specific  performance  of  the  contract,  in  accord- 
ance with  the  prayer  of  the  cross-bill.  From  this  decree,  the 
complainant  in  the  orginal  bill  now  appeals  to  this  court. 

The  first  question  to  be  considered  is,  whether  the  evidence 
shows  a  delivery  of  the  deeds  and  mortgage,  so  as  to  pass  title, 
at  the  time  the  parties  were  together  in  Knight's  office  on  the 
8th. day  of  October,  1892.  It  appears  from  the  testimony  of 
Burnap — and  in  this  he  is  not  disputed — that  he  and  the  com- 
plainant went  to  Knight's  office  on  that  occasion  upon  the 
representation  by  Knight  that  everything  was  in  readiness  for 
closing  up  the  transaction,  and  it  is  apparent  that  he  and 
the  complainant  signed  and  acknowledged  the  instruments  in 
which  they  were  named  as  grantors,  relying  upon  the  truth  of 
that  representation.  Burnap  also  testified — and  as  to  this 
also  there  is  no  substantial  conflict  in  the  evidence — that  after 
the  papers  were  signed  and  acknowledged,  he  took  them  into 
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his  bands  for  examination,  and  on  looking  them  over,  he  die- 
coTered  that  the  releases  stipulated  for  had  not  been  procured ; 
that  be  thereupon  declared  bis  unwillingness  to  leave  the  deeds 
until  everything  was  satisfactorily  arranged,  and  that  Knight 
or  one  of  the  others  present  then  suggested  that  the  pape#s  be 
placed  in  the  hands  of  Clark,  to  be  held  by  him  until  the  re- 
leases should  be  obtained. 

It  is  true  both  Knight  and  Mrs.  Sharpsteen  swear,  in  gen- 
eral terms,  that  the  papers  were  all  delivered,  before  they  were 
placed  in  Clark's  hands,  and  Knight  testifies  that  they  were 
delivered  to  Clark  for  the  mere  purpose  of  preventing  their 
being  placed  on  record  until  the  releases  should  be  obtained. 
But  neither  of  these  witnesses  attempts  to  state  the  mode  in 
which  the  delivery  was  made,  or  to  detail  any  acts  or  words 
on  the  part  of  either  Mr.  or  Mrs.  Burnap,  indicating  an  in- 
tention to  absolutely  and  unconditionally  yield  all  dominion 
and  control  over  the  instruments  signed  and  acknowledged 
by  them. 

A  deed  may  be  delivered  by  words  without  acts,  or  by  acts 
without  words,  or  by  both  acts  and  words,  and  after  the  deed 
has  been  signed,  sealed  and  acknowledged,  any  acts  or  words 
which  clearly  manifest  an  intention  to  consummate  and  com- 
plete it,  and  to  part  absolutely  and  unconditionally  with  it 
and  all  control  over  it,  are  suflBcient  to  give  legal  existence 
to  it  as  a  deed,  and  to  constitute  a  sufficient  delivery.  See 
Brooks  V.  The  People ^  15  111.  App.  570,  and  authorities  there 
cited.  But  as  the  witnesses  have  failed  to  testify  to  any  acts 
or  words  amounting  to  a  delivery,  their  general  statement  that 
the  papers  were  delivered  must  be  regarded  as  a  mere  legal 
conclusion  on  their  part  rather  than  the  statement  of  a  fact, 
and  therefore  incompetent,  and  not  entitled  to  be  considered 
as  bearing  upon  the  question  whether  a  delivery  was  actually 
made. 

There  being  no  proof  of  any  absolute  delivery  of  the  deeds 
on  October  8,  1892,  so  as  to  pass  title,  the  utmost  that  can 


Digitized  by 


Google 


23d  BuRNAP  V.  Sharpstebn  et  al. 

Opinion  of  the  Court. 

be  said  of  the  transactions  of  that  day  is,  that  the  deeds  were 
placed  in  Clark's  hands  in  escrow,  to  be  delivered  and  become 
effectual  only  upon  the  execution  and  delivery  of  the  releases 
stipulated  for  in  the  contract.  Until  those  releases  were  ex- 
ecuted, Clark  had  no  authority  to  part  with  the  deeds,  or  to 
assume  to  deliver  them  to  the  grantees  therein  named.  Knight 
obtained  possession  of  them  from  Clark,  as  the  evidence  shows, 
upon  the  pretence  that  he  would  act  in  the  matter  as  Clark's 
attorney,  and  undertook  to  deliver  them  to  the  respective 
grantees,  the  release  of  Mrs.  Burnap's  lot  from  the  $2500 
mortgage  not  then  having  been  executed.  Apart  from  the 
obvious  impropriety  of  the  agent  of  one  of  the  parties  volun- 
teering to  act  as  the  attorney  of  the  custodian  of  the  deeds, 
and  in  that  guise  getting  possession  of  and  delivering  them, 
it  is  manifest  that  any  delivery  by  the  custodian  or  his  attor- 
ney before  the  performance  of  the  condition,  viz.,  the  execution 
of  the  release  to  Mrs.  Burnap's  lot  from  the  mortgage,  was 
merely  tortious  and  fraudulent,  at  least  so  far  as  Mrs.  Bur- 
nap  was  concerned,  and  was  wholly  ineflfectual  to  pass  title 
to  her  grantee.  It  follows  that  the  attempted  delivery  of  the 
deeds  by  Knight  on  the  29th  day  of  October,  1892,  was  an 
unauthorized  and  void  act,  and  gave  Mrs.  Sharpsteen  no  title 
to  the  property  described  in  the  deeds  delivered  to  her,  and 
placing  the  deeds  in  which  Mrs.  Burnap  was  named  as  grantee 
in  the  hands  of  Johnston,  though  placed  there  professedly 
for  Mrs.  Burnap,  was  a  tortious  and  unauthorized  diversion 
of  them  from  the  possession  of  their  proper  custodian,  and 
can  not  be  resorted  to  by  Mrs.  Sharpsteen,  or  by  Knight,  her 
agent,  as  an  act  of  performance  of  the  contract  with  Mrs. 
Burnap. 

It  thus  appears  that  down  to  the  date  of  the  decree,  no  valid 
or  lawful  delivery  had  been  made  to  Mrs.  Burnap  of  the  con- 
veyances running  to  her.  On  the  29th  day  of  October,  Knight 
had  no  right  to  deliver  them,  and  they  were  wrongfully  placed 
by  him  in  the  hands  of  Johnston,  and  at  the  date  of  the  hear- 
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ing,  they  seem  to  have  been  mislaid  or  lost,  so  that  they  then 
could  not  be  produced  for  the  purpose  of  being  delivered  or 
tendered.  The  decree  declares  the  conveyances  to  Mrs.  Sharp- 
flteen  valid  and  effectual  to  pass  title  to  her,  while  there  has 
been  no  valid  or  lawful  delivery  or  tender  to  Mrs.  Burnap  of 
the  conveyances  running  to  her,  and  as  they  are  lost,  such 
delivery  or  tender  can  not  now  be  made.  Copies  of  these 
deeds  were  produced  at  the  hearing  and  tendered,  but  it  is 
manifest  that  an  effectual  tender  could  only  be  made  of  the 
original  instruments,  and  that  a  tender  of  copies  could  be  of 
no  avail. 

But  as  already  shown,  the  delivery  of  the  deeds  to  Clark  on 
October  8  was  in  escrow,  the  condition  to  be  performed  before 
the  second  delivery  being,  the  execution  of  the  releases  stipu- 
lated for.  The  time  within  which  those  releases  were  to  be  de- 
livered was  not  fixed  by  the  contract,  and  they  were  therefore, 
by  construction  of  law,  to  be  executed  within  a  reasonable 
time.  The  releases  from  the  mortgages  on  the  Youngquist 
lots  were  executed  prior  to  October  28,  and  need  not  be  further 
considered.  But  the  release  of  Mrs.  Burnap's  lot  from  the 
$2500  mortgage  had  not  then  been  executed,  notwithstanding 
the  repeated  and  almost  constant  importunities  of  Mrs.  Bur- 
nap's  husband  and  agent.  No  reason  appears  why  it  was  not 
or  could  not  have  been  executed  between  the  8th  and  28th 
days  of  October.  The  holder  of  the  mortgage  seems  to  have 
been  ready  to  execute  the  release  at  any  time,  on  payment  of 
$300  on  the  mortgage,  and  Mrs.  Sharpsteen  claims  to  have 
been  able  at  any  time  to  pay  the  money.  Both  were  living 
in  Rockford,  and  no  reason  is  given  why  the  execution  of  the 
instrument  was  so  long  delayed.  Under  these  circumstances, 
the  question  arises  whether  any  and  what  effect  is  to  be  given 
to  Mr.  Burnap's  notice  to  Knight,  given  October  28,  that  un- 
less the  release  was  executed  and  the  transaction  closed  up 
by  the  end  of  the  day  following,  he  should,  in  effect,  declare 
the  contract  forfeited  and  at  an  end. 
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Of  course,  it  must  be*  admitted  that,  in  the  original  agree- 
ment, time  was  not  expressly  made  of  the  essence  of  the 
contract,  and,  so  far  as  appears,  the  subject  matter  of  the 
agreement  and  the  attending  circumstances  were  not  such  as 
to  make  time  of  the  essence  of  the  contract  by  implication. 
The  rule,  however,  seems  to  be  well  supported  bjr  authority, 
that  where  time  is  not  originally  of  the  essence  of  the  contract, 
but  one  party  has  been  guilty  of  gross,  vexatious,  unreason- 
able, or  unnecessary  delay  or  default  in  relation  to  it,  the 
other  party  becomes  entitled,  by  notice,  to  limit  a  reasonable 
time  within  which  the  contract  shall  be  performed  by  the  other, 
and  in  default  of  obedience  to  such  notice,  the  court  will  not 
enforce  specific  performance,  but  will  leave  the  parties  to  their 
strictly  legal  rights.  Miller  v.  Rice,  133  111.  316;  Wiswall  v. 
McGowan,  1  Hoflf.  Ch.  125;  BiiUock  v.  Adams'  Executors,  20 
N.  J.  Eq.  367 ;  Pry  on  Specific  Performance,  sec.  1062. 

It  seems  that  Mrs.  Burnap,  in  purchasing  the  Youngquist 
lots,  was  intending  to  build  a  bouse  for  her  residence  on  the 
lot  which  was  to  be  conveyed  to  her  free  from  incumbrance, 
and  that  she  desired  to  erect  her  house  thereon  that  season, 
and  before  the  setting  in  of  winter,  and  that  her  plans  in  that 
respect  were  well  known  to  Mrs.  Sharpsteen  and  her  agent,  and 
the  necessity  of  an  early  consummation  of  the  trade  for  that 
purpose  was  the  occasion  of  the  constant  importunity  of  Mr. 
Burnap  to  have  the  matter  closed  up  at  the  earliest  practicable 
moment.  While  these  facts  alone  were  probably  insufficient 
to  make  time  of  the  essence  of  the  contract  by  implication, 
they  are  circumstances  to  be  taken  into  consideration  in  de- 
termining whether  there  was  vexatious  and  unreasonable  de- 
lay on  the  part  of  Mrs.  Sharpsteen  in  the  performance  of  the 
conditions  upon  which  the  deeds  were  placed  in  escrow. 

We  are  inclined  to  the  opinion  that,  in  view  of  all  the  facts, 
there  was  such  vexatious  and  unreasonable  delay  as  placed  it 
within  the  power  of  Mrs.  Burnap  to  limit  by  notice,  the  rea- 
sonable time  within  which  the  contract  should  be  closed  up. 
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Bat  the  point  is  made  that  even  if  that  was  so,  the  time  lim- 
ited by  the  notice  was  not  reasonable,  and  the  notice  was 
therefore  ineflFectual.  There  probably  would  have  been  force 
in  this  position  if  it  had  been  taken  at  the  time.  But  no  com- 
plaint was  then  made  that  the  time  was  not  sufficiently  long. 
On  the  contrary,  Knight  seems  to  have  acted  upon  the  theory 
that  the  notice  was  valid,  and  getting  the  deeds  which  had 
been  left  in  escrow  into  his  possession,  attempted,  within  the 
time.thus  limited,  to  consummate  the  trade  by  making  final 
delivery  of  them  to  the  respective  grantees.  He  made  no  pre- 
tence then  that  sufficient  time  had  not  been  given,  but  assumed, 
apparently,  that  the  delivery  of  the  deeds  was  all  that  was 
necessary,  and  ignored  Mrs.  Sharpsteen's  obligation  to  pro- 
cure the  release.  We  are  disposed  to  hold,  then,  that,  under 
the  circumstances,  Mrs.  Sharpsteen's  failure  to  procure  and 
deliver  the  release  within  the  time  limited  by  the  notice  justi- 
fied Mrs.  Burnap  in  rescinding  the  contract,  at  least  to  the 
extent  of  barring  Mrs.  Sharpsteen  of  the  right,  on  subsequent 
tender  of  the  release,  to  obtain  specific  performance  in  a  court 
of  equity. 

The  decree  in  favor  of  Mrs.  Sharpsteen  on  her  cross-bill  is 
clearly  erroneous.  This  results  from  the  conclusion  just 
stated,  that  Mrs.  Burnap  had  a  right  to  and  did  rescind  the 
contract,  at  least  to  the  extent  of  cutting  off  the  right  to  the 
relief  sought  by  that  bill.  That  portion  of  the  decree  is  also 
erroneous  for  the  reason  that  there  has  been  no  delivery  or 
tender  to  Mrs.  Burnap  of  the  deeds  which  were  to  be  executed 
to  her.  Clearly,  before  the  complainant  in  the  cross-bill  can 
be  entitled  to  a  decree  for  specific  performance,  she  must  show 
performance  or  a  tender  on  her  part,  and  that  she  has  not 
done. 

We  are  also  of  the  opinion  that  the  court  erred  in  dismiss- 
ing the  original  bill  for  want  of  equity.  That  bill  was  brought 
to  obtain  a  decree  cancelling  and  ordering  the  surrender  of 
the  deeds  which  were  tortiously  taken  from  the  possession  of 
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the  custodian  with  whom  they  had  been  placed  in  escrow  and 
delivered  to  the  grantees.  There  can  be  no  question  that,  at 
the  time  the  bill  was  filed,  the  complainant  therein  was  enti- 
tled to  the  relief  prayed  for.  Has  that  right  been  taken  away 
by  anything  which  has  since  occurred?  By  their  original 
answer,  the  defendants  took  the  position,  in  substance,  that 
Mrs.  Sharpsteen  was  not  bound  by  the  terms  of  the  contract 
to  procure  and  deliver  to  the  complainant  the  release  in  ques- 
tion, and  that  position  seems  to  have  been  insisted  upon  by 
them  until  near  the  close  of  the  heai^ng.  Then  the  pleadings 
were  so  amended  as  to  admit  her  obligation  to  procure  the 
release,  and  a  release,  executed,  as  its  date  showfi,  just  at  the 
close  of  the  trial,  was  produced  and  tendered  to  the  complain- 
ant, and  all  costs  up  to  that  date  were  paid  by  Mrs.  Sharp- 
steen. 

The  position  thus  finally  taken  by  the  defendants  was  not 
only  an  admission  by  them  that  there  was  equity  in  the  bill 
when  filed,  but  it  was  also  tantamount  to  an  admission  that 
the  deeds  held  in  escrow  had  been  delivered  wrongfully,  and 
in  violation  of  the  conditions  upon  which  they  were  placed  in 
escrow,  and  that  they  were  therefore  improperly  in  the  hands 
of  the  defendants.  No  offer  is  made  to  restore  them  to  the 
proper  custodian,  or  to  undo  the  wrong  which  had  been  per- 
petrated by  their  delivery.  But  while  the  defendants  endeav- 
ored to  perform,  ex  post  facto,  the  condition  to  procure  the 
release,  nothing  was  done  to  eflfectually  meet  the  allegation 
of  the  bill,  that  no  legal  delivery,  and  no  valid  or  effectual 
tender  had  been  made  to  the  complainant  of  the  deeds  which, 
by  the  agreement,  were  to  be  executed  to  her.  Clearly,  until 
that  is  done,  the  equities  of  the  bill  are  not  answered. 

The  decree  will  be  reversed,  and  the  cause  will  be  remanded 
to  the  Circuit  Court,  with  directions  to  dismiss  the  cross-bill 
for  want  of  equity,  and  to  enter  a  decree  in  favor  of  the  cona- 
plainant  in  accordance  with  the  prayer  of  the  original  bill. 

Decree  reversed. 


Digitized  by 


Google 


r 


Starnheim  V,  BuRCKY  et  al. 


241 


Syllabus. 


149      2411 
194     •216 


Sarah  D.  Sternheim 

V. 

William  E.  Burcky  et  al. 

Filed  at  Ottawa  March  31,  1894. 

1.  EviPBNOB — under  Burnt  Records  act.  On  bill  for  the  partition  of 
land  for  the  purpose  of  proving  title,  tlie  complainant,  after  showing 
the  loss  or  destruction  of  the  original  deeds  and  the  record  thereof, 
offered  to  read  in  evidence  extracts  and  minutes  made  from  original 
deeds  on  the  day  they  were  filed  for  record,  by  a  firm  who  were  in  the 
business  of  making  abstracts  for  him,  which  minutes  were  made  in  the 
regular  course  of  business,  and  were  in  the  possession  of  such  firm  when 
the  records  of  the  original  deeds  were  destroyed  by  fire :  Heldf  that 
the  offered  evidence  conformed  to  the  requirements  of  the  statute,  and 
that  the  complainant  was  entitled  to  have  it  read  in  evidence  and  con- 
sidered by  the  court. 

2.  Where  a  deed  is  lost  or  destroyed,  or  not  within  the  power  of  a 
party  to  produce  the  same,  and  the  record  of  such  deed  is  destroyed 
by  fire  or  otherwise,  under  section  29  of  chapter  116  of  the  Revised 
Statutes,  resort  may  be  had  to  evidence  of  a  two-fold  character :  First, 
if  an  abstract  of  title  has  been  made  in  the  ordinary  business  prior  to 
such  loss  or  destruction,  the  party  seeking  to  establish  title  may  read 
in  evidence  such  abstract  of  title,  or  a  letter-press  copy  thereof;  and 
second,  any  copy,  extract  or  minutes  from  such  destroyed  records,  or 
from  the  originals  of  such,  which  were,  at  the  date  of  such  destruction 
or  loss,  in  the  possession  of  any  person  then  engaged  in  the  business 
of  making  abstracts  of  title  for  others  for  hire. 

3.  Same — sworn  copy.  The  statute  provides  that  a  sworn  copy  may 
be  used  as  evidence,  provided  the  party  desiring  to  use  the  same  shall 
have  given  the  opposite  party  a  reasonable  opportunity  to  verify  the 
correctness  of  such  copy.  In  this  case  the  sworn  copy  was  delivered  to 
counsel  for  the  defendant  at  noon  on  the  day  before  the  trial,  and  left 
in  his  possession  until  four  o'clock  of  the  same  day :  Heldf  that  the 
time  the  copy  was  left  in  defendant's  hands  was  sufficient  to  afford  a 
reasonable  opportunity  for  examination,  but  if  not,  the  defendant 
should  have  asked  the  court  to  postpone  the  hearing  until  he  could 
have  further  time. 

4.  Practice  in  Supreme  Court — taxing  coats  of  abstract.  Where 
the  abstract  is  so  defective  that  in  order  to  get  an  intelligible  under- 
Ktanding  of  the  case  the  court  is  compelled  to  examine  the  transcript 
of  the  record,  the  costs,  on  a  reversal,  will  be  taxed  to  the  appellant. 

16—149  III. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Fhiiop  Stbin,  Judge,  presiding. 

This  was  a  bill  in  equity,  brought  by  Abraham  Sternheim, 
against  Henry  E.  Burcky  and  William  E.  Burcky  and  others, 
for  the  partition  of  a  certain  lot  or  tract  of  land  in  Cook  county. 
It  is  alleged  in  the  bill  that  the  complainant,  Abraham  Stern- 
heim, is  the  owner  in  fee  simple  of  an  undivided  three-fourths 
of  lot  29  of  Henry  Berdel's  subdivision  of  that  part  of  lot  8, 
in  school  trustees*  subdivision  of  section  16,  township  38,. 
north,  range  14,  east  of  the  third  principal  meridian,  lying 
east  of  the  right  of  way  of  the  Chicago,  Bock  Island  and  Pa- 
cific railway,  in  Cook  county,  State  of  Illinois ;  that  for  several 
years  prior  to  and  up  to  February  25,  1885,  one  Henry  Berdel 
was  the  owner  in  fee;  that  on  February  25,  1885,  he  died 
intestate,  seized  of  said  premises  in  fee,  leaving  him  surviving 
His  widow,  Adelaide  M.  Berdel,  Mary  N.  Soldan,  his  sister, 
and  Henry  E.  Burcky  and  William  E.  Burcky,  his  nephews 
and  only  heirs-at-law,  and  that  he  left  him  surviving  no  child 
or  children  or  any  descendant  or  descendants  of  child  or  chil- 
dren; that  in  October,  1886,  in  a  certain  cause  then  pending 
in  the  Superior  Court  of  Cook  county,  one  Catherine  Berdel 
recovered  a  judgment  against  Adelaide  M.  Berdel,  Mary  Sol- 
dan,  and  others,  for  $46.24,  and  costs  amounting  to  $45.55; 
that  an  execution  issued  on  said  judgment,  and  was  levied  on 
the  above  described  premises  on  November  15,  1886,  and  a 
return  of  execution  by  the  sheriff  as  satisfied  in  full  by  selling 
to  Abraham  Sternheim,  on  December  24,  1886,  lot  29  of 
Henry  Berdel's  re-subdivision  of  that  part  of  lot  8,  in  school 
trustees*  subdivision  of  section  16,  township  38,  north,  range 
14,  east  of  the  third  principal  meridian,  lying  east  of  the  right 
of  way  of  the  Chicago,  Rock  Island  and  Pacific  railway.  Cook 
county,  State  of  Illinois,  being  the  premises  first  above  de- 
scribed, for  $104.30;  that  the  sheriff  issued  to  complainant 
a  certificate  of  purchase,  and  on  March  15,  1888,  no  redemp- 
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tion  having  been  made,  the  sheriflf  executed  and  delivered  to 
complainant  a  deed.  It  is  also  alleged  that  Henry  E.  Burcky 
and  William  E.  Burcky,  as  heirs  of  said  Henry  Berdel,  are 
each  the  owners  in  fee  simple  of  one-eighth  of  said  premises, 
and  that  complainant,  by  virtue  of  said  sheriff's  deed,  is  the 
owner  in  fee  simple  of  three-fourths  thereof ;  that  said  Schu- 
berts  claim  some  interest  as  tenants,  and  that  no  other  person 
has  conveyed  their  interest  or  title  therein.  The  bill  makes 
Henry  E.  and  AVilliam  E.  Burcky  and  the  Schuberts  defend- 
ants, and  prays  for  a  partition  of  the  premises. 

The  amended  answer  of  Henry  E.  and  William  E.  Burcky 
denies  that  complainant  is  the  owner  in  fee  of  any  interest  in 
said  lot ;  denies  the  execution  and  the  levy ;  denies  that  lot 
29,  in  Henry  Berdel's  re-subdivision,  is  the  same  property 
described  as  lot  29  in  Henry  Berdel's  subdivision ;  denies  that 
the  sheriff  issued  a  certificate  of  sale  or  deed  to  complainant. 

The  answer  of  Henry  Schubert  and  Bertha  Schubert  denies 
the  ownership  of  complainant ;  denies  the  levy  of  the  execu- 
tion ;  denies  the  identity  of  the  premises ;  denies  the  issue  by 
the  sheriff  of  a  certificate  of  sale,  and  the  recording  thereof, 
and  the  issue  of  a  sheriff's  deed,  and  denies  that  said  Burcky 
owned  any  interest  in  said  premises,  or  that  these  defendants 
claim  any  interest  therein,  or  that  they  reside  thereon  or  did 
reside  thereon  at  the  time  the  bill  was  filed. 

A  replication  having  been  filed,  a  hearing  was  had  on  the 
pleadings  and  evidence,  and  the  court  rendered  a  decree  dis- 
missing the  bill,  to  reverse  which  complainant  appealed. 

Messrs.  Blum  &  Blum,  and  Messrs.  Moses,  Pam  &  Kennedy, 
for  the  appellant. 

Mr.  E.  A.  Sherburne,  for  the  appellees. 

Mr.  Justice  Craiq  delivered  the  opinion  of  the  Court : 

On  the  hearing,  the  complainant,  for  the  purpose  of  prov- 
ing title,  read  in  evidence  a  duplicate  copy  of  a  patent  from 
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the  State  of  Illinois  to  Nicholas  Berdel,  conveying  to  him  a 
tract  of  land  including  the  premises  in  controversy.  The 
complainant  also  read  in  evidence  the  record  of  a  judgment 
or  decree  in  the  Superior  Court,  in  favor  of  Catherine  Berdel, 
Against  Adelaide  M.  Berdel  and  Mary  Soldan,  an  execution 
issued  on  said  judgment,  and  a  sheriff's  deed  dated  March  15, 
1888,  conveying  lot  29  of  Henry  Berdel's  re-subdivision  of 
that  part  of  lot  8  in  school  trustees'  subdivision  of  section  16, 
township  38,  north,  range  14,  east  of  the  third  principal  me- 
ridian, lying  east  of  the  right  of  way  of  the  Chicago,  Rock 
Island  and  Pacific  railway,  in  Cook  county.  State  of  Illinois. 
Complainant  also  put  in  evidence  a  plat  and  subdivision  of 
certain  property,  including  the  property  in  question,  by  Henry 
Berdel.  Proof  was  also  made  of  the  death  of  Henry  Berdel, 
and  that  he  left  no  children,  but  certain  persons  who  were 
his  heirs.  The  complainant  claimed  that  Nicholas  Berdel 
bonveyed  the  premises  to  Elias  Greenebaura,  and  that  Elias 
Greenebaura  conveyed  to  Frederick  Burcky,  and  that  Fred- 
erick Burcky  conveyed  to  Henry  Berdel,  by  deeds  executed 
and  recorded  before  the  Chicago  fire  of  1871. 

For  the  purpose  of  laying  the  foundation  for  the  introduc- 
tion of  a  sworn  copy  of  extracts  or  minutes  taken  from  the 
records  before  their  destruction,  and  from  the  original  deeds, 
which  minutes  were  in  the  possession  of  Jones  &  Sellers  at 
the  date  of  the  destruction  of  the  records,  who  were  then  en- 
gaged in  the  business  of  making  abstracts  for  hire,  Louis  J. 
Blum  testified  before  the  court  that  he  had  made  diligent 
search  and  inquiries  for  the  original  deeds  set  forth  in  the 
sworn  copy  of  minutes,  and  was  unable  to  find  them;  that 
they  are  not  in  the  possession  or  under  the  control  of  the  com- 
plainant or  any  of  his  agents  or  solicitors ;  that  the  original 
records  were  destroyed  by  fire. 

Fernando  Jones  testified  that  he  compared  the  sworn  copy 
with  the  original  minutes  in  the  office  of  Handy  &  Co. ;  that 
it  was  a  correct  copy  of  the  original.     "The  minutes  were 
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made  on  the  same  day  the  document  was  filed  for  record,  by 
an  employe  of  mine,  in  the  business  of  making  abstracts." 
He  also  testified:  "They  were  made  in  the  regular  course  of 
business  of  making  abstracts  for  hire  for  others.  The  ordinary 
course  of  business,  so  far  'as  making  these  minutes,  was  to 
take  a  minute  each  day  from  the  original  documents  as  they 
were  filed,  which  was  done  in  this  case.  After  those  minutes 
liad  been  taken  from  the  records,  they  were  taken  over  to  the 
office  and  used  for  making  abstract  indexes,  putting  the  prop- 
erty all  in  its  proper  place  on  separate  pages  for  each  lot  or 
block,  and  the  original  minute  was  laid  away  in  vaults  and  is 
still  in  existence,  and  is  the  same.  The  papers  contained  the 
same  that  this  is  taken  from. 

Q.  "Mr.  Jones,  please  explain  to  the  court  these  variou-s 
things  that  appear  upon  that  paper. 

A.  "The  names  in  the  left  hand  column  are  the  names  of 
the  grantee  and  the  grantor  in  the  instrument.  Ti^e  first  one 
here  is  Nicholas  Berdel  to  Elias  Greenebaum.  Then,  in  the 
middle  column,  *224:-157'  signifies  that  it  is  in  book  224  and 
page  157  of  the  records  in  the  recorder's  office.  *Sept.  11, 
'62,'  signifies  that  the  date  of  the  instrument  was  September 
11,  1862.  *58,330*  is  the  document  number  of  the  instru- 
ment. The  dollar  mark  and  the  *1.00'  after  it  signifies  that 
the  consideration  was  one  dollar.  *Sept.  28,  *62,*  signifies 
that  the  document  was  recorded  on  September  28,  1862.  In 
the  right  hand  column,  *Q.  C.  D.*  signifies  that  it  was  a  quit- 
claim deed.  *L.  8,  Sub.  16-38-14,*  signifies  that  it  was  lot  8 
in  the  subdivision  of  section  16,  township  38  north,  range  14, 
in  Cook  county.  There  is  another  one  on  here  of  the  same 
character  that  probably  that  explanation  would  suffice  for, 

Q.  "Go  on  and  explain  everything  else  appearing  in  those 
minutes. 

A.  "Well,  *Elias  Greenebaum  and  W.,' signifies  *and  wife,' 
to  Frederick  Burcky,  recorded  in  volume  224,  page  158,  dated 
September  15,  1862 ;  document  58,331 ;  consideration  $700 ; 
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filed  for  record  September  28,  1862.  The  quitclaim  deed  fol- 
lowing the  entry  I  have  testified  as  to  before.  Then,  in  the  col- 
umn of  description  of  the  property  conveyed,  that  is,  lot  8  in 
subdivision  of  section  16,  township  38,  range  14,  except  lots  1, 
2,  3,  4,  in  block  2,  in  Berdel's  subdivision,  west  part  of  said 
lot  8.  On  the  next  sheet  the  form  of  the  entry  was  changed. 
Deed  for  filing  for  record  in  that  behalf  May  25,  1864.  Then 
there  was  printed  at  the  head  *No.,'  signifying  document  num- 
ber. 'Vol.  and  page'  signifies  the  volume  and  page  of  the 
record  in  which  the  deed  was  afterward  recorded.  Grantor, 
grantee,  instrument  date,  consideration,  stamps,  U.  S.  revenue 
stamp,  intended  to  be  a  description  of  the  property  conveyed 
in  the  instrument.  The  entry  that  has  reference  to  this  prop- 
erty is  document  81,241.  There  was  only  the  number  41. 
The  81,238  and  239  and  40  were  in  reference  to  other  prop- 
erty, but  it  is  all  put  here  so  that,  as  I  understand,  to  conform 
to  the  statute.  Then  there  was  *Vol.  282  and  page  345,'  and 
*Fred  Burcky,*  under  the  column  of  grantor,  and  ill  column 
of  grantee  *Henry  Berdel.'  Instrument  is  *W.  D.,*  which  sig- 
nifies a  warranty  deed.  The  deed  was  made  May  20,  1864, 
and  consideration  was  $5000.  The  United  States  revenue 
stamp  $5.00.  Description  of  property  conveyed — I  will  read 
it  as  I  translated  the  abbreviation:  'That  part  of  lot  2  of 
school  section  16,  township  38  N.,  R.  14,  w^est  of  railroad ; 
also,  lot  8,  in  section  16,  township  38,  range  14,  except  lots 
1  to  4  in  block  2,  Berdel's  subdivision  of  west  part  of  lot  8  in 
section  16,  township  38,  E.  14.'  These  abbreviations  are 
such  as  real  estate  men  and  attorneys  recognize  as  abbrevia- 
tions which  are  readily  understood  and  pretty  well  known." 

The  court,  after  hearing  the  preliminary  proof,  refused  to 
a'dmit  the  sworn  copy  of  the  minutes  as  evidence,  and  the 
decision  of  the  court;  is  relied  upon  as  error. 

Section  29,  chapter  116,  of  Hurd's  Statutes  of  1893,  pro- 
vides: "Whenever,  upon  the  trial  of  any  suit  or  proceeding 
which  is  now  or  hereafter  may  be  pending  in  any  court  in 
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this  State,  any  party  to  such  proceeding,  or  his  agent  or  his 
attorney  in  his  behalf,  shall,  orally  in  court  or  by  affidavit 
to  be  filed  in  such  cause,  testify  and  state  under  oath  that 
the  originals  of  any  deeds  or  other  instrument  in  writing  or 
records  of  any  court  relating  to  any  lands  the  title  or* any  in- 
terest therein  being  in  controversy  in  such  suit  or  proceeding, 
are  lost  or  destroyed  or  not  within  the  power  of  the  party  to 
produce  the  same,  and  that  the  records  thereof  are  destroyed 
by  fire  ot  otherwise,  it  shall  be  lawful  for  such  party  to  offer, 
and  the  court  shall  receive  as  evidence,  any  abstract  of  title, 
or  letter-press  copy  thereof,  made  in  the  ordinary  course  of 
business  prior  to  such  loss  or  destruction ;  and  it  shall  alsq 
be  lawful  for  any  such  party  to  offer,  and  the  c#urt  shall  re- 
ceive as  evidence,  any  copy,  extracts  or  minutes  from  such 
destroyed  records,  or  from  the  originals  thereof,  which  were, 
at  the  date  of  such  destruction  or  loss,  in  tbe  possession  of  all 
persons  then  engaged  in  the  business  of  making  abstracts  of 
title  for  others  for  hire.  A  sworn  copy  of  any  writing  admiss- 
ible under  this  section,  made  by  the  person  or  persons  having 
possession  of  writing,  shall  be  admissible  in  evidence  in  like 
manner  and  with  like  effect  as  such  writing,  provided  the  party 
desiring  to  use  such  sworn  copy  as  evidence  shall  have  given 
the  opposite  party  a  reasonable  opportunity  to  verify  the  cor- 
rectness of  such  copy." 

Where  the  deed  is  lost  or  destroyed,  or  not  within  the  power 
of  the  party  to  produce  the  same,  and  the  record  of  such  deed 
is  destroyed  by  fire  or  otherwise,  under  the  section  of  the  stat- 
ute supra,  resort  may  be  had  to  evidence  of  a  two-fold  char- 
acter: First,  if  an  abstract  of  title  has  been  made,  in  the 
ordinary  course  of  business,  prior  to  such  loss  or  destruction, 
the  party  seeking  to  establish  title  may  read  in  evidence  such 
abstract  of  title  or  a  letter-press  copy  thereof;  second,  any 
copy,  extracts  or  minutes  from  such  destroyed  records,  or 
from  the  originals  of  such  records,  which  were  at  the  date  of 
such  destruction  or  loss  in  the  possession  of  any  person  thei) 
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engaged  in  the  business  of  making  abstracts  of  title  for  others 
for  hire.  Here,  the  complainant  did  not  offer  to  produce  an 
abstract  of  title,  so  as  to  comply  with  the  first  clause  of  the 
section  above  mentioned,  but  complainant  offered  to  read  in 
evidence  extracts  and  minutes  made  from  original  deeds  on 
the  day  they  were  filed  for  record,  made  by  Handy  &  Co.,  who 
were  in  the  business  of  making  abstracts  for  hire,  which  min- 
utes were  made  in  the  regular  course  of  business,  and  were  in 
the  possession  of  Handy  &  Co.  when  the  records  of  the  origi- 
nal deeds  were  destroyed  by  fire.  This  offered  evidence  con- 
formed to  the  requirements  of  the  statute,  and  complainant 
was  entitled  to  have  it  read  in  evidence  and  considered  by  the 
court. 

It  is,  however,  claimed  that  the  sworn  copy  of  the  minutes 
was  properly  rejected  as  evidence,  because  the  preliminary 
notice  required  by  the  statute  was  not  given  counsel  for  de- 
fendants. The  statute  on  this  point  provides  that  a  sworn 
copy  may  be  used  as  evidence,  'provided  the  party  desiring  to 
use  such  sworn  copy  as  evidence  shall  have  given  the  oppo- 
site party  a  reasonable  opportunity  to  verify  the  correctness 
of  such  copy.  The  record  shows  that  the  sworn  copy  was  de- 
livered to  counsel  for  defendant  at  noon  on  the  day  before  the 
trial,  and  left  in  his  possession  until  four  o'clock  of  the  same 
day.  We  are  inclined  to  think  that  the  time  the  sworn  copy 
was  left  in  defendant's  hands  was  sufficient  to  afford  a  rea- 
sonable opportunity  for  examination.  If  not,  the  defendant 
should  have  asked  the  court  to  postpone  the  hearing  until  he 
could  have  further  time.  Moreover,  if  there  had  been  any 
question  in  regard  to  the  sworn  copy  being  correct,  Jones,  who 
had  made  the  original  minutes  and  had  the  custody  of  such 
minutes,  was  a  witness  in  the  case,  and  if  there  was  any  error 
the  proof  was  at  hand  to  establish  it.  The  abstract  in  thig 
case  made  by  appellant's  counsel  is  very  defective,  and  in 
order  to  get  an  intelligent  understanding  of  the  case  we  have 
been  compelled  to  go  to  the  transcript  of  the  record. 
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Prom  the  facts  appearing  in  the  record  we  are  satisfied  that 
the  decree  is  erroneous.  It  will  be  reversed  and  the  cause 
remanded,  but  the  costs  of  the  abstract  will  be  taxed  to  ap- 

P®^^*^*-  Decree  reversed. 


George  H.  Helbrrg 

V. 

John  A,  Nichol  et  at. 

Filed  at  Ollavra  March  31,  1S94. 

Agent — to  aeU  land — concealing  price— liability  to  principal.  A,  the 
owner  of  land,  employed  N.  &  K.,  real  estate  agents,  to  sell  the  same  for 
a  commltssion,  at  not  less  than  $275  per  acre.  By  some  arrangement, 
H.  &  Cm  another  firm  of  brokers,  made  a  sale  of  the  property  as  the 
agents  of  A  for  $335  an  acre,  which  price  was  concealed  from  the  owner. 
A,  in  ignorance  of  the  facts,  executed  a  contract  for  a  deed  at  the  price 
of  $275,  not  to  the  real  purchaser,  bnt  to  a  go-between,  who  conveyed 
to  the  aotnal  purchaser  for  $335 :  JfcW,  that  the  agents  were  bound  to 
account  to  A  for  the  full  sum  realized  by  them  on  the  sale. 

AppEAii  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Henby  M.  Shepard,  Judge,  presiding. 

The  facts  shown  by  this  record  are,  substantially,  that  about 
October  1,  1890,  the  appellant  employed  the  defendant  Eyder, 
of  Nichol  &  Ryder,  real  estate  agents,  to  sell  the  real  estate 
in  question,  and  authorized  a  sale  for  $275  per  acre.  Ryder 
answered  an  advertisement  in  the  Chicago  Tribune,  November 
9,  1890,  and  on  November  10,  as  a  result,  had  an  interview 
with  Hartman  &  Car^y,  also  real  estate  agents.  The  defend- 
ants Hartman  &  Carey,  with  the  defendant  McClintock,  went 
to  see  the  land  the  next  day,  November  11,  1890,  and  again 
November  12,  and  on  said  last  day  bought  the  property  on 
the  terms  oiBfered,  and  Ryder  drew  up  an  agreement  for  the 
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sale  of  the  land  to  T.  S.  Eintz,  and  submitted  the  same  to 
appellant,  and  after  some  alterations,  assented  to  by  Hart- 
man,  the  agreement  was  signed  at  the  ofl&ce  of  Nichol  &  Ryder. 
The  appellant  then  gave  the  agreement  to  Eyder,  to  go  to  the 
office  of  Hartman  &  Carey  to  have  the  agreement  signed  by 
defendant  Kintz,  and  get  the  $1000  earnest  money. 

The  written  contract  provided  for  the  sale  of  the  land  by 
appellant  to  one  T.  S.  Kintz  for  the  sum  of  $20,350,  being  at 
the  rate  of  $275  per  acre.  Immediately  after  procuring  appel- 
lant's consent  to  the  terms  of  the  contract,  and  on  November 
12,  Ryder  and  Hartman  went  with  the  contract  to  Hartman's 
office,  where  they  met  the  purchaser,  McClintock,  and  Hart- 
man prepared,  or  had  prepared,  another  contract,  in  which 
T.  S.  Kintz  agreed  to  sell  the  same  land  to  McClintock  for  the 
sum  of  $24,790,  or  at  the  rate  of  $335  per  acre,  and  Hartman 
there  signed  T.  S.  Kintz's  name  to  both  contracts,  appellant, 
Helberg,  having  no  knowledge  except  that  the  sale  was  to  be 
made  honafde  to  Kintz,  and  McClintock  having  no  knowledge 
but  that  he  was  buying  from  the  original  owner.  The  fact 
of  the  double  contract  was  concealed  by  Hartman  and  Eyder 
from  the  appellant  and  from  McClintock.  McClintock  then 
gave  his  check  for  $1000,  payable  to  the  order  of  Nichol  & 
Eyder,  and  which  $1000  was  the  first  payment  on  both  of  the 
contracts.  Both  Ryder  and  Hartman  were  present  at  the 
conference  with  McClintock  when  he  made  and  delivered  his 
check  for  $1000,  first  payment  for  the  land.  This  check  was 
endorsed  over,  and  delivered  to  the  appellant  the  next  day, 
and  the  contract  deposited  in  escrow  in  the  Hide  and  Leather 
Bank.  At  the  same  time,  Hartman  left  with  said  bank  the 
agreement  of  Kintz  with  McClintock. 

After  th^  abstract  of  title  had  been  brought  down,  there  was 
a  meeting  of  the  appellant  with  Hartman  &  Carey  and  Nichol 
&  Ryder  and  McClintock.  There  was  also  at  the  conference, 
Arthur  Kintz,  to  whom  the  original  Kintz  contract  had  been 
assigned,  and  there  McClintock  delivered  his  two  checks  for 
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the  balance  of  the  purchase  money  dne  under  the  contract  of 
appellant  with  Eintz^  Arthur  Kintz  acting  only  pro  forma  as  a 
buyer  and  seller.  There  was  a  mortgage  on  the  premises  sold 
by  appellant,  which,  in  his  contract,  was  to  be  assumed  by 
Kintz,  and  in  the  other  contract  to  be  assumed  by  McClintock. 
At  the  time  of  this  last  meeting  of  the  several  parties,  McClin- 
tock gave  Kintz  two  checks,  aggregating  $8250,  and  Kintz 
gave  McClintock  a  deed  of  said  premises,  and  Kintz  then  and 
there  gave  the  same  checks  to  appellant.  At  the  same  time 
appellant  produced  his  deed  to  Arthur  Kintz  for  inspection. 
One  of  the  checks  was  drawn  on  the  Bank  of  Lebanon,  Ohio, 
and  was  not  certified,  and  appellant  refused  to  accept  the 
same  and  deliver  said  deed  until  the  check  was  collected.  The 
testimony  of  Hartman  is,  that  T.  S.  Kintz  had  authorized  him 
to  purchase  acre  property.  There  is  no  evidence  that  he  was 
authorized  to  sell  for  Kintz.  The  deed  of  appellant  to  Kintz, 
under  the  contract,  was  not  delivered,  but  placed  in  escrow  to 
await  the  payment  of  the  checks,  but  the  deed  from  Kintz  to 
McClintock  was  delivered  and  placed  on  record.  Shortly  there- 
after appellant  learned  of  the  conduct  of  the  agents,  Nichol  & 
Byder  and  Hartman  &  Carey,  in  the  matter,  and  demanded 
the  fiiU  consideration  received  for  his  land  upon  the  sale  to 
McClintock,  and  upon  learning  that  the  balance  ($4290)  was 
still  unpaid  by  McClintock,  and  that  the  trust  deed  to  J.  L. 
Clark  to  secure  the  note  for  $3690,  part  of  said  purchase  price, 
was  in  the  possession  of  the  defendant  F.  C.  Kuhns,  brought 
this  suit  to  recover  the  same,  as  well  as  the  $750  cash,  which 
cash  was  subsequently,  and  after  the  commencement  of  this 
suit,  paid  by  the  defendant  McClintock  to  Hartman. 

The  bill  sets  up  substantially  the  foregoing  facts,  and 
charges  that  Nichol  &  Ryder,  as  the  agents  of  the  appellant, 
(complainant  in  the  court  below,)  employed  Hartman  &  Carey 
to  assist  them  in  selling  this  land,  and  that  the  combined 
agents  sold  the  land  to  the  defendant  McClintock  for  $335  per 
acre,  and  that  to  deceive  and  defraud  the  complainant  the 
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said  agents  falsely  represented  they  bad  sold  the  land  to  T^  S. 
Kintz,  and  that  he  was  not  a  bona  fids  purchaser.  Neither 
T.  S.  or  Arthur  Kintz  testified  in  the  case.  The  evidence  also 
shows  that  after  the  note  and  deed  of  trust  of  McClintock  for 
$3690  was  taken,  Hartman  retained  possession  of  them  until 
they  were  left  for  safe  keeping  with  one  Kuhns,  who  is  made 
a  party  defendant.  There  is  evidence  showing  the  declara- 
tions of  Ryder  that  he  represented  Kintz  as  much  as  Hartman 
did,  and  also  that  he  had  got  Hartman  to  help  him  sell  the 
land.  Appellant  asked  Hartman  to  reduce  the.  commissions 
for  the  sale,  and  he  replied  he  was  to  only  get  a  silk  hat  from 
Ryder.  Answers  were  filed  and  replication,  and  on  hearing 
the  bill  was  dismissed. 

Messrs.  Vallette  &  Grifpen,  for  the  appellant : 
Hartman  &  Carey  were  agents  of 'appellant  in  the  sale  of 
land.  They  undertook  to  assist  Nichol  &  Ryder,  who  were 
the  express  agents,  in  the  sale  of  the  land,  as  shown  by  the 
joint  action  of  Hartman  and  Ryder  in  making  the  sale  to  Mc- 
Clintock. In  this  sale  to  McClintock,  Hartman  &  Carey  as- 
sumed to  act  for  the  owner  of  the  Irtnd,  whom  they  then  knew 
to  be  Helberg,  otherwise  they  represented  nobody.  Eintz  at 
that  time  had  no  interest  in  the  land,  and  Hartman  &  Carey 
were  solely  vested  with  the  power  to  sell  by  virtue  of  their  as- 
sociation with  Nichol  &  Ryder,  an^d  were  therefore  sub-agents, 
with  Nichol  &  Ryder,  for  Helberg.  It  makes  no  difference 
what  kind  of  agents  they  were,  the  same  rule  applies  as  to 
their  duties  and  responsibilities.  Dennis  v.  McCagg,  32  111. 
429;  Casey  v.  Casey,  14  id.  112;  Reigard  v.  McNeil,  38  id. 
400 ;   Watson  v.  Iron  and  Steel  Co,  15  111.  App.  501). 

The  whole  consideration  belongs  to  the  principal.  Norris 
V.  Tayloe,  49  111.  17;  Kerfoot  v.  Hyman,  52  id.  512;  Cottony. 
HoUiday,  69  id.  176;  Merriman  v.  David,  31  id.  404;  Mason 
V.  Bowman,  62  id.  76. 
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A  person  employed  by  an  agent  is  bound  to  the  principal, 
and  can  not  make  a  profit  by  re-sale. 

The  land  was  sold  by  Ryder  and  Hartman  directly  to  Mc- 
Clintock. 

Messrs.  Bangs  &  Bangs,  for  the  appellees : 

Fraud  can  not  be  presumed.     It  must  be  proved. 

The  acts,  representations,  declarations  and  admissions  of 
an  agent,  done  and  made  about  the  subject  matter  and  at  the 
time,  constitute  a  part  of  the  res  gestce,  and  will  bind  his  prin- 
cipal, although  done  and  made  in  the  absence  of  the  principal. 
Story  on  Agency,  sees.  134-137 ;  1  Greenleaf  on  Evidence,  sec. 
113;  Cook  V.  Hxint,  24  111.  536;  Railroad  Co.  v.  Miller,  71 
id.  463 ;  Lindhlom  v.  Ramsey,  75  id.  246  ;  Prickett  v.  Madison 
County,  14  111.  App.  454. 

To  be  an  agent,  either  by  appointment,  adoption  or  by  vol- 
unteering, there  must  exist  between  such  agent  and  his  prin- 
cipal a  relation  of  trust  and  confidence  at  the  time  and  in 
respect  to  the  subject  matter,  which  trust  and  confidence  the 
principal  must  rely  and  act  upon,  and  with  reference  to  which 
he  must  act  to  his  detriment,  and  in  a  manner  different  from 
what  he  naturally  would  have  acted  but  for  reliance  upon  such 
confidence.  And  this  confidence  can  not  be  presumed,  but 
must  be  proved.  Story's  Eq.  Jur.  sec.  308 ;  Mason  v.  Cald' 
well,  6  Gilm.  196;  McDonald  v.  Fifhian,  1  id.  269;  Casey  v. 
Casey,  14  111.  112 ;  Dennis  v.  McCar/g,  32  id.  429 ;  Reigard  v. 
McNeil,  38  id.  401 ;  Watson  v.  Iron  and  Steel  Co.  15  111.  App. 
509;  DeBnssche  v.  Alt,  L,  R.  Ch.  Div.  268. 

A  party  negotiating  for  the  purchase  of  a  piece  of  property 
of  another,  maV,  pending  such  negotiations,  offer  to  sell  it  to 
another  without  thereby  becoming  the  agent  of  the  owner. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the  Court : 

Prom  the  evidence  appearing  on  this  record,  the  appellant, 
who  owned  seventy-four  acres  of  land  near  the  city  of  Chicago, 
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authorized  one  Ryder,  of  the  firm  of  Nichol  &  Ryder,  to  sell 
the  same  at  $275  per  acre,  for  which  he  was  to  pay  a  com- 
'mission  of  two  and  one-half  per  cent.  The  land  was  encum- 
bered by  a  mortgage  to  secure  an  indebtedness  of  $11,100, 
which  had  some  time  yet  to  run.  Hartman,  of  the  firm  of 
Hartman  &  Carey,  real  estate  agents  of  the  city  of  Chicago, 
was,  as  he  testifies,  authorized  to  purchase  property  for  dif- 
ferent persons,  among  others  one  T.  S.  Kintz  and  one  W.  C. 
McCliritock.  It  nowhere  is  shown  that  Hartman  was  author- 
ized to  sell  the  property  he  might  purchase  for  either  of  them. 
Through  Ryder  answering  an  advertisement  published  over  the 
names  of  Hartman  &  Carey  grew  the  negotiations  and  convey- 
ances on  which  this  litigation  was  brought  about. 

On  November  11,  1890,  Hartman  &  Carey  and  McClintock 
went  to  see  certain  property  which  Ryder  had  designated  as 
the  property  he  had  to  sell  for  appellant.  On  Hartman  & 
Carey  making  further  inquiries  of  Ryder,  it  was  learned  that 
Ryder  had  designated  the  wrong  land,  and  he  getting  a  correct 
description  of  the  land  and  furnishing  that  to  Hartman  & 
Carey,  they,  with  McClintock,  on  November  12,  1890,  went 
to  see  the  land  owned  by  this  appellant.  McClintock  was 
desirous  of  purchasing  acre  realty,  and  both  times  that  Hart- 
man &  Carey  visited  the  premises,  accompanied  them,  and 
agreed  to  purchase  this  property  at  $335  per  acre.  Hartman 
&  Carey  had  been  informed  by  Ryder,  of  Nichol  &  Ryder, 
that  the  appellant  would  sell  the  property  at  $275  per  acre. 
Hartman  had  no  contract  with  McClintock  by  which  he  was 
to  receive  anything  from  him  for  negotiating  a  purchase,  so 
far  as  the  record  in  this  case  is  concerned. 

Hartman  &  Carey  notified  Nichol  &  Ryder  Ihey  would  take 
the  property.  To  this  time  no  one  had  anything  to  do  with 
this  transaction  except  Nichol  &  Ryder,  Hartman  &  Carey, 
McClintock  and  appellant.  Ryder  was  directed  to  draw  up 
the  contract  as  a  sale  to  T.  S.  Kintz,  and  Hartman  wanted 
the  owner  of  the  realty  to  sign  the  contract.     The  contract 
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was  drawn  up,  signed  by  appellant,  and  by  T.  S.  Kintz,  by 
Hartman,  by  \?bicb  the  land  was  to  be  conveyed  to  Kintz  at 
$275  per  acre,  he  to  assume  the  incumbrance.  This  contract 
was  taken  to  Hartman's  oflSce  by  Eyder,  where  he  met  Mc- 
Clintock,  and  Hartman  drew  up  a  contract  between  T.  S. 
Kintz  and  McClintook,  by  which  McClintock  was  to  purchase 
the  land  from  Kintz  at  $335  per  acre,  and  that  contract  was 
signed  by  Kintz,  by  Hartman.  The  conviction  is  positive, 
from  this  evidence,  that  Ryder  knew  of  this  contract,  and  by 
this  time  was  aware  of  the  fact  that  the  real  purchaser  was 
McClintock.  His  declarations  are  proven  that  he  represented 
Kintz  as  much  as  did  Hartman.  He  denies  making  such 
declarations,  but  from  the  whole  evidence  the  weight  of  proof 
shows  he  made  the  declarations  as  testified  to. 

McClintock,  whilst  at  Hartman's  oflSce  with  Hartman  and 
Ryder,  was  about  to  draw  his  check  for  $1000  as  earnest 
money,  in  favor  of  Kintz,  when,  at  the  request  of  Eyder,  it  was 
made  payable  to  Nichol  &  Ryder.  At  this  time  the  banks 
were  not  open,  and  it  was  stipulated  that  Ryder  should  retain 
the  agreement  signed  by  appellant  and  Hartman,  and  to  re- 
tain the  check  until  morning.  On  the  next  morning  the  check 
was  endorsed  and  delivered  to  appellant,  and  that  check  was 
deposited  in  a  bank  for  collection,  and  at  the  same  time  ap- 
pellant's contract  was  left  with  the  bank,  as  also  was  the  con- 
tract between  Kintz  and  McClintock.  At  this  time  appellant 
had  no  information  of  what  McClintock  was  purchasing,  and 
McClintock  knew  not  what  appellant  was  selling.  By  the 
terms  of  the  contract  the  abstract  was  to  be  brought  up  to  that 
date,  and  was  to  be  submitted  for  examination,  and  a  certain 
period  of  time  allowed  for  that  purpose.  Before  that  period 
of  time  arrived,  McClintock  gave  two  checks,  amounting  in 
the  aggregate  to  $8250,  to  Arthur  Kintz,  and  thereupon,  at 
once,  McClintock,  Arthur  Kintz,  Hartman  and  Carey  went  to 
the  office  of  Nichol  &  Ryder,  where  they  met  the  members  of 
that  firm  and  the  appellant,  and  there  Kintz  delivered  a  deed 
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for  the  premises  to  McClintdck,  and  the  checks  ^ere  delivered 
to  Helberg.  These  two  checks,  with  the  $1000  earnest  money 
and  the  assumption  of  the  indebtedness  of  $11,100,  made  up 
the  amount  of  $20,350, — the  amount  which  seventy-four  acres 
would  bring  at  $275  per  acre.  One  of  those  checks  was  not 
certified,  and  the  appellant  declined  to  accept  the  same,  where- 
upon his  deed  was  placed  as  an  escrow  until  the  check  was 
paid. 

There  is  in  this  record  no  evidence  as  to  T.  S.  Eintz,  except 
the  testimony  of  Hartman,  that  he  was  authorized  to  buy  acre 
property  for  him,  and  the  evidence  showing  Hartman's  sign- 
ing his  name  to  each  of  those  contracts  and  taking  the  receipt 
of  appellant  for  $1000  by  McClintock's  check,  together  with 
the  note  for  $3690,  payable  to  him,  secured  by  the  trust  deed, 
with  T.  S.  Kintz  as  beneficiary.  We  find  nothing  in  the  record 
showing  any  authority  in  Hartman  to  assign  this  contract,  if 
he  did  so ;  and  if  assigned  by  T.  S.  Kintz,  we  find  nothing 
showing  any  authority  to  take  the  note  secured  by  the  deed  of 
trust  in  his  name  and  payable  to  him.  The  witnesses  are  all 
silent  as  to  any  word  spoken  or  written  by  T.  S.  Kintz  in  ref- 
erence to  this  matter,  save  the  testimony  of  Hartman  that  he 
was  authorized  to  buy  property  for  him.  The  absence  of  any 
explanation  of  these  facts,  together  with  the  proven  facts, 
excite  the  gravest  doubt  of  the  fairness  of  this  transaction. 
This  is  coupled  with  the  testimony  of  H.  W.  Mahan,  who  states 
that  Hartman  said  to  him  he  "had  made  a  good  thing  oflf 
McClintock;  had  made  over  $4000;  had  done  it  by  using  a 
friend  of  his  as  a  go-between,  using  a  double  contract."  But 
two  contracts  were  made — that  between  Helberg  and  Kintz, 
and  that  between  Kintz  and  McClintock.  If  Hartman  used  a 
double  contract  it  could  be  none  other  than  these. 

It  can  not,  from  this  evidence,  be  believed  that  either  of 
the  Kintz's  was  a  bona  fide  purchaser.  The  real  contract  was 
a  sale  by  appellant,  of  which  McClintock  was  the  real  pur- 
chaser.    Hartman  said  to  Helberg,  when  applied  to  by  him 
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to  redaoe  the  commisBions  on  the  sale,  that  all  he  was  to  get 
out  of  that  Bale  was,  that  Byder  had  promised  to  give  hhn  a 
fiilk  hat,  and  the  whole  transaotion  shows  that  Hartman  & 
Carey  and  Nichol  &  Byder  were  acting  together  as  agents  of 
Helberg  in  making  the  sale  to  McClintock.  Byder  evidently 
knew  what  was  being  done.  Hartman  knew  it,  and  between 
the  real  seller  ai^d  the  real  buyer  there  is  a  sum  paid  by  the 
boyer  and  not  received  by  the  seller  of  $4440.  The  transac- 
tion is  one  that  should  not  be  permitted  to  stand.  (Kerfoot 
it  al.  V.  Hyman,  52  111.  512.)  The  evidence  in  this  record 
flhows  the  complainant  was  entitled  to  recover,  and  it  was 
error  to  dismiss  this  bill. 

The  judgment  of  the  Appellate  Court  and  the  decree  of  the 
Superior  Court  are  reversed  and  the  cause  remanded. 

Judgment  revened. 


149    '2b7\ 

William  G.  Weld  i70  232) 

149      257' 
V.  188^   >164| 

The  People  ex  rel,  Kern,  Collector.  {^  14^3 

Filed  at  Ottawa  March  31, 1894. 

1.  Special  taxation — adopting  ordinance  after  making  the  improve^ 
-wunt.  Under  the  act  approved  April  13, 1 875,  entitled  **  An  act  to  provide 
additional  means  for  the  construction  of  sidewalks  in  cities,  towns  and 
villages,"  a  special  tax  can  not  be  levied  and  collected  to  pay  for  a  side- 
walk by  virtne  of  an  ordinance  adopted  after  the  walk  has  been  bnilt. 

2.  Local  impbovemknt — re-aaseaament — payment  of  contractor.  By 
the  act  of  1875,  relating  to  sidewalks,  no  re-assessment  is  provided  for, 
■and  there  is  no  provision  for  letting  the  contract  for  a  local  improve- 
ment and  confining  the  contractor  to  the  assessment  for  payment,  aa 
nnder  article  9  of  the  City  and  Village  act. 

3.  Saxr— publication  of  ordinance.  An  ordinance  under  the  act  of 
1875,  not  published  as  therein  provided,  can  not  form  the  basis  of  a 
proceeding  to  levy  and  cbllect  a  special  tax  for  the  payment  of  the  cost 
of  building  a  sidewalk. 

17—149  III. 


Digitized  by 


Google 


:'^^-- 


258  '  Weld  v.  The  People  ex  rel. 

Opinion  of  the  Court. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Frank  Scales,  Judge,  presiding. 

Mr.  William  Eliot  Furness,  for  the  appellant. 
Mr.  Lynden  a.  Seymour,  for  the  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  by  the  county 
court  of  Cook  county,  for  a  special  tax  levied  by  the  village 
of  Norwood  Park,  under  the  provisions  of  the  act  approved 
April  15,  1875,  entitled  "An  act  to  provide  additional  means 
for  the  construction  of  sidewalks  in  cities,  towns  and  villages. **^ 
(1  Starr  &  Curtis,  541.)  The  application  for  judgment  was 
based  upon  a  report  of  the  village  clerk,'  claimed  to  be  ill  con- 
formity witl;i  section  4  of  that  act.  The  ordinance  accom- 
panying the  report  was  adopted  in  December,  1892.  It  states, 
•  by  way  of  preamble,  that  an  ordinance  for  a  sidewalk  had 
been  passed  January  4,  1892,  and  the  walk  constructed  in 
pursuance  thereof,  but  that,  owing  to  defects  in  the  proceed- 
ings  under  that  ordinance,  the  tax  levied  could  not  be  collected,, 
concluding,  "and  whereas,  a  supplemental  special  taxation  has 
become  necessary  to  collect  said  cost,  therefore  be  it  ordained." 
Then  follows  an  ordinance  complete  in  itself,  ordering  the 
sidewalk  to  be  constructed,  describing  the  material,  width  of 
the  walk  and  manner  in  which  it  shall  be  laid,  and  providing 
that  the  owners  of  the  lots  touching  the  same  shall  construct 
it  within  thirty  days  after  the  posting  of  the  ordinance,  and, 
that  in  case  of  their  default  the  village  authorities  should  do 
80,  and  the  cost  be  paid  by  special  taxation. 

Appellant  filed  several  objections  to  the  application  for 
judgment,  but  they  are  in  effect  all  included  in  the  first,  viz. : 
"It  appears  by  said  ordinance  on  which  such  special  tax  is' 
founded,  and  is  a  fact,  that  the  sidewalk  for  which  said  special 
tax  is  levied  was  constructed  long  before  said  ordinance  was- 
passed  by  said  village  authorities." 
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Upon  the  trial,  counsel  for  the  relator  first  asked  leave  to 
attach  to  the  clerk's  report  the  old  ordinance,  but  that  request 
being  denied,  he  offered  it  in  evidence,  and  the  court  overruled 
appellant's  objection  to  its  competency  and  admitted  it.  One 
ground  of  objection  to  that  ordinance  as  evidence  in  the  case 
was,  that  it  bad  never  been  posted,  and  the  objection  was 
accompanied  with  an  offer  to  prove  the  fact  by  the  village 
clerk,  and  it  was  thereupon  admitted  that  the  clerk  would  so 
testify,  and  that  in  fact  it  never  was  published.  It  t?as  fur- 
ther stipulated  that  the  sidewalk  was  constructed  after  the 
passage  of  the  first  ordinance  but  before  the  adoption  of  the 
last,  a  copy  of  which  was  attached  to  the  clerk's  report.  Coun- 
sel for  the  defendant  then  offered  in  evidence  certified  copies 
of  certain  proceedings  under  the  old  ordinance,  but  the  court 
sustained  an  objection  to  the  evidence.  All  objections  to  the 
application  for  judgment  were  then  overruled,  and  judgment 
entered  against  appellant's  property  for  the  amount  of  special 
tax  assessed  against  it. 

There  can  be  no  question  as  to  the  fact  that  the  tax  sought 
to  be  collected  was  levied  under  the  ordinance  passed, after 
the  improvement  was  completed.  The  clerk's  report  upon 
which  the  application  was  based  shows  that  fact.  The  ques- 
tion then  is,  can  a  special  tax  be  levied  and  collected,  under 
the  above  cited  statute,  to  pay  for  a  sidewalk  by  virtue  of  an 
ordinance  adopted  after  the  walk  has  been  built. 

Counsel  insists  that  the  last  ordinance  is  but  a  supplement 
to  the  first,  and  says  the  inquiry  is,  "If  a  municipality  blunder, 
tbrough  some  one  of  its  oflScers,  in  the  passage  of  an  ordi- 
nance ofr  the  posting  of  notices  thereof,  is  it  possible  for  it  to 
correct  its  error."  The  answer  to  that  inquiry  must  depend 
apon  the  nature  of  the  "blunder,"  and  the  manner  in  which 
'the  authorities  attempt  to  correct  it.  Here  the  effect  of  the 
mistake  was  precisely  the  same  as  though  no  attempt  had  been 
made  to  pass  an  ordinance.  In  fact  none  was  legally  passed,, 
and  the  effort  is  to  correct  that  mistake  by  passing  one  long 
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after  the  work  had  been  completed.  If  the  judgment  in  this 
case  can  be  sustained,  we  perceive  no  reason  why  municipal 
authorities  may  not  in  every  case  levy  a  special  tax  to  pay 
for  sidewalks  built  before  the  passage  of  the  required  ordi- 
nance. All  that  could  be  said  as  to  such  an  attempt  would, 
as  a  role,  be,  that  the  authorities  had  blundered  in  the  pro- 
ceeding. We  have  several  times  held  that  in  a  proceeding  to 
build  a  local  improvement  by  special  assessment  or  taxation 
under  article  9  of  the  City  and  Village  act,  a  valid  ordinance 
must  first  be  passed  as  the  basis  of  each  subsequent  step  in 
the  proceeding.  (City  of  Carlyle  v.  County  of  Clinton,  140  111. 
512,  and  cases  cited.)  The  statute  under  which  this  tax  was 
attempted  to  be  levied  provides:  "That  in  addition  to  the  . 
mode  now  authorized  by  law,  any  city  or  incorporated  town 
or  village  may,  hy  ordinance,  provide  for  the  construction  of 
sidewalks  therein,  *  *  *  and  may,  by  suck  ordinanccy  pro- 
vide for  the  payment  of  the  whole  or  any  part  of  the  cost 
thereof  by  special  taxation."  Hence,  as  in  cases  under  article 
9,  supra,  the  power  can  only  be  exercised  by  ordinance,  the 
cases  cited  are  directly  in  point. 

Under  the  statute  here  relied  upon  as  authority  for  levying 
a  special  tax,  an  additional  reason  for  requiring  the  ordinance 
to  be  passed  and  duly  posted  before  the  work  is  done  is  found 
in  the  second  section.  It  is  there  provided  that  the  owners 
of  lots  may  be  required  (as  was  attempted  to  be  done  by  the 
ordinance  of  December,  1892,)  to  construct  the  walk  in  front 
of  their  lots,  "in  accordance  with  the  specifications  of  said 
ordinance,  within  thirty  days  after  such  publication,  and  ill 
default  thereof  said  material  to  be  furnished  and  sidewalk  to 
be  constructed  by  said  city,  town  or  village,  and  the  cost,  or 
such  part  thereof  as  may  be  fixed  in  said  ordinance,  may  be 
collected  from  the  respective  owners  of  said  lots  or  parcels  of 
land,  as  hereinafter  provided."  It  requires  no  argument  to 
show  that  effect  can  only  be  given  to  this  provision  of  the 
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statnte  by  requiring  the  adoption  of  an  ordinance  to  precede 

f  the  constraction  of  the  walk. 

'  If,  as  seems  to  be  insisted,  the  tax  in  question  should  be 

SQstained  to  relieve  the  village  of  embarrassment  growing  out 
of  the  situation,  no  good  reason  can  be  shown  why  the  former 
levy  should  not  have  been  sustained  on  the  same  ground. 
True,  the  ordinance  under  which  it  was  assessed  was  never 
posted,  as  required  by  law ;  but  if  the  court  can  now  relieve 
the  municipality  of  the  necessity  of  adopting  the  required  or- 
dinance before  the  improvement  is  made,  why  not  dispense 
with  the  necessity  of  publication  under  that  levy?  In  that 
case  there  was  a  failure  to  post  the  ordinance  before  the  walk 
'  was  built.  In  this  there  was  not  only  a  failure  to  post,  but 
to  pass,  the  ordinance  until  long  after  the  work  bad  been  done. 
To  pass  an  ordinance  and  publish  it  after  the  improvement 
was  completed  served  no  purpose  whatever.  The  question  in 
all  such  cases  is  not  one  of  convenience  or  hardship,  but  of 
power.  Courts  are  clothed  with  no  discretion  in  upholding 
or  setting  aside  levies  of  special  taxes.  The  levy  and  its  col- 
lection can  only  be  made  by  virtue  of  the  statute,  and  in  the 
mode  therein  provided.  Here  its  plain  requirements  have 
been  ignored,  and  the  tax  is  therefore  void.  If  the  proceeding 
had  been  under  article  9  of  the  City  and  Village  act,  and  this 
had  been  an  attempt  to  make  a  re-assessment  to  pay  for  the 
work  already  done,  very  different  questions  would  be  pre- 
sented. By  the  statute  under  which  this  levy  is  attempted 
to  be  made,  no  re-assessment  is  provided  for.  There  is  no 
provision  for  letting  the  contract  and  confining  the  contractor 
to  the  assessment  for  payment,  and,  as  above  stated,  the  lot 
owner  is  entitled  to  have  the  opportunity  to  relieve  his  prop- 
erty of  the  tax  by  building  the  walk  himself. 

We  entertain  no  doubt  that  the  county  court  erred  in  over- 
ruling appellant's  objections  and  entering  judgment  against 

his  property. 

Judgment  reversed. 
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Syllabus.  ^ 

« 
Frederick  P.  Ayer  et  oX. 

V. 

The  City  op  Chicago.  ' 

Filed  at  Ottawa  March  31, 1894, 

1.  Judgment — amending  after  adjournment  of  term.  It  is  a  well  set- 
tled rule  that  after  a  term  has  expired  a  court  has  no  authority  to  set 
aside  a  judgment,  or  to  amen^  it  except  in  matters  of  form  and  lor  the 
purpose  of  correcting  clerical  errors.  It  is  also  a  general  rule  that 
amendments  of  the  record  will  not  be  allowed  after  the  close  of  the 
term  at  which  the  record  was  made,  unless  there  are  some  memoranda, 
minutes  or  notes  of  the  judge,  or  something  appearing  on  tlie  records 
or  files  to  amend  by,  and  notice  should  be  given  of  an  amendment  in 
a  matter  of  form. 

2.  Same — void  for  want  of  jurisdiction.  Where  an  order  allowing  a 
material  amendment  in  the  record  is  entered  at  a  subsequent  term 
without  notice  to  the  adverse  party,  the  court  entering  such  order  is 
without  jurisdiction;  and  such  order  can  be  assailed  in  a  collateral  as 
well  as  in  a  direct  proceeding. 

3.  Eminent  domain— i^/icn  judgment  ia  final.  A  judgment  of  con- 
demnation of  land  for  public  use  is  conditional,  as  not  working  a 
condemnation  until  the  compensation  awarded  is  paid',  and  the  muni- 
cipality prosecuting  the  proceeding  has  a  right  to  abandon  the  im- 
provement. But  the  judgment  of  condemnation  is  a  final  one  as  to  the 
amount  of  the  compensation  awarded,  unless  appealed  from. 

4.  Same — amending  record — after  expiration  of  the  term.  The  act  of 
1891,  amending  section  53  of  article  9  of  the  City  and  Village  act,  which, 
authorizes  the  dismissal  of  a  proceeding  to  condemn  when  the  com- 
pensation awarded  is  not  paid  within  two  years,  does  not  authorize  the 
alteration  or  amendment  of  the  record  after  the  expiration  of  tlie  term 
at  which  it  was  rendered. 

5.  The  verdict  of  the  jury  in  a  condemnation  proceeding  can  not 
be  changed,  in  the  absence  of  the  jury,  after  their  discharge,  and  after 
the  expiration  of  the  term  at  which  their  verdict  was  rendered.  The 
general  rule  is,  that  if  the  jury  has  been  allowed  to  finally  separate, 
the  jurors  can  not  be  again  re -assembled  an.d  their  verdict  corrected 
by  them. 

6.  In  a  proceeding  to  condemn  a  strip  of  land  for  the  purpose  of 
widening  a  street,  the  verdict  of  the  jury  made  two  awards  to  the  own- 
ers of  a  certain  part  of  the  land,  upon  which  judgment  was  entered.  At 
a  subsequent  term,  the  court,  on  motion  of  the  city,  and  without  notice 
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to  any  one,  set  aside  the  Judgment,  and  amended  the  award  of  the 
jnry  ao  as  to  make  one  award  apply  to  the  north  half  of  the  strip  and 
the  other  to  the  south  half :  Held,  that  the  amendment  was  not  ofle  of 
mere  form,  and  that  the  court  had  no  power  to  allow  the  bame  after 
the  lapse  of  a  term.  '    , 

7.  Saxb — right  to  award  of  jury — changing  verdict.  A  party  whose 
land  is  sought  to  be  tali  en  for  publio  use  is  entitled  to  just  compensa- 
tion, to  be  ascertained  by  a  jury.  When  tlm  court  sets  aside  the  judg- 
ment based  upon  the  verdict  of  a  jury,  and  chnnges  the  verdict  in  a 
material  way  without  the  consent  of  the  jury  or  the  owner,  the  verdict, 
as  amended,  will  be  void,  and  can  not  form  the  basis  of  a  judgment 
tliat  will  be  binding. 

8.  A  proceeding  by  special  assessment  to  raise  money  to  pay  the 
compensation  and  damage's  awarded  for  property  taken  or  damaged 
by  a  city  for  a  local  improvement  is  based  upon  an  award  of  compen- 
sation, which  must  be  a  valid  and  iegul  one,  and  must  have  been  made 
in  the  mode  and  by  the  tribunal  authorized  to  muko  it  by  the  oonsti- 
tution  and  the  law. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Frank  Bakkb,  Judge,  presiding. 

Messrs.  Thornton  &  Chancellor,  for  the  appellants. 

Mr.  M.  W.  Robinson,  Mr.  W.  E.  Thomas,  Mr.  Locewood 
HoNOBE,  and  Mr.  A.  Kuaus,  for  the  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

Prom  an  order  entered  herein  upon  December  10,  1892,  it 
would  appear,  that  this  was  a  supplemental  proceeding,  be- 
gun under  section  63  of  Article  9  of  the  City  and  Village  Act, 
for  tiie  purpose  of  making  an  assessment  to  raise  the  amount 
necessary  to  pay  the  compensation  and  damages,  theretofore 
awarded  for  property  to  be  taken  and  damaged  for  opening 
Homan  Avenue  from  West  Lake  Street  to  West  Ohio  Street 
in  Chicago;  but  we  fail  to  find  anywhere  in  the  record  the 
supplemental  petition  provided  for  in  said  section,  and  upon 
which  said  order  purports  to  be  based.  The  absence  of  the 
petition  from  the  record  is  not  referred  to  by  counsel  on  either 
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side.  The  order  appoints  commissioners  to  make  special  as- 
sessments of  benefits  to  raise  said  amount,  together  with  the 
costs,  being  $12,530.61,  and  directs  them  to  apportion  said 
sum  as  provided  by  law.  An  assessment  roll  was  made  and 
returned  into  court,  assessing  the  property  of  appellants  the 
full  amounts  awarded  them  as  compensation  by  the  judgment 
of  condemnation  previously  entered.  They  filed  objections  to 
the  confirmation  of  the  assessment  roll,  among  which  were 
the  following:  "18th,  that  there  is  no  authority  of  lav  for 
making  the  said  assessment  for  the  proposed  improvement ;" 
"20th,  that  the  description  of  the  property  sought  to  be  as- 
sessed is  imperfect,  indefinite  and  insufficient;*'  "23d,  that 
said  assessment  is  wholly  unconstitutional,  inequitable  and 
void."  The  jury  returned  a  verdict  finding  the  issues  for  the 
petitioner ;  motion  to  set  aside  the  verdict  was  overruled,  and 
judgment  was  entered  confirming  the  assessment.  Prom  this 
judgment  the  present  appeal  is  prosecuted. 

The  condemnation  proceeding,  to  which  the  assessment 
proceeding  was  supplemental,  was  conducted  under  sections 
from  3  to  16  inclusive,  concerning  eminent  domain,  of  said 
article  9,  and  was  based  upon  an  ordinance  passed  by  the 
City  Council  of  Chicago  on  September  23,  1889,  ordaining 
that  said  Homan  Avenue  from  West  Lake  Street  to  West  Ohio 
Street  be  opened  and  widened  by  condemning  therefor  "the 
west  33  feet  of  S.  W.  J  East  J  N.  E.  J  (except  boulevard)  sec* 
tion  11,  T.  39,  N.  B.  13,  E.,"  and  other  property.  Homan 
Avenue,  which  was  33  feet  wide,  was  to  be  still  further  widened 
to  a  width  of  66  feet,  and  said  33  feet  of  said  S.  W.  J,  etc., 
was  a  strip  to  be  taken  from  the  west  side  of  property  belong- 
ing to  the  appellants,  to  be  added  to  the  street.  Appellants 
were  not  personally  served  with  process  in  the  condemnation 
suit,  and  did  not  appear  therein.  Publication  was  made  as 
to  them  as  against  unknown  owners  under  section  6  of  said 
article  9. 
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A  jary  was  empanelled  and  sworn  to  ascertain  and  report 
the  just  compensation  to  be  paid  for  said  strip,  and  other 
property.  On  July  8,  1890,  they  returned  a  verdict,  finding 
the  just  compensation  to  be  paid  to  the  owners  of  the  lands 
sought  to  be  taken  or  damaged  for  the  proposed  public  im- 
provement, ^nd,  among  the  rest,  to  the  appellants.  The  por- 
tion of  the  verdict  applicable  to  their  property  was  as  follows : 
"In  section  11,  Township  39,  North  Range  13,  East,  *  *  * 
to  the  owner  or  owners  of  west  33  feet  of  southwest  J  east  J 
northeast  |-  (except  Boulevard),  $2861.76;  to  the  owner  or 
owners  of  the  west  33  feet  S.  W..^^  B.  J  N.  E.  :J-  (except  Boule- 
vard) section  11,  T.  39,  13,  E.,  $2640.00."  On  the  same  day, 
upon  motion  of  the  City,  j  udgment  was  rendered  upon  this 
verdict,  adjudging  said  "sums  of  money  awarded  by  the  jury 
in  and  by  their  said  verdict  to  the  owner  or  owners,"  etc.,  to 
be  "a  just  compensation  *  ♦  *  for  the  taking  and  dam- 
aging," etc.,  and  that,  upon  payment  of  the  same,  etc.,  the 
City  should  have  the  right  to  take  possession,  etc. 

At  a  subsequent  term,  towit :  on  September  2,  1890,  an 
order  was  entered  by  the  court,  upon  motion  of  the  City,  set- 
ting aside  and  vacating  said  judgment  of  July  8,  1890,  and 
correcting  the  verdict  rendered  on  that  day,  so  as  to  make  the 
portion  thereof  preceding  the  sum,  $2861.76,  read  as  follows : 
"to  the  owner  or  owners  of  north  half  of  west  33  feet,"  etc., 
and  so  as  to  make  the  portion,  following  said  sum,  read  as 
follows :  "to  the  owner  or  owners  of  south  J  of  the  west  33 
feet  of  S.  W.  J  E.  i-  N.  E.  J,"  etc.  No  judgment  was  rendered 
upon  the  verdict,  as  thus  corrected,  until  December  7,  1892, 
more  than  two  years  afterwards.  On  the  latter  day  judgment 
of  condemnation  was  entered  upon  the  amended  verdict, 
awarding  the  above  amounts  as  just  compensation.  Three 
days  afterwards,  towit:  on  December  10,  1802,  said  order 
was  entered  appointing  commissioners  to  assess  benefits ;  but, 
when  the  supplemental  petition  was  filed,  does  not  appear. 
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The  facts  thus  stated  show,  that  the  judgment  in  the  con- 
demnation proceeding  was  vacated  after  the  term,  at  which  it 
was  rendered,  had  passed,  and  without  notice  to  the  defendant 
property  owners ;  and  that  the  verdict  of  the  jury  was  changed 
in  the  absence  of  the  jurors,  and  long  after  they  had  been 
discharged.  ^ 

It  is  a  well  settled  rule  that,  after  a  term  has  expired,  a 
court  has  no  authority  or  discretion,  at  a  subsequent  term,  to 
Bet  aside  a  judgment,  or  to  amend  it  except  in  matters  of  form, 
and  for  the  purpose  of  correcting  clerical  errors.  It  is  also  a 
general  rule,  that  amendments  of  the  record  will  not  be  al- 
lowed after  the  close  of  the  term  at  which  the  record  was  made, 
unless  there  are  some  memoranda,  minutes  or  notes  of  the 
judge,  or  something  appearing  on  the  records  or  files,  to  amend 
by.  It  has  been  held,  that  amendments  in  mere  matters  of 
form  can  only  be  made  after  notice  has  been  given  to  the  op- 
posite party.  {Cook  v.  Wood,  24  111.  295 ;  Smith  v.  Wilson, 
26  id.  186 ;  Swift  v.  Allen,  55  id.  303 ;  Goucher  v.  Patterson, 
94  id.  525 ;  C.  dc  St.  L.  R.  R.  Co.  v.  Holbrook,  72  id.  419 ; 
Bryant  v.  Vix,  83  id.  11 ;  Frew  v.  Danforth,  126  id.  242;  The 
People  V.  Anthony,  129  id.  218;  County  of  Cook  v.  Canal  and 
Dock  Co.  131  id.  505.) 

Was  the  amendment  made  in  this  case  one  of  substance,  or 
of  mere  form?  The  verdict  of  the  jury  made  two  awards  to 
the  owners  of  the  west  33  feet  of  the  S.  W.  ^,  one  of  $2861.76, 
and  the  other  of  $2640.00.  Each  sum  is  an  award  of  com- 
pensation for  the  whole  strip,  and  not  for  any  aliquot  part  of 
it.  How  can  we  know,  that  the  jury  intended  the  aggregate 
of  these  sums,  towit :  $5501.76,  as  compensation  for  the  whole 
strip?  How  can  we  know,  that  they  did  not  intend  one  of 
these  sums  to  be  the  total  compensation  for  .the  whole  strip? 
The  amendment  makes  them  award  $2861.76  as  compensa- 
tion for  the  north  half  of  the  strip,  and  $2640.00  for  the  south 
half  thereof.  But  how  can  it  be  said,  that  they  intended  to 
apportion  these  two  amounts  in  the  way  thus  designated? 
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The  plat  attached  to  the  ordinance  gives  the  length  of  that 
portion  of  the  strip  lying  north  of  the  honlevard  as  502  feet, 
and  the  length  of  that  part  lying  south  thereof  as  450  feet. 
It  can  as  well  be  assumed,  that  they  intended  to  apply  the 
larger  sum  to  the  502  feet,  and  the  smaller  sum  to  the  450 
feet,  as  that  they  intended  to  apply  them,  the  one  to  the  north 
half,  and  the  other  to  tbe  south  half. 

There  is  an  unexplained  indefiniteness  about  the  verdict. 
Assuming  that  an  error,  or  supposed  error,  in  the  verdict 
stands  upon  the  same  footing  as  an  error  in  any  other  part 
o!  the  record,  we  can  not  say  that  the  error  is  one  of  mere 
form.  Nor  is  it  an  error  committed  by  the  clerk,  or  any  other 
officer  of  the  court.  It  has  been  said,  that  "after  the  expira- 
tion of  the  term  *  *  *  the  power  of  courts  over  the  rec- 
ord is  confined  to  errors  and  mistakes  of  their  oflBcers."  (C  dt 
St.  L.  R.  R.  Co.  V.  Holbrooky  supra).  But,  here,  the  mistake, 
if  mistake  there  was,  was  committed  by  the  jury.  The  amend- 
ment was  made  in  the  absence  of  the  opposite  party  and  with- 
out notice.  There  was  nothing  in  the  record  to  amend  by,  no 
note  or  minute  of  the  judge,  or  other  memorandum  of  any 
kind.  The  amendment  cannot  be  regarded  otherwise  than  as 
one  of  substance,  and  such  an  one  as  could  not,  in  the  case  of 
an  ordinary  judgment,  be  made  af^ier  the  close  of  the  term. 

But  it  is  said,  that  a  judgment  in  a  condemnation  proceed- 
ing of  this  kind  is  not  to  be  treated  in  this  respect  as  an  or- 
dinary judgment,  but  merely  as  interlocutory,  and,  therefore, 
within  the  control  of  the  court  for  change  or  amendment, 
even  aftdr  the  lapse  of  the  term.  In  support  of  this  view, 
reference  is  made  to  the  proviso,  added  as  au  amendment  to 
said  section  53  by  the  Act  of  June  18,  1891.  (Laws  of  111. 
1891,  page  80 ;  3  Starr  &  Cur.  Stat,  page  207).  This  amend- 
ment provides,  that  the  city  shall  take  and  pay  for  the  land 
sought  to  be  condemned  within  two  years  after  the  entry  of 
the  judgment  of  condemnation,  and,  in  default  of  its  doing  so, 
that  the  Court  may,  on  motion  of  a  property  owner,  dismiss 
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^snch  proceeding"  BO  far  as  it  relates  to  the  lands  of  sncb 
person,  after  requiring  the  city  to  piay  for  the  lands  "within  a 
short  day  to  be  fixed  by  the  court."  The  concluding  clause 
of  the  amendment  is  as  follows :  "And  every  such  cause  shall 
be  considered  as  pending  in  the  court  in  which  the  same  has 
been,  or  shall  be  commenced,  until  all  the  lands  sought  to  be 
taken  are  paid  for,  or  until  the  proceedings  are  dismissed 
where  the  lands  have  not  been  taken."  Evidently,  the  cause 
is  to  be  considered  as  pending  for  the  purpose  of  accomplish- 
ing the  object  contemplated  by  the  amendment,  and  not  for 
the  purpose  of  changing  the  j  udgment  awarding  compensatiotf. 
The  amendatory  Act  provides  a  mode  of  compelling  a  payment 
of  the  judgment  within  a  certain  4:ime,  so  as  to  relieve  the  title 
of  the  property  from  a  continuing  cloud.  The  judgment  is  a 
conditional  one  as  working  a  condemnation  of  the  land,  until 
the  award  is  paid;  and  the  municipality  has  a  right  to  aban- 
don the  improvement.  (C  dt  N,  W,  Ry,  Co,  v.  Chicago^  148 
111.  141).  But  the  judgment  of  condemnation  is  a  final  one 
as  to  the  amount  of  the  compensation  awarded,  unless  it  is 
appealed  from.  (City  &  Village  Act,  Art.  9,  sec.  14;  1  Starr 
&  Cur.  Stat,  page  491).  It  does  not  follow,  because  the  amend- 
atory Act  provides  for  wiping  out  the  whole  proceeding  in  case 
the  city  fails  to  pay  for  the  property  within  a  specified  time, 
that  the  judgment,  fixing  the  amount  to  be  paid  for  the  prop- 
erty, can  be  altered,  or  amended,  after  the  expiration  of  the 
term  at  which  it  was  rendered.  There  must  be  some  fixed- 
ness about  the  award  of  compensation,  in  order  that  the  mu- 
nicipality may  know  certainly  what  it  has  to  pay,  and  may 
have  a  certain  basis  for  making  the  assessment  to  raise  the 
amount  necessary  to  compensate  the  property  owner. 

But,  even  if  it  be  true,  that  a  condemnation  judgment  under 
said  article  9  is  not  such  a  judgment  as  is  subject  to  the  role 
forbidding  amendments  after  the  close  of  the  term,  we  cannot 
yield  our  assent  to  the  doctrine,  that  the  verdict  of  the  jury, 
upon  which  such  a  judgment  is  founded,  can  be  changed  in 
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the  absence  of  the  jury,  and  after  their  discharge,  and  after 
the  expiration  of  the  term  at  which  the  verdict  was  rendered.' 
The  general  rule  is,  that,  if  the  jury  has  been  allowed  to  finally 
separate,  the  jurors  cannot  be  re-assembled,  and  their  verdict 
.  corrected  by  them.  (Thornton  on  Juries  and  Instructions, 
sec.  270 ;  Trout  v.  West,  29  Ind.  51 ;  Sage  v.  Brown,  34  id. 
464.)  In  Bodine  v.  Sivishery  66  111.  536,  where  the  action  was 
debt  on  a  replevin  bond,  the  jury  returned  a  written  verdict 
into  court,  finding  the  damages  only,  and  not  the  debt ;  and, 
at  a  subsequent  tern;,  the  record  was  amended  by  the  min- 
utes upon  the  judge's  docket,  which  showed  an  entry  of  both 
the  debt  and  damages;  in  that  case,  it  did  not  appear  that, 
at  the  term  when  the  verdict  was  rendered,  the  jury,  or  the 
counsel  for  the  defendant,  consented  that  it  should  be  amended 
by  the  court ;  and  it  was  held,  that  the  amendment  was  mate- 
rial, and  could  not  be  made  without  the  consent  of  the  jury 
themselves,  or  of  counsel  for  defendant.  We  there  said :  "The 
action  of  the  court  in  amending,  in  a  material  matter,  at  a 
subsequent  term,  by  his  own  minutes,  the  written  and  recorded 
verdict  of  a  previous  term,  we  cannot  regard  as  authorized  by 
correct  practice,  or  binding  upon  the  defendant." 

It  is  claimed,  however,  that  the  condemnation  judgment 
was  rendered-  in  a  proceeding  entirely  distinct  and  sejJarate 
from  this  supplemental  proceeding,  and  that  the  condemna-' 
tion  judgment  cannot  be  collaterally  attacked.  There  would 
be  much  force  in  this  position,  if  the  court  had  jurisdiction 
to  render  the  condemnation  judgment,  which  lies  at  the  basis 
of  the  assessment  proceeding.  Judgments  entered  without 
jurisdiction  are  void,  and  will  be  so  held  in  a  collateral  pro- 
ceeding. (12  Am'.  &  Eng.  End.  of  Law,  page  1470).  The 
object  of  filing  the  supplemental  petition,  provided  for  in  said 
section  53,  is  to  pray  "the  court  to  cause,  that  an  assessment 
be  made  for  the  purpose  of  raising  the  amount  necessary  to 
pay  the  compensation  and  damages,  which  may  be,  or  shall 
have  been,  awarded  for  the  property  taken,  or  damaged,  with 
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the  costs,"  etc.  Hence,  an  award  of  compensation  for  the 
•property  taken  or  damaged  lies  at  the  very  foundation  of  the 
'  supplemental  proceeding.  The  award  must  be  a  valid  and 
legal  one,  and  must  have  been  made  'in  the  mode,  and  by  the 
tribunal,  authorized  to  make  it  by  the  constitution  and  the 
law.  The  order  of  December  10,  1892,  appointed  commis- 
sioners to  make  special  assessment  of  benefits  to  raise  the 
apiount  necessary  to  pay  the  compensation  awarded  by  the 
judgment  of  December  7,  1892,  and  not  the  compensation 
awarded  by  the  judgment  of  July  8,  1890,  because  the  ag- 
gregate amount  to  be  raised  as  mentioned  in  said  order  is 
$11,750.61  exclusive  of  costs  and  expenses ;  and  this  amount, 
which  did  not  include  the  award  made  to  the  railroad  com- 
pany, was  the  amount  awarded  by  the  former  judgment,  while 
the  latter  judgment  embraced  the  railroad  award. 

If  the  court  had  no  power  to  make  the  order  of  Septem- 
ber 2,  1890,  setting  aside  the  judgment  of  July  8,  1890,  and 
amending  it  in  the  manner  already  stated,  because  of  the 
expiration  of  the  term,  then  the  court  had  no  power  to  render 
the  judgment  of  December  7,  1892,  because  it  was  based  upon 
the  vacating  order  of  September,  1890,  and  the  amendment 
thereby  made.  Where  an  order  allowing  a  material  amend- 
ment is  entered  at  a  subsequent  term  without  notice  to  a> 
'  defendant,  the  court  entering  it  acts  without  jurisdiction,  and 
the  order  is  "absolutely  void,  for  want  of  jurisdiction,  and  can. 
be  assailed  in  a  collateral  as  well  as  in  a  direct  proceeding." 
{Swift  V.  Allen,  65  111.  303). 

But  we  think,  that  the  judgment  of  December  7, 1892,  which 
lies  at  the  basis  of  this  supplemental  proceeding,  was  void  for 
another  and  more  serious  reason,  whether  the  court  has  the 
power  to  amend  such  a  condemnation  judgment  as  this  after 
the  close  of  the  term,  or  not.  The  constitution  of  the  State 
provides,  (Art.  2,  sec.  13)  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation,*^ 
and  that  "such  compensation,  when  not  made  by  the  State, 


Digitized  by  VjOOQ IC 


r 


Aybr  et  aL  f.  City  of  Chicago.  271 

\ '. , 

.  Opinion  of  the  Court. 

shall  be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law." 
It  is  the  constitutional  right  of  these  appellants,  not  only  to 
have  just  compensation  for  the  strip  of  land  taken  from  them, 
but  also  to  have  the  amount  of  that  compensation  awarded  to 
them  by  a  jury.  When  the  court  set  aside  the  judgment  based 
upon  the  verdict  of  the  jury,  and  changed  the  verdict  in  the 
manner  alre^ady  stated  at  a  subsequent  term,  and  in  the  ab- 
sence and  without  the  consent  of  the  jury,  or  of  appellants, 
there  was  a  new  verdict  rendered,  not  by  a  jury,  but  by  a 
court  acting  without  a  jury.  The  judgment  of  December  7, 
1892,  was  based  upon  this  new  verdict  of  the  court,  and  con- 
sequently the  compensation  fixed  by  it  was  awarded  in  a 
manner  not  authorized  by  the  organic  law.  In  the  exercise  of 
the  power  of  eminent  domain,  which  takes  the  prpperty  of  the 
citizen  away  from  him  without  his  consent,  the  limitations 
prescribed  by  the  constitution  should  be  strictly  observed,  and 
the  statutes  passed  in  pursuance  thereof  should  be  strictly 
complied  with. 

It  is  said,  that  the  objection  now  urged  to  the  validity  of  the 
condemnation  judgment,  was  not  filed  or  made  in  the  court 
below,  and  that,  upon  the  authority  of  Hunerberg  v.  Village  of 
Hyde  Park,  130  111.  156,  it  cannot  be  made  here  for  the  first 
time.  But  we  think,  that  the  point  is  included  in  and  covered 
by  the  three  objections  hereinbefore  quoted. 

The  case  of  Oage  v.  City  of  Chicago,  146  111.  499,  merely 
holds,  that  an  objection  of  this  character  is  properly  addressed 
to  the  court,  and  should  not  be  submitted  to  the  jury,  in  the 
proceeding  for  the  special  assessment  of  benefits. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded  to  that  court  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

Judgment  reversed. 
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The  Lake  Shore  and  Michigan  Southern  Railway  Company 
The  Baltimore  and  Ohio  and  Chicago  Railroad  Company. 

Filed  at  Ottawa  March  31, 1894. 

1.  KAUiBOADS — right  to  croaa  or  intersect  another  road.    The  sixth  j 
claiise  of  section  19  of  the  act  of  March  1,  1872,  relating  to  railroads, 
confers  the  power  upon  any  railway  company  to  cross,  intersect,  join 

and  unite  its  railway  with  any  other  railway  before  constructed,  at  any  j 

point  in  its  route  and  upon  the  grounds  of  such  other  railway  company, 
with  the  necessary  turn-outs,  sidings,  switches,  etc.,  in  furtherance  of  j 

the  objects  of  its  connections.  | 

2.  Bamet— connections.  The  word  "connections,"  as  used  in  the  stat-  i 
ute,  embraces  all  three  of  the  oases  indicated  by  the  terms  "cross,  in-  | 
tersect,  join  and  unite."  When  one  road  crosses  another,  the  road  I 
crossing  connects  with  the  road  erossed.  The  power  to  condemn  exists  | 
for  the  purpose  of  the  connection  resulting  from  such  crossing. 

3.  Where  one  road  joins  and  unites  with  another,  as,  by  means  of  a 
*Y"  track,  there  is  a  connection  between  them  thereby  produced,  and 
the  power  to  condemn  exists  for  the  purpose  of  the  connection  result- 
ing from  such  joining  and  uniting. 

4.  Same — condemnation  for  a  crossing.  The  power  to  condemn  for 
a  crossing  is  not  limited  to  a  case  where  the  object  of  the  crossing  is  to 
secure  a  connection  by  means  of  a  joining  and  uniting  with  the  road 
crossed,  but  a  crossing  may  be  condemned  to  enable  the  company 
condemning  to  connect  with  a  different  railroad,  if  necessary  to  the 
convenient  operation  of  its  main  line. 

5.  Same — petition  for  condemnation — its  sufficiency.  A  petition  by 
one  railway  company  against  another  to  condemn  a  part  of  the  right 
of  way  of  the  latter  company  for  joint  use,  alleged  that  the  petitioner 
was  unable  to  agree  with  the  defendant  **as  to  the  proper  or  just  com- 
pensation to  be  paid  to  it  for  the  joint  use  of  said  property :"  Held,  that 
the  allegation  of  inability  to  agree  was  sufficient.  Where  there  is  no 
direct  proof  of  such  allegation^  the  fact  that  there  is  a  vigorous  contest 
between  the  parties  is  evidence  of  such  inability. 

6.  A  petition  of  a  railroad  company  recited  that  the  company  had 
located  and  constructed  its  line  of  railroad  in  accordance  with  its  arti- 
cles of  incorporation,  and  that  it  desired  to  appropriate  certain  prop- 
erty, which  was  particularly  described,  for  a  joint  us#,  for  the  purpose 
of  building  and  constructing  two  tracks,  so  as  to  join,  imite  and  con- 
nect its  main  tracks  with  the  tracks  of  another  railway  oompany  named. 


Digitized  by 


Google 


L.  S.  &  M.  S.  Ey.  Co.  v,  B.  &  0.  &  C.  K.  K.  Co.       273 


Syllabus. 


The  description  designated  the  portion  of  the  defendant  company's 
"Y"  track  which  was  sought  to  be  condemned  for  a  crossing,  and  re- 
ferred to  a  plat  attached,  sliowing  the  location  of  the  main  tracks  of 
the  defendant  and  petitioner,  and  the  road  with  which  connection  was 
sought,  and  also  the  location  and  direction  of  the  defendant's  "Y" 
track,  and  of  the  proposed  **¥"  track  ot  petitioner,  giving  distance,  etc.: 
Heldf  that  the  petition  was  sufllcient. 

7.  Same— right  to  construct  lateral  road.  The  right  to  construct  a 
branch  or  lateral  road  will  generally  dt^pend  upon  the  language  of  the 
charter,  or  of  the  provisions  of  the  general  law  under  which  the  corpo- 
ration is  organized  ;  and  such  right  does  not  exist  where  the  power  to 
build  the  branch  road  is  not  conferred  by  the  charter,  either  in  express 
terms  or  by  necessary  implication.  The  power  to  construct  branches 
of  a  railroad  is  not  incidental  to  the  power  to  construct  the  road. 

8.  fi\MK— lateral  road  dffined.  A  lateral  road  is  but  another  name 
for  a  branch  road,  and  a  lateral  or  branch  road  is  one  which  proceeds 
from  some  point  on  the  main  track  between  its  termini,  and  is  an 
appendage  to  and  properly  a  part  of  the  main  road. 

y.  Same  —  rigkt  to  conntruct  aide-trackn.  The  grant  of  power  to 
locate  and  construct  a  railway  carries  with  it  the  right  to  construct 
turn-outs,  sidings,  and  such  conveniences  as  are  usual  in  the  necessary 
operation  of  the  road. 

10.  Same — side-track — whether  a  re-location.  The  construction  of  a 
side-track  by  one  railway  company  in  order  to  connect  with  the  road 
of  another  company,  for  the  purpose  of  exercising  a  right  of  passage 
over  the  tracks  of  the  latter,  as  secured  by  a  lease,  can  not,  in  any  sense, 
be  regarded  as  a  re-location  of  the  main  road  of  the  company  construct- 
ing said  side-track. 

11.  Same — location  of  road — exhaustion  of  the  power.  It  is  well  set- 
tled that  where  the  termini  and  general  route  of  a  railroad  are  prescribed 
by  the  charter  of  the  company,  leaving  the  determination  of  details  to 
its  discretion,  the  power  of  the  company  to  fix  the  location  of  the  road 
is  exhausted  after  such  discretion  has  been  exercised,  and  thereafter 
the  location  can  not  be  changed  without  specific  legislative  authority, 
which,  when  granted,  is  to  be  construed  strictly. 

12.  Same — right  of  location — whether  exclusive.  The  grant  of  a  right 
to  one  railway  company  to  build  a  road  between  given  termini  does  not 
imply  an  obligation  on  the  part  of  the  State  that  other  railroad  com- 
panies, with  their  tracks  and  switches,  shall  not  thereafter  be  granted 
the  right  to  cross  the  State  in  a  different  direction,  and  thus  pass  over 
its  tracks  and  switches. 

7.    Eminent  domain — condemnation — proof  of  inability  to  agree.     To 
prove  an  inability  to  agree  upon  joint  compensation  by  two  railway 
companies  for  property  sought  to  be  taken,  it  was  shown  by  the  peti- 
18—149  Inii. 
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tioning  company  that  negotiations  were  carried  on  between  the  presi- 
dents ot  the  two  companies  with  a  view  of  coming  to  an  agreement  for 
a  crossing,  which  failed :  Held,  that  it  is  not  necessary  for  the  peti- 
tioner's president  to  produce  a  resolution  of  his  company  authorizing 
such  negotiations,  when  the  authority  of  such  officer  to  act  was  not 
disputed. 

14.  Saihe — petition  for  condemnation  —  itn  sufficiency.  Section  2  of 
the  Eminent  Domain  act  requires  the  petition  for  condemnation  to  set 
forth,  ''by  reference,*'  the  authority  of  the  petitioner.  The  authority 
here  referred  to  is  not  the  corporate  resolution  of  the  board  of  directors 
directing  the  proceeding  to  condemn  to  be  begun,  but  the  reference 
is  to  the  authority  vested  by  law  in  the  corporation  to  exercise  the 
power  of  eminent  domain. 

15.  Section  2  of  the  Eminent  Domain  act  does  not  require  the 
petition  for  condemnation  to  contain  an  averment  that  the  board  of 
directors  of  the  petitioner  had  voted  for  and  directed  the  location  of 
the  road  or  track  connection  for  which  condemnation  is  sought.  The 
statute  requires  the  petition  to  state  the  purpose  for  which  the  prop- 
erty to  be  condemned  is  sought  to  be  taken  or  damaged,  and  to  set 
forth  the  description  of  the  property. 

16.  The  petition  complies  with  the  direction  of  the  statute  if  it  refers 
to  the  act  of  the  legislature  granting  the  special  charter,  where  the 
petitioner  acts  under  such  a  charter,  or  to  the  articles  of  incorporation, 
when  the  petitioning  corporation  is  organized  under  a  general  law, 
or  to  the  license  or  other  authority  to  construct  the  public  improve- 
ment for  which  it  is  sought  to  condemn  property. 

17.  Same — motion  to  diHtniaa — proof  of  incorporation.  On  a  motion, 
to  dismiss  a  petition  to  condemn  land  for  a  public  use,  the  petitioning 
corporation  must  produce  some  evidence  of  its  existence  as  a  de  facto 
or  dejure  corporation,  but  not  necessarily  evidence  of  corporate  action 
in  making  the  location  of  its  right  of  way,  as  embodied  in  a  resolution 
of  the  board  of  directors.  It  has  been  held  that  proof  of  corporate  acts 
done  by  the  petitioner  tends  to  show  that  petitioner  is  a  corporation 
de  facto. 

18.  Same — set-off  of  benefits  against  damages.  The  owner  of  land 
condemned  for  the  use  of  the  public  must  be  paid  in  money  the  full 
value  of  the  land  taken,  without  deduction  therefrom  of  any  benefits 
which  may  accrue  to  the  remaining  land  from  the  construction  of  the 
improvement.  But  special  benefits  to  property  not  taken,  but  claimed 
to  be  damaged,  may  be  considered  for  the  purpose  of  reducing  such 
damages,  or  of  showing  that  to  the  extent  of  such  special  benefits  there 
are  no  damages. 

19.  Where  a  part  of  a  "Y"  track  is  taken,  and  damages  are  claimed 
as  to  the  part  not  taken,  it  will  be  proper  to  consider  special  benefit^. 
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to  the  part  of  the  •¥-  track  not  taken,  in  reduction  of  such  damages. 
In  sucii  case,  it  can  make  no  difference  at  which  end  of  the  "Y"  track 
the  benefits  accrue.  If  the  point  of  benefit  is  within  those  parts  of  tlie 
"Y"  track  not  taken,  they  will  not  be  too  remote  to  be  considered. 

'20.  CoRPOBATiONS — liability  for  acts  of  officers— adminHiona  of  presi- 
dent. The  business  of  corporations  can  only  be  canned  on  through 
their  officers,  agents  and  servants,  and  they  are  bound,  in  their  ordi- 
nary affairs,  by  the  acts  and  admissions  of  such  officers  relating  to  the 
business  usually  transacted  through  sucli  otBcers.  The  president  of  a 
nulroad  company  is  regarded  as  its  head,  and  his  admissions,  made  in 
the  execution  of  the  duties  imposed  upon  him,  concerning  a  matter 
upon  which  he  is  required  to  act,  and  which  is  within  the  scope  of  the 
authority  usually  exercised  by  him,  is  evideuce  against  the  corijoration. 

21.  EviDEKCE  —  expert  testimony.  Where  the  subject  is  one  upon 
which  the  jury  is  not  as  well  able  to  judge  for  themselves  as  is  the 
witness,  an  expert  may  be  allowed  to  testify.  If  a  defendant  corpora- 
tion, in  a  proceeding  to  condemn  land  for  a  joint  use,  is  permitted  to 
iutroduce  expert  testimony  as  to  damages,  testimony  of  a  similar  kind 
is  allowable  upon  rebuttal. 

Appeal  from  the  County  Court  of  Cook  county ;   the  Hon. 
C.  H.  Do^iNELLY,  Judge,  presiding. 

Messrs.  Gardner  &  McFadon,  and  Mr.  Pliny  B.  Smith,  for 
the  appellant : 

The  only  power  given  a  corporation  organized  under  the 
general  law  of  Illinois  to  condemn  across  the  right  of  way  of 
another  company,  is  given  in  sec.  19,  subdiv.  6,  p.  1914,  of 
2  Starr  &  Curtis*  Stat.  This  section  gives  no  power  to  one 
company  to  take  any  part  of  the  right  of  way  of  another  com- 
pany, except  for  the  purpose  of  some  connection  resulting 
from  a  crossing  or  intersection  of  two  roads  at  some  point  on 
the  line  of  the  new  road  selected  by  the  petitioning  company. 
Railroad  Co.  v.  Railroad  Co.  122  111.  486. 

Petitioner  was,  in  fact,  endeavoring  to  construct  a  branch 
line,  or  else  to  make  a  re-location  of  its  road,  iiineteen  years 
after  it  had  located  the  same  under  its  charter.  Treating  the 
change  as  making  a  branch  road,  appellee  had  no  authority 
to  construct  the  same.     Railroad  Co.  v.  Wdtae,  116  III.  456. 
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Treating  the  chan;,'e  as  a  re-location  of  petitioner's  road, 
for  want  of  legislative  authority  appellee  had  no  power  to  con- 
demn therefor.  Brigham  v.  Railroad  Co.  1  Allen,  316;  More- 
head  V.  Railroad  Co.  17  Ohio,  340:  Railroad  Co.  v.  Railroad 
Co.  2  Vroora,*205;  People  v.  Railroad  Co.  120  111.  65. 

Under  the  Eminent  Domain  law  there  must  have  been  an 
eifort  to  agree  as  .to  the  compensation  for  the  crossing,  and 
that  effort,  to  meet  the  requirement  of  the  second  section  of 
the  Eminent  Domain  act,  must  be  honajide  between  the  parties. 

Appellant  being  a  corporation,  an  offer  on  the  part  of  ap- 
pellee, to  be  availing  as  an  effort  to  adjust,  should  have  so  far 
preceded  the  date  of  filing  the  petition  as  to  allow  appellant 
to  convene  its  board  of  directors  and  act  on  the  proposition. 
Instead  of  so  doing,  appellee,  by  telegram,  April  26,  1893, 
addressed  a  letter  to  John  Newell,  offering  $50,  and  on  the 
28th  of  April  filed  its  petition  to  condemn.  This  action  shows 
no  honajide  effort  to  agree. 

The  petition  should  have  been  dismissed  because  tlie  corpo- 
rate powers  of  petitioner  were  vested  in  its  board  of  directors, 
and  no  action  on  their  part  directing  the  condemnation  is 
shown.  Gen.  Eailroad  law,  sec.  8,  p.  1909,  2  Starr  &  Curtis ; 
Railroad  Co.  v.  Railroad  Co.  47  Am,  and  Eng.  Ey.  Cas.  227 ; 
Appeal  of  New  Brighton  Railroad  Co.  105  Pa.  St.  13. 

The  series  of  questions  put  to  appellee's  witnesses  in  rebut- 
tal, in  substance  asking  if  the  new  plan  proposed  by  appellee 
would  be  a  benefit  or  damage,  in  witness'  opinion,  the  court 
improperly  allowed  to  be  answered  against  appellant's  objec- 
tions. Railway  Co.  v.  Mojjitt,  75  III.  524;  Hoener  v.  Koch,  84 
id.  408;  Railroad  Co.  v.  Railroad  Co.  67  id.  142. 

Benefits,  if  any,  at  the  extreme  eastern  end  of  appellant's 
"Y"  could  not  be  set  off  against  damages  resulting  from  the 
crossing,  done  to  appellant's  business  at  the  point  of  condem- 
nation. Todd  V.  Railroad  Co.  78  111.  530  ;  Railroad  Co.  v. 
Reieh,  101  id.  158;  Railroad  Co.  v.  Brown,  58  id.  61;  Rail- 
road  Co.  v.  Camp,  45  Ga.  180. 
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Mr.  Elbrrt  H.  Gary,  and  Mr.  Parke  E.  Simmons,  for  the 
appellee : 

Appellee's  rigbfc  to  make  its  connection  with  the  tracks  of 
the  Chicago,  Rock  Island  and  Pacific  Railway  Company  is 
given  by  section  19,  chapter  47,  of  the  Revised  Statutes. 
Railroad  Co.  v.  Railroad  Co.  122  111.  486. 

To  deny  the  right  to  condemn  for  this  use,  it  should  appear 
j  that  what  is  sought  is  clearly  an  abuse  of  power,  and  a  taking 

I  of  private  property  for  an  object  not  required  for  the  conve- 

nient operation  of  the  road.    Railroad  Co*  v.  Dix,  109  111.  244. 
The  charter  powers  are  to  be  construed  with  reference  to 
the  boundaries  of  the  city  when  the  charter  was  granted. 
Lewis  on  Eminent  Domain,  sec.  257 ;   Cliope  v.  Plank  Road 
Co.  37  Mich.  95  ;  Commomvealth  v.  Railroad  Co.  27  Pa.  St.  353. 
Its  powers  never  having  been  fully  exercised  and  its  con- 
struction made  into  the  city,  it  still  has  the  power,  whenever 
I  the  necessity  arises,  to  complete  that  which  its  charter  au- 

l  thorized  it  to  do ;   and  if  it  can  not  agree  with  the  owners  of 

I  the  property,  it  has  the  right,  in  common  with  any  railroad 

pursuing  the  objects  of  its  incorporation,  to  exercise  the  right 
of  eminent' domain.  This  identical  question  was  raised  in 
Railroad  Co.'s  Appeal,  99  Pa.  St.  155. 

As  to  the  suflSciency  of  the  petition,  see  Rev.  Stat.  chap.  24, 
sub-sec.  5  of  sec.  121 ;  Reed  v.  Railway  Co.  126  id.  48. 

Of  the  evidence  on  motion  to  dismiss  the  petition,  see  Ward 
Y.' Railway  Co.  119  111.  287. 

As  to  expert  evidence,  see  Transportation  Line  v.  Hope,  95 
U.  S.  298;    Railway  Co.  v.  Wallace,   136  111.   87;    Hoener  v. 
Koch,  84  id.  408;  Railroad  Co.  v.  Railway  Co.  67  id.  142. 
I  Newell  assumed  to  have  authority  to  act  on  behalf  of  ap- 

pellant, and  his  power  to  do  so,  and  to  bind  appellant  by  his 
!  admissions,  can  not  be  questioned,  under  the  decisions  of  this 

court.    Railroad  Co.  v.  Coleman,  18  111.  298;  Sewing  Machine 
i  Co.  V.  Boyington,  73  id.  534 ;  Insurance  Co.  v.  White,  106  id.  67. 
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That  Newell,  as  president  of  the  appellant  company,  has 
had  full  charge  of  this  whole  matter  from  the  beginning,  is 
clearly  shown  by  the  record.  In  any  event,  his  acts  will  be 
presumed  to  havei^een  authorized  unless  it  is  shown  other- 
^^ise.     Glover  v.  Lee,  140  111.  103. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court: 

This  is  a  proceeding  instituted  by  the  appellee  company,,  a 
corporation  created  under  the  General  Railroad  Law  of  Illi- 
nois, for  the  purpose  of  condemning  a  right  of  way  for  a  cross- 
ing over  what  is  called  a  "Y"  track,  belonging  to  the  appellant 
company.  A  cross  petition  was  filed  by  the  respondent  below, 
the  appellant  here,  praying  for  an  assessment  of  damages  to 
property  not  taken.  The  trial  resulted  in  verdict  and  judg- 
ment for  the  petitioner,  and  the  case  is  brought  here  by 
appeal  from  such  judgment. 

The  tracks  of  the  appellant  com*pany  run  in  a  northerly  and 
southerly  direction  and  the  tracks  of  the  South  Chicago  branch 
of  the  Chicago,  Rock  Island  and  Pacific  Railway  company  cross 
them  running  in  an  easterly  and  westerly  direction,  forming 
an  angle  upon  the  east  side  of  appellant's  tracks.  In  the  angle 
thus  formed  is  located  the  "Y"  track  sought  to  be  crossed, 
wliich,  in  the  form  of  an  arc  or  semi-circle,  diverges  from  ap- 
pellant's main  line  and  runs  in  a  southeasterly  direction  until 
it  connects  with  said  South  Chicago  Branch  of  the  C,  R.  I-& 
P.  R'y  Co.  Said  "Y"  track  is  used  by  appellant  in  delivering 
cars  to  and  receiving  cars  from  various  roads  in  South  Chicago. 
Tlie  tracks  of  appellee  run  parallel  with  those  of  appellant 
from  the  south  until  95th  street  in  Chicago  is  reached,  and 
then  pursue  a  northeast  course  towards  93d  street,  passing 
over  tlie  territory  embraced  in  said  angle,  which  appears  to 
lie  between  93(1  and  95th  streets,  or  thereabouts.  The  ap- 
pellee desires  to  connect  its. main  tracks  towards  the  north- 
east in  the  direction  of  93d  street  with  the  South  Chicago 
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Branch  of  the  Chicago,  Rock  Island  and  Pacific  Railway  tracks 
oil  the  south  in  the  direction  of  95th  street,  and  has  huilt  a 
side-track,  or  "Y"  track,  diverging  from  the  east  side  of.  its 
main  track  and  running  thence  in  the  form  of  a  curve  first  in 
A  southeasterly,  then  in  a  southwesterly  direction,  until,  by 
crossing  said  main  track,  it  reaches  the  tracks  of  the  said 
South  Chicago  branch  of  the  C,  R.  I.  &  P.  R>  Co.  This  "Y" 
or  curved  track  of  appellee,  designed  io  form  a  connection 
with  said  C,  R.  I.  &  P.  R'y  Co.,  so  as  to  move  appellee's  cars 
from  its  main  line  on  to  the  tracks  of  the  C,  R.  I.  &  P.  R'y 
Co.,  must  pass  over  said  "Y"  track  of  the  appellant,  and  it  is 
for  the  purpose  of  securing  a  crossing  for  appellee's  " Y"  track 
over  appellant's  "Y"  track  that  this  proceeding  is  instituted. 
The  respondent  below  made  a  motion  to  dismiss  the  peti- 
tion, and  assigned  reasons  in  writing  therefor,  and  testimony 
was  introduced  by  both  sides  in  support  of  and  in  opposition 
to  said  motion.  , 

First,  It  is  said  that  the  appellee  had  no  power  to  condemn 
the  appellant's  right  of  way  for  a  crossing  except  for  the  pur- 
pose of  making  a  connection  with  appellant's  road,  and  that, 
as  the  object  of  crossing  appellant's  "Y"  track  was  to  connect 
with  another  road,  towit :  the  C,  R.  I.  &  P.  R'y,  the  motion  to 
dismiss  should  have  been  granted  for  want  of  authority  to  con- 
demn. It  is  claimed,  that  this  contention  is  sustained  by  the 
construction  given  by  this  court  to  the  sixth  clause  of  section 
19  of  the  Act  of  March  1,  1872,  in  regard  to  the  incorpora- 
tion of  railroad  companies,  (2  Starr  &  Cur.  Ann.  Stat,  page 
1914),  in  the  case  of  J.  C.  R,  R.  Co,  v.  C,  B,  dc  N.  R,  R.  Co. 
122  111.  473.  We  do  not  think,  that  the  language  of  that  case 
is  capable  of  the  construction  claimed  for  it.  If  we  under- 
stand the  position  of  counsel  for  appellant,  it  is  that,  under 
sections  17  and  19  of  i^he  general  railroad  law,  one  railroad 
COinpany  cannot  condemn  the  right  of  way  of  another  rail- 
jQ^d  company  for  a  crossing,  except  for  the  purpose  of  making  " 

statutory  junction  and  union  with  the  railroad  company  so 
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crossed.  This  position  as  thus  stated  is  not  tenable.  The 
sixth  clause  of  section  19  confers  the  power  "to  cross,  inter- 
sect, join  and  unite  its  railway  with  any  other  railway  before 
constructed,  at  any  point  in  its  route,  and  upon  the  grounds 
of  such  other  railway  company  with  the  necessary  turnouts, 
sidings  and  switches,  and  other  conveniences,  in  furtherance 
of  the  objects  of  its  connections,"  etc.  Counsel  seem  to  inter- 
pret the  word,  "connections,"  as  referring  only  to  the  joining 
and  uniting  of  the  two  railways,  as,  for  instance,  by  means  • 
of  a  "  Y"  track  for  the  interchange  of  traffic  ;  and  they  reason, 
that,  because  the  joining  and  uniting  is  not  with  their  road, 
there  is  no  statutory  power  to  condemn  a  crossing  over  their 
right  of  way.  But  the  word,  "connections,"  is  a  comprehen- 
sive term,  which  embraces  all  three  of  the  cases  indicated  bj 
the  terms,  "cross,  intersect,  join  and  unite."  When  one  road 
crosses  another,  the  road  crossing  connects  with  the  road 
crossed.  The  power  to  condemn  exists  for  the  purpose  of  the 
connection  resulting  from  such  crossing.  When  one  road  joins 
and  unites  with  another,  as  by  means  of  a  "Y"  track,  there  is 
a  connection  between  them  thereby  produced ;  and  the  power 
to  condemn  exists  for  the  purpose  of  the  connection  resulting 
from  such  joining  and  uniting.  Such  is  the  meaning  of  the 
case  of  I.  C.  IL  R,  Co.  v.  C,  B.  d  N.  R.  R.  Co.  supra.  The 
power  to  condemn  for  a  crossing  is  not  limited  to  a  case  where 
the  object  of  the  crossing  is  to  secure  a  connection  by  means 
of  a  joining  and  uniting  with  the  road  crossed.  Otherwise  a 
road  running  north  and  south  could  not  cross  over  a  road 
running  east  and  west,  and  pass  on  upon  its  route,  without 
veering  off  or  around  so  as  to  connect  with  the  road  crossed. 
It  cannot  be  denied,  that  appellee  had  a  right  to  join  and  unite 
by  means  of  a  "Y"  track  with  the  C,  R.  I.  &  P.  R'y  Co.,  if 
such  "Y"  or  side  track  was  necessary  for  the  convenient  oper- 
ation of  the  main  line  of.  appellee's  road.  (South  Chicago 
H.  R.  Co.  V.  Dlx,  109  111.  237).  Nor  can  it  be  denied  that 
appellee  had  a  right  to  condemn  appellant's  right  of  way  for 
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a  crossing.  {St.  L.,  J.  d-  C.  R.  R.  Co.  v.  S.  dc  N.  W.  R.  R.  Co. 
9t)  111.  274).  As  botli  rights  existed,  the  exercise  of  the  latter 
was  in  no  way  cut  off  by  the  exercise  of  the  former.  We  are 
of  the  opinion  that  there  was  no  error  in  overruling  the  motion 
I  to  dismiss  for  the  first  reason  thus  indicated. 

Second,    It  is  said  that  the  connection,  which  appellee  pro- 
I  posed  to  construct  between  its  main  line  and  the  C,  R.  I.  tfe 

'  P.  R'y  Co.,  was  either  a  branch  line,  or  a  re-location  of  its 

road  years  after  its  road  had  been  located,  and  that,  as  there 
was  no  power  conferred  upon  it  by  its  charter  to  construct  a 
branch  line,  or  to  make  a  re-location,  there  was  no  authority 
for  condemning  a  right  of  way  over  appellant*s  "Y"  track  for 
a  crossing  for  said  connection. 

A  lateral  road  is  but  another  name  for  a  branch  road ;  and 
a  lateral  or  branch  road  is  one,  which  proceeds  from  some 
point  on  the  main  trunk  between  its  termini,  and  is  an  ap- 
pendage to  and  properly  a  part  of  the  main  road.  (Newhall 
V.  G.  dt  C.  U.  R.  R.  Co.  14  111.  273;  McAboi/s  Appeal,  107 
Pa.  St.  548 ;  Morris  dt  Essex  R.  R.  Co.  v.  Central  R.  R,  Co. 
2  Vroom,  (N.  J.)  205 ;  C.  dt  E.  L  R.  R.  Co.  v.  Wlltse,  116  111. 
449 ;  12  Am.  &  Eng.  Enc.  of  Law,  page  940,  and  cases  cited 
in  notes).  The  right  to  construct  a  branch  or  lateral  road 
will  generally  depend  upon  the  language  of  the  charter,  or  of 
the  provisions  of  the  general  statutory  law  under  which  the 
railroad  corporation  is  organized ;  and  such  right  does  not 
exist  where  the  power  to  build  the  branch  road  is  not  conferred 
by  the  charter,  either  in  express  terms,  or  by  necessary  im- 
plication. The  power  to  construct  branches  of  a  railroad  is 
not  incidental  to  the  power  to  construct  the  road.  (Pierce  on 
Railroads,  page  495). 

It  is  not  claimed  by  counsel  upon  either  side,  as  we  under- 
stand their  arguments,  that  the  power  to  condemn  lands  for 
the  construction  of  branch  roads  is  conferred  by  the  foregoing 
provisions  of  the  general  railroad  law.  If  the  connection  be- 
tween the  appellee*&  road  and  that  of  the  C,  R.  I.  &  P.  R.  R. 
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Co.  is  an  independent  branch  road,  we  should  be  compelled 
to  hold,  that  there  was  no  power  to  condemn  appellant's  right 
of  way  for  a  crossing  in  order  to  make  such  connection.  But 
we  do  not  think  that  the  connecting  track  or  tracks  can  be  re- 
garded as  a  branch  road.  The  case  upon  which  counsel  rely 
for  their  contention  in  this  regard  is  C.  d  E,  I.  R,  R,  Co.  v. 
Wiltse,  supra;  but,  there,  it  was  proposed  to  condemn  the  land 
of  the  property  owner,  in  order  to  build  a  spur  road,  about 
three  quarters  of  a  mile  long,  to  reach  the  brick  yfird  of  a 
brick-making  company,  and  thereby  create  a  feeder  to  the 
main  line  and  add  to  the  value  of  the  freights  of  the  railroad 
company,  and  it  was  held,  that  the  proposed  track  was  not 
necessary  to  the  running  or  operation  of  the  main  road,  and 
that  there  was  no  authority,  under  the  railroad  charter,  to 
build  such  a  lateral  road  and  condemn  land  for  it,  even  though 
the  earnings  of  the  main  line  were  thereby  increased.  But  no 
such  state  of  facts  as  existed  in  the  Wiltse  case  is  shown  to 
exist  here. 

The  appellee's  charter  authorized  it  to  construct  its  road  to 
and  into  the  city  of  Chicago,  whose  southern  boundary  in  1874 
extended  only  to  39th  street.  In  that  year  appellee  constructed 
its  road  as  far  as  what  is  now  70th  Street,  and  there  formed 
a  junction  with  the  tracks  of  the  Illinois  Central  Railroad 
company,  over  which,  by  lease  or  some  other  arrangement,  it 
came  into  the  city  as  far  as  Monroe  Street,  In  1891  appellee's 
lease,  or  right  to  use  the  tracks  of  the  I.  C.  R.  R.  Co.,  ceased, 
(B,  d  O.dbC.  R.  R.  Co.  V.  I.  C.  R.  R.  Co.  137  111.  9),  and  it 
appears  that  it  has  secured  from  the  C,  R.  I.  &  P.  R.  R.  Co. 
the  right  to  enter  the  city  upon  the  tracks  of  the  latter  com- 
pany, and,  in  order  to  do  so,  seeks  to  make  the  connection, 
which  has  made  it  necessary  to  cross  appellant's  "Y"  track. 
Appellee's  main  line,  running  from  south  to  north,  crosses 
the  South  Chicago  Branch  of  the  C,  R.  I.  &  P.  R.  R.  Co., 
running  east  and  west,  at  such  a  sharp  angle,  that  cars  upon 
appellee's  main  line  cannot  be  transferred  therefrom  to  the 
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tracks  of  the  C,  R.  I.  &  P.  R.  R.  Co.  without  the  curved  side- 
track or  "Y"  track,  for  which  it  is  here  sought  to  condemn  a 
crossing  over  appellant's  "Y"  track.  This  curved  track  is  not 
over  800  feet  in  length,  and,  after  diverging  from  the  east 
side  of  appellee's  main  track  on  the  north,  returns  thereto  at 
or  near  the  place  where  said  main  track  crosses  said  South 
Chicago  branch lof  the  C,  R.  I.  &  P.  R.  R.  Co.,  and  there 
forms  a  junction  with  the  latter  company's  tracks. 

It  thus  appears,  that  this  curved  connection  of  appellee's 
road  with  the  road  of  the  C,  R.  I.  &  P.  R'y  Co.  is  in  no  sense 
a  branch  road,  as  already  defined  and  as  indicated  in  the 
Wdtse  case,  but  that  it  is  a  mere  side  track,  absolutely  neces- 
sary to  "the  convenient  operation  of  the  main  line  of"  ap- 
pellee's railroad.  {South  Chicago  R.  R,  Co,  V.  Dix,  supra). 
Clause  6  of  said  section  19  not  only  authorizes  the  connections 
therein  described,  but  also  the  necessary  turnouts,  sidings  and 
switches,  and  other  conveniences  in  furtherance  of  the  objects 
of  such  connections.  Upon  the  question  of  fact,  whether  the 
connection  is  a  branch  road  or  a  side  track,  the  evidence  shows 
that  it  is  the  latter,  and  that  it  is  not  for  a  use  foreign  to  the 
purposes  of  the  main  line  of  appellee,  but  needful  for  the  op- 
eration of  such  main  line.  {South  Chicago  R,  R,  Co,  v.  Dix, 
supra). 

In  the  light  of  the  views  here  expressed,  we  can  not  see  that 
the  building  of  this  side-track  is  a  relocation  of  appellee's 
road.  Its  charter  power  was  "to  construct,  own,  operate  and 
maintain  a  line  of  railroad  from  a  point  on  the  boundary  line 
between  Cook  County,  Illinois,  and  the  State  of  Indiana  to  and 
into  the  city  of  Chicago  in  said  Cook  County."  It  is  conceded 
that,  about  nineteen  years  ago,  it  constructed  its  main  line 
from  said  boundary  line  on  the  south  northward  across  what 
are  now  95th,  94th  and  93d  streets  as  far  as  what  is  now 
70th  street,  and,  without  further  extending  its  own  line  from 
the  latter  point  to  39th  street,  or  into  the  city  as  it  then  was, 
it  used  the  tracks  of  the  I.  C.  R.  R.  Co.  to  come  into  the  city. 
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It  is  well  settled,  that,  where  the  termini  and  general  route  of 
a  railroad  are  prescribed  by  the  charter  of  the  company  leav- 
ing the  determination  of  details  to  its  discretion,  the  power  of 
tlie  company  to  fix  the  location  of  4he  road  is  exhausted  after 
such  discretion  has  been  exercised,  and  thereafter  the  loca- 
tion cannot  be  clianged  without  specific  legislative  authority, 
which,  when  granted,  is  to  be  construed  strictly.  (People  v. 
L.  d:  N,  R.  R.  Co.  120  111.  65 ;  19  Am.  &  Eng.  Enc.  of  Law, 
pages  826,  827,  828).  But  the  question  is  not  before  us, 
whether  the  appellee  has  the  power  to  extend  its  main  line 
beyond  70th  street.  The  question  is,  whether  the  appellee 
has  the  power  to  build  a  side,  or  "Y"  track,  as  an  appendage 
to,  or  turn-out  from,  that  part  of  its  main  road  already  con- 
structed to  70th  street,  for  the  purpose  of  connecting  with  the 
C,  R.  I.  &,  P.  R.  R.  Co.  The  side  track  in  question  diverges 
from  and  returns  to  the  main  track  between  95th  and  93d 
streets,  which  part  pf  said  main  track  was  built  nineteen  years 
ago.  Appellee  had  the  power  to  acquire  by  lease  the  right 
of  passage  over  the  tracks  of  the  C,  R.  I.  &  P.  R.  R.  Co., 
under  section  1  of  the  Act  of  Feb.  12,  1855,  re-adopted  as 
section  34  of  chap.  114  of  the  Rev.  Stat,  of  1874.  (Rev.  Stat. 
of  1874,  page  807 ;  2  Stajr  &  Cur.  Ann.  Stat,  page  1921 ;  lU. 
Mid.  Ky  Co.  v.  The  People,  84  111.  426). 

The  grant  of  power  to  locate  and  construct  a  railway  carries 
with  it  the  right  to  construct  turn-outs,  sidings  and  such  con- 
veniences as  are  usual  in  the  necessary  operation  of  the  road. 
The  act  of  1872,  while  conferring  the  power  to  condemn  land 
for  the  purposes  of  such  switches,  turn-outs  or  sidetracks,  and 
while  requiring  the  persons  incorporating  the  company  to 
name  the  places  from  which  and  to  which  it  is  intended  to 
construct  the  proposed  railway,  lays  down  no  limitation  as 
to  the  places  where  such  switches,  sidetracks  or  turnouts  are 
to  be  constructed.  When  appellant  organized  as  a  corpora- 
tion and  built  its  road,  it  was  charged  with  the  knowledge  that 
other  companies  had  the  right  thereafter  to  organize  and  build 
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and  operate  their  roads.  The  grant  of  a  right  to  one  railway 
company  to  build  a  road  between  given  termini  does  not  imply 
an  obligation  on  the  part  of  the  State  that  other  railroad 
companies,  with  their  tracks  and  switches,  shall  not  thereafter 
be  granted  the  right  to  cross  the  State  in  a  different  direction, 
and  thus  pass  over  its  tracks  and  switches.  [Connect my  Ky 
Co,  Y,  Union  Ry  Co.  108  111.  2G5 ;  South  Chicafjo  li,  R,  Co.  v. 
Dix,  supra;  12  Am.  &  Eng.  Enc.  of  Law,  page  945).  The 
construction  of  a  side  track  by  one  railway  company,  in  order 
to  connect  with  the  road  of  another  company,  for  the  purpose 
of  exercising  a  right  of  passage  over  the  tracks  of  the  latter 
as  secured  by  a  lease,  cannot,  in  any  sense,  be  regarded  as  a 
re-location  of  the  main  road  of  the  company  constructing  such 
side-track. 

Third.  It  is  nrged  that  the  petition  should  be  dismissed, 
because  it  does  not  aver  that  the  board  of  directors  of  the 
petitioning  company  had  voted  for  and  direcfed  the  condem- 
nation prayed  for  in  this  case,  and  had  voted  for  and  directed 
the  location  of  the  side-track  connecting  appellee's  road  with 
the  C,  K.  I.  &  P.  IVy  Co.'sroad. 

Section  2  of  the  Eminent  Domain  Act  requires  the  petition 
for  condemnation  to  set  forth  "by  re/erence"  the  authorit}^  of 
the  petitioner  in  the  premises.  The  authority  here  referred 
to  is  not  the  corporate  resolution  of  the  board  of  directors 
directing  the  condemnation  proceeding  to  be  begun ;  but  the 
reference  is  to  the  authority  vested  by  law  in  the  corporation 
seeking  condemnation  to  exercise  the  power  of  eminent  do- 
main. The  petition  complies  with  the  direction  of  the  statute, 
it  it  refers  to  the  Act  of  the  Legislature  granting  the  special 
charter  when  petitioner  acts  under  such  a  charter,  or  to  the 
articles  of  incorporation  when  the  petitioning  corporation  is 
organized  under  a  general  law,  or  to  the  license,  or  other 
authority  to  construct  the  public  improvement,  for  which  it  is 
sought  to  condemn  property.  The  requirement  of  the  statute 
as  thus  construed  is  complied  with  by  the  petition  in  this  case. 
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Section  2  of  the  Eminent  Domain  Act  does  not  require  the 
petition  for  condemnation  to  contain  an  averment,  that  the 
Board  of  Directors  of  the  petitioner  bad  voted  for  and  directed 
the  location  of  the  road  or  track  connection,  for  which  con- 
demnation is  sought.  (1  Starr  &  Cur.  Ann.  Stat,  page  1042). 
The  statute  requires  the  petition  to  state  the- purpose  for  which 
the  property  to  be  condemned  is  sought  to  be  taken  or  dam- 
aged, and  to  set  forth  a  description  of  the  property.  The 
petition,  here,  contains  a  full  description  of  the  property  and 
a  statement  of  the  purpose  for  which  the  petitioner  seeks  to 
take  the  property,  and  thus  complies  with  the  requirements  of 
the  law. 

Cases  are  referred  to  by  counsel,  where,  under  statutes  im- 
posing the  duty  of  location  upon  the  president  and  directors 
of  a  railroad  company,  a  question  has  arisen  between  two 
railroad  companies  having  the  right  of  eminent  domain,  as 
to  which  of  them  is  entitled  to  a  prior  location  upon  the  same 
property.  In  such  cases,  it  must  be  determined  what  is  a  legal 
location  of  the  line  of  one  railroad  so  as  to  give  priority  over 
another;  and,  therefore,  the  question  is  raised,  whether  the 
board  of  directors  have  proceeded  with  the  location  of  the  line 
as  required  by  the  statute.  {Weidenfeld  v.  Sugar  Run  R,  Co. 
48  Fed.  Eep.  615 ;  W,  dt  N.  Branch  R\  Co.  v.  Phila.  dc  E.  R. 
Co.  141  Pa.  St.  407;  N.  B.  etc.  R.  R.  Co.  v.  The  Pitts,  etc. 
R.  R.  Co.  105  id.  13).  But  it  is  apprehended,  that  these 
cases  have  no  application  here  where  the  location  is  of  a  "Y*' 
or  switch  track. 

Upon  such  a  motion  as  this  to  dismiss,  the  petitioning  cor- 
poration must  produce  some  evidence  of  its  existence  as  a 
de  facto  or  de  jure  corporation,  but  not  necessarily  evidence  of 
corporate  action  in  making  the  location  in  question  as  em- 
bodied in  a  resolution  of  the  board  of  directors.  It  has  been 
held,  that  proof  of  corporate  acts  done  by  the  petitioner  tends 
to  show  that  petitioner  is  a  corporation  de  facto.     {Ward  v. 
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M.  d'  N.  W.  R\y  Co.  119  111.  287).     Such  corporate  acts  are 
shown  in  the  case  at  bar. 

The  petition  recites,  that  the  petitioner  has  located  and  con- 
structed its  line  of  railroad  in  accordance  with  its  articles  of 
incorporation,  and  that  it  desires  to  appropriate  certain  prop- 
erty, which  is  particularly  described,  for  a  joint  use,  for  the 
purpose  of  building  and  constructing  two  tracks,  so  as  to  join, 
unite  and  connect  its  main  tracks  with  the  tracks  of  the  South 
Chicago  branch  of  the  C,  E.  I.  &  P.  B*y  Co.  The  description 
designates  the  portion  of  appellant's  "Y"  track,  which  it  is 
sought  to  condemn  for  a  crossing,  and  refers  to  a  plat  thereto 
attached,  showing  the  location  of  the  main  tracks  of  appellant 
and  appellee  and  of  the  C,  B.  I.  &  P.  B*y  Co.,  and  also  the 
location  and  direction  of  appellant's  "Y"  track  and  of  the  pro- 
posed "Y"  track  of  appellee,  giving  distances,  and  the  names 
of  streets,  and  the  numbers  of  lots,  etc.  We  think  that  the 
petition  sufficiently  describes  the  location  of  the  proposed  con- 
nection, and,  by  proper  references  to  its  articles  of  incorpo- 
ration as  recorded  in  the  offices  of  the  Secretary  of  State  and 
of  the  Recorder  of  Deeds  of  Cook  County,  sufficiently  indicates 
the  source  of  its  authority  to  condemn.'  (C  d;  W.  I.  R,  R. 
Co.  V.  E.  C.  R.  Co.  115  111.  376 ;  Reed  v.  O.  d  M.  Ky  Co.  4S 
id.  Ill;   Ward  v.  M.  d  N.  W.  Ky  Co.  119  id.  287.) 

Fourth — It  is  said  that  the  court  should  have  dismissed  the 
petition  at  the  close  of  the  evidence,  because  it  was  not  proven 
-that  petitioner  and  respondent  could  not  agree  on  the  question 
of  damages  for  the  proposed  crossing. 

The  petition  contains  an  allegation,  that  the  petitioner  "is 
unable  to  agree  with  the  L.  S.  &  M.  S.  B'y  Co.  as  to  the  proper 
or  just  compensation  to  be  paid  to  it  for  the  joint  use  of  said 
property."  .This  allegation  is  a  sufficient  compliance  with 
the  statute.  (Reed  v.  O.  d  M.  R'y  Co.  126  111.  48).  Even 
where  there  is  no  direct  testimony  as  to  the  truth  of  this  alle- 
gation, yet  the  fact  that  there  is  a  vigorous  contest,  as  there 
18  here,  between  the  petitioning  corporation  and  the  owner  of 
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the  property  sought  to  be  condemned,  both  on  the  original 
and  on  the  cross  petition,  is  evidence  of  an  inability  to  agree. 
[Ward  V.  M,  d:  N,  W.  Ky  Co.  supra).'  In  the  present  case, 
however,  the  record  shows  that  negotiations  were  carried  on 
from  time  to  time  for  about  a  year  between  appellant's  presi- 
dent on  the  one  side,  and  the  engineer,  superintendent  and 
vice-president  of  appellee  on  the  other,  with  a  view  of  arriving 
at  an  agreement  for  a  crossing,  but  that  such  negotiations  all 
failed.  We  do  not  think,  that  it  was  necessary  for  appellee's 
vice-president  to  produce  a  resolution  of  appellee's  board  of 
directors  authorizing  him  to  conduct  such  negotiations,  when 
his  authority  to  act  was  recognized  and  not  in  any  way  dis- 
puted by  the  president  of  appellant.  It  appellant  had  ques- 
tioned his  authority  to  act,  proof  of  it  would  undoubtedly  have 
been  furnished. 

Fifth — It  is  claimed  that  the  court  erred  in  permitting  two 
witnesses  of  the  petitioner  to  state,  in  answer  to  questions 
put  to  tbem  upon  the  subject,  that  the  business  of  appellant's 
road  would  be  benefited  by  the  proposed  plan  of  operating 
trains  over  the  crossing  in  question.  Petitioner  proved  the 
value  of  the  strip  to  be  taken,  and  rested.  Eespondent  then 
introduced  expert  witnesses,  who  stated  that  damage  would 
be  done  to  its  business  by  reason  of  the  delay  occasioned  by 
the  new  crossing  over  the  "Y"  track.  The  petitioner,  upon 
the  rebuttal,  put  upon  the  stand  the  two  witnesses,  whose 
statements  are  objected  to,  for  the  purpose  of  counteracting 
and  disproving  the  testimony  as  to  damage.  These  tw^o  wit- 
nesses were  experienced  railroad  men,  one  being  the  engineer 
and  the  other  the  assistant  general  manager  of  the  appellee 
company.  They  explained  fully  how  the  proposed  plan  of 
operating  the  trains  would  occasion  less  delay  than  had  pre- 
viously existed,  and  their  explanation  required  knowledge  of 
a  special  character.  Their  evidence  shows,  that  the  benefit 
ascribed  to  the  proposed  plan  would  arise  from  the  diminu- 
tion of  the  causes  of  delay  and  accident,  as  explained  by  them. 
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Where  the  subject  is  one,  upon  wBich  the  jury  is  not  as  well 
Able  to  judge  for  themselves  as  is  the  witness,  an  expert  may 
be  allowed  to  testify.  (Transportation  Line  v.  Hope,  95  U.  S. 
Eep.  297).  If  the  defendant  is  permitted  to  introduce  expert 
testimony  as  to  damage,  testimony  of  a  similar  kind  is  allow- 
■able  upon  the  rebuttal. 

Proof  of  some  of  the  statements,  made  by  appellant's  pres- 
ident during  the  negotiations  for  an  agreement  upon  a  plan 
for  crossing  appellant*s  "Y"  track,  is  alleged  to  have  been 
erroneously  admitted,  but  we  do  not  think  that  there  was  any 
•error  in  this  regard.  The  business  of  corporations  can  only 
be  carried  on  through  their  officers,  agents  and  servants. 
They  are  bound,  in  their  ordinary  affairs,  by  the  acts  and 
admissions  of  their  officers  relating  to  the  business  usually 
transacted  through  such  officers.  The  president  of  a  railroad 
•corporation  is  regarded  as  its  head  ;  and  his  admissions,  made 
in  the  execution  of  the  duties  imposed  upon  him  concerning  a 
matter,  upon  which  he  is  required  to  act  and  which  is  within 
the  scope  of  the  authority  usually  exercised  by  him,  is  evi- 
dence against  the  corporation.  (C,  B,  <t  Q,  R.  R.  Co.  v.  Cole- 
man, 18  111.  297 ;  Wilson  Sewing  Machine  Co.  v.  Boyington, 
73  id.  534;   U.  M.  Life  Ins.  Co.  v.  White,  106  id.  67). 

Sixth — Complaint  is  made  that  the  court  refused  to  give 
•certain  instructions  asked  by  the  respondent.  One  of  these 
instructions  contains  the  proposition,  that,  if  damage  to  ap- 
pellant's business  or  property  was  caused  by  reason  of  the 
proposed  crossing  over  appellant's  "Y"  track,  such  damage 
<30uld  not  be  diminished  by  any  benefit,  which  might  be  shown 
to  arise  at  the  eastern  end  of  the  "Y"  track  by  reason  of  the 
fact  that,  at  such  eastern  end,  a  blockade,  or  "fouling,"  of 
appellant's  business  might  be  relieved.  The  owner  of  land 
condemned  for  the  use  of  the  public  must  be  paid  in  money 
the  full  value  of  the  land  taken  without  deduction  therefrom 
of  any  benefits,  which  may  accrue  to  the  remaining  land  from 
the  construction  of  the  improvement.     (Hayes  v.  0.  0.  dt  F. 

19—149  iLli. 
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R.  V.  R.  R.  Co.  54  111.  373  f  Carpenter  v.  Jennings,  77  id.  250.) 
But  it  has  been  held  by  this  court  in  a  number  of  cases,  that 
special  benefits  to  property  not  taken  but  claimed  to  be  dam- 
aged, may  be  considered  for  the  purpose  of  reducing  such 
damages,  or  of  showing  that,  to  the  extent  of  such  special 
benefits,  there  are  no  damages.  (Cemetery  Association  v.  Rail- 
road Co.  121  111.  199,  and  cases  cited.) 

In  the  present  case,  the  respondent  filed  a  cross-petition 
seeking  to  recover  damages  to  those  portions  of  its  "Y"  track 
not  taken  by  the  crossing,  alleging  that,  by  the  building  of  the 
crossing  and  the  use  thereof,  the  continuity  of  its  said  "Y" 
track  would  be  broken,  and  its  use  for  railroad  purposes  hin- 
dered and  prevented,  and  its  value  greatly  depreciated.  It 
was  proper  to  consider  special  benefits  to  a  part  of  said  "Y" 
track  not  taken  in  reduction  of  such  damages.  We  cannot 
conceive  how  it  can  make  any  difference  in  the  application  of 
this  rule,  that  the  point  where  the  benefit  is  alleged  to  have 
been  received  was  at  the  eastern  end  of  the  "Y"  track,  distant 
not  more  than  five  hundred  feet  from  the  proposed  crossing. 
The  point  of  benefit  was  within  those  portions  of  said  "Y" 
track  not  taken  which  were  alleged  to  be  damaged  by  the 
crossing,  and,  therefore,  was  not  too  remote  to  be  taken  into 
consideration,  as  counsel  for  appellant  contend. 

In  support  of  their  contention  upon  this  subject,  counsel 
refer  us  to  a  number  of  cases,  holding  that,  where  a  railroad 
is  run  through  a  piece  of  land,  the  damages  to  the  portion 
thereof  not  taken  cannot  be  reduced  by  benefits  to  another 
and  separate  piece  of  land  through  which  the  road  does  not 
run.  (St.  L.,  V.  dt  T.  H,  R.  R.  Co.  v.  Brown,  58  111.  61  ; 
Todd  V.  Kankakee  dt  III.  Riv.  R.  R.  Co.  78  id.  630 ;  P.,  Ft.  W. 
d  C.  R.  R.  Co.  V.  Reich,  101  id.  157).  The  doctrine  of  these 
cases  is  not  applicable  here,  because  the  "Y"  track  in  question 
is  one  continuous  line,  and  the  part  thereof,  where  the  benefit 
is  alleged  to  occur,  is  not  separate  from  the  part  where  the 
crossing  is  made,  but,  on  the  contrary,  is  one  with  it. 
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!  As  to  the  other  refused  instructions  of  which  complaint  is 

i  made,  we  find,  upon  examination,  that  the  identical  matters 

j  therein  embodied  were  fully  expressed  in  instructions  given 

I  for  the  appellant;  and,  therefore,  appellant  was  not  injured 

by  the  refusal. 
The  judgment  of  the  County  Court  is  afl&rmed. 
I  Judgment  affirmed. 


John  J.  Corcoran 
r. 
The  Chicago,  Madison  and  Northern  Railroad  Company  et  al. 

Filed  at  Ottawa  March  31, 1694, 

1.  Streets — widening  street  for  %ute  of  railroad  company.  A.  city 
passed  two  ordinances  at  the  same  time,  one  purporting  to  provide  for 
the  widening  of  a  portion  of  a  street  by  condemning  land  one  hundred 
feet  in  width  south  of  the  south  line  of  sucl^  street,  and  the  other  for 
permitting  railroad  companies,  under  certain  conditions  therein  pre* 
scribed,  to  occupy  the  old  portion  of  the  street,  and  thirty  feet  in  width 
of  such  one  hundred  feet,  for  their  tracks,  etc.:  Held,  that  the  ordi- 
nances were  void,  for  the  reason  that  their  purpose  and  effect  were 
to  give  a  portion  of  the  public  highway,  dedicated  to  the  public  use, 
to  railroad  companies,  to  be  occupied  to  the  exclusion  of  the  general 
public, 

2.  Same — vacating  street  for  private  use.  The  municipal  authorities 
of  cities  and  villages  have  no  power  to  vacate  a  public  street,  or  any 
portion  thereof,  for  the  sole  benefit  and  use  of  a  private  individual  or 
corporation.  The  streets  of  a  city,  by  the  platting  and  dedication 
thereof,  become  public  highways  for  the  use  of  the  public  at  large,  in 
their  entire  width  and  length,  as  streets,  and  the  jcity,  though  invested 
with  the  fee  thereto,  has  not  the  unqualified  control  and  disposition 
of  them.  At  most,  the  city  but  holds  them  in  trust  for  the  benefit  of 
the  general  public. 

3.  Injunction — enjoining  the  use  of  a  street.  Injunction  will  not  be 
granted,  at  the  suit  of  an  abutting  lot  owner,  to  restrain  a  railway  com- 
pany from  the  joint  use  of  a  public  street  with  the  general  public.  The 
abutting  land  owner  is  remitted  to  his  action  at  law  to  recover  com* 
penjyition  for  the  consequential  damages  resulting  to  his  property  from 
the  additional  burden  imposed  upon  the  street. 
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Appeal  from  the  Appellate  Court  for  the  First  District;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  P.  Tuley,  Judge,  presiding. 

On  August  1,  1889,*  the  city  of  Chicago  adopted  two  ordi- 
nances, one  purporting  to  provide  for  the  widening  of  a  por- 
tion of  Archer  avenue,  in  said  city,  by  condemning  land  one 
hundred  feet  in  width,  south  of  the  south  line  of  said  avenue, 
and  the  other  for  permitting  railroad  companies,  under  certain 
conditions  and  regulations  therein  prescribed,  to  occupy  the 
old  portion  of  the  avenue,  and  thirty  feet  in  width  of  the  said 
one  hundred  feet,  for  their  tracks,  etc.  These  ordinances,  or 
so  much  of  them  as  becomes  material  here,  are  set  out  in 
Ligare  v.  Chicago,  139  111.  46,  together  with  a  plat  of  the  hcui 
in  quo,  to  which  reference  is  made. 

Appellant  occupied,  under  a  lease  from  the  estate  of  Wil- 
liam B.  Ogden,  deceased,  for  a  term  of  years,  lots  16, 17  and 
18,  block  3,  in  South  Branch  addition  to  Chicago,  said  prem- 
ises lying  on  the  north  side  of  said  avenue  and  immediately 
east  of  and  adjacent  to  Ogden  slip.  On  July  12,  1890,  appel- 
lant filed  his  bill  in  the  circuit  court  of  Cook  county,  alleging 
his  leasehold  interest ;  the  dedication  of  said  avenue,  etc.,  as 
a  highway,  by  the  original  proprietor,  William  B.  Ogden ;  the 
great  amount  expended  and  incurred  by  complainant  in  fitting 
the  premises  for  coal  and  fuel  yards,  and  in  and  about  bis 
business  thereon  of  wholesale  and  retail  dealer  in  fuels,  etc., 
and  the  irreparable  injury  he  will  sustain  if  said  ordinances 
are  carried  into  effect;  alleges  that  said  ordinances  are,  in 
eflfQct,  a  vacation  of  Archer  avenue  between  the  points  therein 
named  and  in  front  of  said  lots,  and  that  by  reason  of  such 
vacation  the  public  easement  is  destroyed,  and  that  the  portion 
of  the  avenue  so  alleged  to  be  vacated,  reverted  to  complain- 
ant's lessor,  and  that  the  north  half  thereof,  during  the  re- 
mainder of  his  term,  became  the  property  of  the  complainant, 
and  which  the  railroad  companies,  under  said  ordinances,  can 
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not  deprive  him  of  and  lay  tracks  thereon  without  first  con- 
demning said  land  and  making  compensation  therefor ;  prays 
injunction  restraining  the  railroad  companies  from  entering 
upon  said  land  and  laying  tracks  thereon,  and  the  city  from 
licensing  or  permitting  the  same  to  be  done,  unless  complain- 
ant is  first  compensated,  etc. 

Answer  to  the  bill  was  filed,  the  particular  averments  of 
which  need  not  be  set  out,  and  the  cause  was  set  down  for 
hearing,  and  heard  on  bill  and  answer,  affidavits  filed,  and 
documentary  proofs,  and  a  decree  entered  dismissing  the  bill 
for  want  of  equity,  without  prejudice  to  an  action  at  law.  On 
appeal  to  the  Appellate  Court  this  decree  was  affirmed,  and 
appellant  prosecutes  this  further  appeal. 

Mr.  Robert  Rae,  and  Mr.  George  W.  Baker,  for  the  ap- 
pellant : 

A  power  to  vacate  streets  does  not  authorize  the  relinquish- 
ment of  the  street  to  a  railroad  company,  as  against  the  abut- 
ting lot  owners.  Glasgow  v.  St,  Louis,  87  Mo.  678 ;  John  v. 
Cheny  Street,  19  Wend.  659 ;  2  Dillon  on  Mun.  Corp.  sec.  653. 
When  the  powers,  given  to  a  railroad  company  are  incon- 
sistent with  the  use  by  the  public,  the  courts  will  enjoin  the 
diversion  of  the  riglit  to  the  use  of  the  streets  by  an  abutting 
property  holder.  Zinc  Co,  v.  LaSalle,  117  111.  418;  Chicago 
V.  Building  Ass.  10i>  id.  379;  Carter  v.  Chicago,  57  id.  283; 
Railroad  Co.  v.  Combs,  10  Bush,  382;  Backus  v.  Detroit,  49 
Mich.  110. 

Where  the  power  of  eminent  domain  has  been  delegated  to 
pnblic  officers  or  others,  who  are  threatening  to  make  a  per- 
manent appropriation  of  private  property  to  public  uses,  in 
excess  of  the  power  granted,  or  without  complying  with  the 
conditions  upon  which  the  right  to  make  appropriations  is 
given,  a  court  of  equity  will  prevent  the  threatened  wrong, 
without  regard  to  the  question  of  irreparable  damages,  or  the 
existence  of  legal  remedies  Ivhich  may  aflford  money  compen- 
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sation.  Cobb  v.  Coal  Co.  68  111.  233 ;  Bolton  v.  McShaney  67 
Iowa,  207;  Railroad  Co.  v.  Owengs,  16  Md.  199;  Frederick  \, 
Groshen,  30  id.  43C ;  Railroad  Co.' 8  Appeal,  115  Pa.  St.  6U; 
Hroxvning  v.  Railroad  Co.  4  N.  J.  Eq.  47. 

Where  property  is  damaged  by  the  vacation  of  a  street, 
alley  or  highway,  the  damages  must  be  ascertained,  and  paid 
to  the  abutting  lot  owners.  Meyer  v.  Teutopolis,  131  111.  556; 
East  St.  Louis  v.  O'Flynn,  119  id.  200;  Railway  Co.  v.  Brad, 
L.  R.  4  Eng.  and  I.  App.  178 ;  Penny  v.  Railway  Co.  7  E.  & 
B.  660;  Railway  Co.  v.  Hunter,  2  Sch.  Ch.  Div.  App.  78; 
Gebhardt  v.  Reeves,  75  111.  30'7 ;  Alden  v.  Penny,  12  Iowa,  348. 

By  the  vacation  of  the  street  the  fee  reverts  to  the  dedicator. 
Zinc  Co.  v.  LaSalle,  117  111.  418;  Hamilton  v.  Railroad  Co. 
124  id.  248 ;  Gebhardt  v.  Reeves,  75  id.  307, 

Mr.  Elbert  H.  Gary,  for  the  appellees : 

As  to  the  power  of  cities,  etc.,  to  convey  to  a  railway  com- 
pany a  right  to  the  use  of  a  street,  see  Quincy  v.  Railroad  Co. 
92  111.  21;  Railroad  Co.  v.  Belleville,  122  id.  376;  Olnep  v. 
IVharf,  115  id.  525. 

Appellant's  remedy,  if  any,  is  an  action  at  law.  Stetson 
V.  Railroad  Co.  75  111.  74;  Patterson  v.  Railroad  Co.  id.  58S  ; 
Railroad  Co.  v.  McGinnis,  79  id.  269 ;  Railroad  Co.  v.  People, 
92  id.  170  ;  Truesdale  v.  Grape  Sugar  Co.  101  id.  501 ;  Rigney 
V.  Chicago,  102  id.  64;  Mills  v.  Parlin,  106  id.  60. 

The  city  council  is  the  exclusive  judge  of  the  necessity  and 
utility  of  a  public  improvement,  and  the  private  individual 
has  no  voice  in  the  matter,  the  only  condition  being  that  he 
shall  be  compensated  if  damaged.  Pierce  on  Railroads,  746  ; 
Mills  on  Eminent  Domain,  sec.  11 ;  Lewis  on  Eminent  Do- 
main, sec.  162;  Railroad  Co.  v.  Smith,  62  111.  275. 

The  city  council  has  the  absolute  and  exclusive  control  of 
the  street,  and  the  courts  have  no  right  to  interfere  with  the 
exercise  of  any  legal  act  on  the  part  of  the  legislative  body. 
Mills  on  Eminent  Domain,  sec.  61;   Railroad  Co.  v.  Wilfse, 
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116  111.  464;  Hyde  Park  v.  Cemetery  Ass.  119  id.  149;  Dun- 
Jtam  V.  Hyde  Parky  75  id.  371. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

It  is  contended  by  appellant  that  the  action  of  the  city  in 
adopting  the  ordinances  before  us  amounted  to  a  vacation  of 
the  portion  of  the  street  in  question,  and  that  thereupon  the 
part  thus  vacated  reverted  to  the  original  proprietor  and  be- 
came a  part  of  the  abutting  lots,  and  that  appellant,  by  virtue 
of  his  lease  and  possession,  has  a  vested  interest  therein,  of 
which  he  could  not  be  deprived  without  compensation  first 
having  been  made.  Conceding  the  purpose  and  object  of  the 
ordinances  to  be  the  vacation  of  that  portion  of  Archer  ave- 
nue lying  north  of  the  one  hundred  feet  to  be  coildemned,  as 
therein  provided,  they  were  illegal  and  invalid,  and  therefore 
ineflFectual  to  vacate  such  portion  of  the  street.  The  two  or- 
dinances were  passed  at  the  same  time,  and,  within  the  con- 
struction placed  upon  them  in  Ligare  v.  Chicago,  139  111.  46, 
must  be  regarded  as  one  ordinance.  Whether,  if  said  ordi- 
nances were  effectual  as  vacating  a  part  of  the  street,  the  land 
would  revert  to  the  original  proprietor,  and  appellant  have 
such  an  interest  therein,  under  his  lease,  as  should  be  first 
compensated  for  under  the  law  of  eminent  domain,  it  is  not 
necessary  here  to  be  determined.  If  such  was  the  case,  it 
might  well  be  that  a  court  of  equity  would  entertain  jurisdic- 
tion to  prevent  the  threatened  invasion  of  his  rights. 

The  ordinance  in  question  was  illegal  and  void,  for  the 
reason  that  its  purpose  and  effect  were  to  give  a  portion  of 
the  public  highway,  dedicated  to  the  public  use,  to  railroad 
companies,  to  be  by  them  occupied  by  railroad  tracks,  to  the 
exclusion  of  the  general  public.  The  municipal  authorities 
have  no  power  to  vacate  a  public  street,  or  any  portion  thereof, 
for  the  sole  benefit  and  use  of  a  private  individual  or  corpora- 
tion.   The  streets  of  the  city,  by  the  platting  and  dedication 
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thereof,  became  public  highways  for  the  use  of  the  public  at 
large,  in  their  entire  width  and  length,  as  streets,  and  the  city, 
though  invested  with  the  fee  thereto,  "has  not  the  unqualified 
control  and  disposition  of  them.  *  *  ♦  At  most  it  but 
holds  them  in  trust  for  the  benefit  of  the  general  public." 
(Alton  V.  Transportation  Co,  12  111.  38.)  In  Chicago  Dock  Co. 
V.  Garrity,  115  111.  155,  it  was  said,  that  "we  recognize  as  un- 
questionable law  that  the  use  of  the  streets  ♦  ♦  ♦  must 
be  for  the  public,  and  that  no  corporation  or  individual  can 
acquire  an  exclusive  right  to  their  use,  or  to  the  use  of  any 
part  of  them  for  private  purposes."  In  the  late  case  of  SmUh 
et  al.  V.  McDowell,  148  111.  51,  the  village  board  passed  an 
ordinance  vacating  five  by  eighty-five  feet  of  the  public  street, 
to  afford  an  area-way  for  ingress  and  egress  to  and  from  the 
basement  of  a  building  being  erected  on  the  abutting  lot,  and 
it  was  held  that  this  action  of  the  board  was  a  perversion  of 
their  power  to  promote  private  interests,  in  violation  of  the 
trust  upon  which  the  streets  were  held,  and  that  the  ordinance, 
therefore,  was  void.     (See  cases  there  cited.) 

In  Ligare  v.  Chicago^  supra,  in  construing  this  ordinance,, 
the  purpose  and  efiFect  of  it  were  held  to  be,  the  exclusion  of 
all  save  the  railroad  companies  from  the  portion  of  the  street 
in  question,  and  to  give  to  the  railroad  companies  the  exclu- 
sive use  and  occupation  thereof.  This,  under  the  authorities 
before  cited,  the  city  had  no  authority  to  do,  and  the  ordi- 
nances, whether  they  be  regarded  as  intended  to  effect  a 
perversion  of  a  part  of  the  street  to  the  use  of  the  railway 
corporations,  or  as  one  providing  for  the  institution  of  con- 
demnation proceedings,  as  in  the  Ligare  case,  was  vUra  vires 
iand  void.  The  validity  of  these  ordinances  was  passed  upon 
in  Ligare  v.  Chicago,  supra,  and  the  reasoning  of  that  case 
need  not  be  here  repeated. 

The  bill  in  this  case  is  predicated  upon  the  assumption  that 
the  ordinance  was,  in  effect,  a  vacation  of  the  street ;  that  the- 
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part  vacated  reverted  to  the  original  proprietor,  and  that  ap- 
pellant, under  his  lease,  had  an  interest  in  tbe  north  half  of 
the  street  supposed  to  be  vacated,  upon  which  said  lots  abut- 
ted. The  frame  of  the  bill  and  the  relief  sought  would  seem 
to  indicate  a  misconception,  on  the  part  of  the  pleader,  as  to 
the  power  of  the  municipality  to  adopt  the  ordinances  in  ques- 
tion. The  ordinance,  being  void,  was  ineffectual  to  vacate 
the  part  of  the  street  in  question,  and  there  could  therefore  be 
no  reversion,  and  the  right  of  appellant  to  maintain  the  bill 
upon,  the  theory  upon  which  it  is  framed  necessarily  fails. 

If  the  ordinance  permitting  the  laying  of  railroad  tracks  in 
Archer  avenue  could  be  regarded  as  not  attempting  to  exclude 
the  general  public  from  the  use  thereof  as  one  of  the  public 
streets  of  the  city,  but  as  subjecting  it  simply  to  an  additional 
public  use,  it  is  well  settled  in  this  State  that  injunction  will 
Aot  be  granted,  at  the  suit  of  an  abutting  lot  owner,  to  re- 
strain such  additional  use.  Stetsoii  v.  Chicago  and  Evanston 
Railroad  Co,  75  111.  74  ;  Patterson  v.  Chicago,  Danville  and  Vin- 
cennes  Railroad  Co.  id.  588 ;  Chicago,  Burlington  and  Qidncy 
Railroad  Co,  v.  McGinnis,  79  id.  269 ;  Truesdale  v.  Peoria 
Grape  Sugar  Co,  101  id.  564;  Penn  Mutual  Life  Ins,  Co,  v. 
Heissy  141  id.  35.  The  abutting  lot  owner  is  remitted  to  his 
action  at  law  to  recover  compensation  for  the  consequential 
damages  resulting  to  his  property  from  the  additional  burthen 
imposed  upon  the  street. 

We  have  carefully  examined  the  bill,  and*  it  discloses  no 
wrong  or  damage,  suflfered  or  threatened,  for  which  appellant 
has  not  an  adequate  remedy  at  law. 

The  judgment  of  the  Appellate  Court  will  be  aflBrmed. 

Judgment  affirmed. 
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Thb  Mechanics'  Insurance  Company  of  Philadelphu 
Chester  A.  Hodoe. 

Filed  at  Ottawa  March  31,  2894. 

1.  Iksubance  —  auecesaive  Jlres^liahility  for  losses.  Where  a  loss 
occurs  within  the  terms  of  a  policy  against  fire,  which  loss  does  not 
amount  to  the  sum  Insured,  the  policy  will  still  continue  in  force,  and 
for  a  subsequent  loss  within  its  terms  a  recovery  may  be  had  not 
exceeding  the  full  amount  of  the  policy.  And  when  loss  results  by 
reason  of  successive  fires,  and  no  part  is  paid,  the  recovery  to  be  had 
on  the  policy  by  reason  thereof  is  a  single  sum,  constituting  one  loss. 

2.  Same— ajrefitnenf  to  arbitrate— severing  claim^.  Where  such  suc- 
cessive fires  have  occurred  and  the  loss  has  not  been  in  any  manner 
paid,  a  provision  in  the  policy  that  the  loss  shall  be  determined  by 
the  parties,  and  that  in  case  of  differences  arising,  then,  at  the  written 
request  of  either  party,  the  matter  shall  be  submitted  to  arbitration, 
does  not  contemplate  a  submission  of  different  items  of  loss  to  different 
arbitrators,  or  a  settlement  of  a  part  of  the  loss  by  arbitration  and  a 
part  by  the  courts. 

3.  In  such  case,  a  request  by  the  company's  agent  for  an  arbitration, 
to  determine  the  loss  and  damage  under  the  first  fire,  made  twenty 
days  after  the  loss  by  the  second  fire,  is  not  such  as  is  contemplated 
by  the  policy,  and  is  one  to  which  the  assured  need  not  accede.  He  is 
not  bound  to  split  up  his  cause  of  action.  The  insurer  has  no  right  to 
demand  an  arbitration  except  as  to  both  losses. 

4.  Same— waiver  of  right  to  arbitration,  A  clause  in  a  policy  of  in- 
surance that  no  suit  for  the  recovery  of  any  claims  should  be  sustained 
imtil  after  an  award  shall  be  obtained  by  arbitration,  is  one  that  the 
2)arties  may  waive.  The  failure  of  the  parties  to  demand  such  arbitra- 
tion, and  the  denial  of  liability  by  the  defendant,  will  amount  to  a 
^vaiver. 

5.  Same — increased  hazard — notice  to  agent.  The  object  of  an  insur- 
nnce  company  requiring  the  insured  to  give  notice  of  any  increased, 
hazard  within  his  control  is  to  enable  the  company  to  take  steps  to 
protect  its  interests ;  and  notice  of  the  facts  constituting  the  increased 
liazard,  to  the  agent  of  the  company,  is  the  same  as  notice  to  such  com- 
pany. When  the  agent  has  al  i  the  knowledge  of  increased  danger  that 
the  assured  has,  notice  to  such  agent  is  not  required. 

6.  Same — on  personal  property — policy  construed  to  apply  to  builds 
ings.    A  clause  in  a  policy  of  insurance  of  personal  property  kept  in  a 
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leased  room  contained  a  clanse  :  "Mechanics  will  be  allowed  to  make 
ordinary  alterations  and  repairs  to  buildings,  not  exceeding  fifteen 
days.  Any  extension  of  this  privilege  must  previously  be  consented 
to  by  this  company,  in  writing/'  etc.:  Held,  that  such  clause,  by  its 
terms,  does  not  apply  to  personal  property,  but  to  buildings. 

7.  It  may  well  be  held,  the  object,  plirpose  and  intent  of  that  clatise 
were  to  only  apply  to  the  repair  or  alteration  of  a  building  under  the 
control  of  the  assured.  Any  other  construction  would  be  to  practically 
render  invalid  insurance  of  personal  property  under  a  policy  with  such 
a  clause. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Frank  Baker,  Judge,  presiding. 

Appellee  brought  suit  on  a  policy  of  insurance  issued  by 

appellant,  and  recovered  a  judgment  in  the  circuit  court  of 

Qook  county  for  $1135,  which  was  affirmed  on  appeal  to  the 

Appellate  Court  for  the  First  District.     An  appeal  is  now 

.  prosecuted  to  this  court. 

The  evidence  shows  that  at  the  time  of  issuing  this  policy 
the  appellee  was  a  manufacturer  of  spur  wire  machines  for 
making  fence  wire,  and  his  place  of  business  was  on  the  second 
floor  of  Burton's  Block,  which  was  on  the  corner  of  Clinton 
and  Van  Biireii  streets,  in  the  city  of  Chicago,  appellee  being 
a  tenant.  Burton's  Block  was  a  brick  building  six  stories 
high,  built  for  manufacturing.  The  different  parts  of  this 
building  were  let  to  diflferent  persons,  each  independent  and 
separate  manufacturers  or  in  separate  business  enterprises. 
On  the  same  floor  with  appellee  we^e  two  other  tenants,  one, 
Roberts  of  the  spur  wire  fence  company.  Other  enterprises 
were  conducted  on  the  other  floors.  This  policy  was  issued 
on  the  stock  and  machinery  of  appellee  situated  in  that  part 
of  the  building  occupied  by  him.  A  fire  occurred  in  that 
building,  greatly  damaging  it,  on  June  28,  1889,  and  appellee 
dustained  damage  on  his  insured  property.  In  July  the  com- 
pany was  furnished  with  an  invoice  of  the  property  of  appel- 
lee damaged,  and  on  September  7,  1889,  proofs  of  loss  were 
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furnished  the  company.  Whilst  negotiations  for  settlement 
were  proceeding,  appellee  removed  certain  small  articles  to 
798  Warren  street,  and  took  from  Burton's  Block,  and  sold, 
two  spur  wire  machines  for  $1600.  One  Marshall,  an  ad- 
juster for  the  company,  then  said  to  appellee  he  must  not  take 
anything  from  the  building  until  the  loss  was  settled.  During 
the  pendency  of  negotiations  for  the  settlement  of  this  loss  a 
second  fire  occurred,  on  September  11,  1889,  by  which  all  of 
appellee's  property  remaining  in  the  building  was  destroyed, 
except  as  might  be  its  value  as  old  iron.  A  short  time  after 
the  fire  of  June  28,  the  owner  of  the  building  commenced  to 
repair  the  same,  and  work  in  repairing  continued  until  the 
time  of  the  second  fire. 

October  2  and  October  31,  Marshall,  the  adjuster,  in  the 
name  of  the  two  companies  that  had  issued  the  policies,  wrote 
to  Hodge,  asking  for  an  arbitration  to  determine  the  loss  and 
damage  under  the  fire  of  June  28,  and  named  one  McDonald 
as  their  arbitrator,  asking  the  assured  also  to  name  one.  To 
these  letters  Hodge  made  no  reply.  On  September  18  the 
company  wrote  to  Hodge,  saying  that  they  had  learned  of 
the  second  fire,  and  that  he  had  machinery  in  the  ruins  upon 
which  he  claimed  a  loss,  and  requesting  him  to  get  the  prop- 
erty out  from  the  ruins  and  in  shape  so  that  his  claim  might 
be  definitely  arrived  at  and  determined.  September  28  the 
companies  wrote  to  him,  that  "by  reason  of  the  extraordinary 
work  being  done  on  the  building  lately  known  as  the  Burton 
Block,  they  denied  any  liability  for  loss  by  reason  of  the  sec- 
ond fire." 

There  was  evidence  tending  to  show  that  all  the  property 
before  there  was  any  fire,  was  worth  $5200.  That  the  three 
spur  machines  were  then  worth  $2400,  the  patterns  $250,  and 
the  remainder  of  the  property  $2550,  making  $5200.  The 
total  salvage  was,  on  spur  machines  $1600,  and  on  machinery 
$225,  or  $1825  in  all. 
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Appellant  excepts  to  the  giving,  refusing  and  modification 
of  instructions. 

The  policy  contains,  among  others,  these  clauses : 

"This  policy  is  subject  to  the  following  terms  and  condi- 
tions, and  the  assured  by  acceptance  of  this  policy  agrees  to 
be  bound  thereby : 

"A.  The  assured  hereby  covenants  and  agrees:  2d,  to 
notify  the  company  if  the  above  mentioned  premises  shall 
become  vacant  Or  unoccupied,  and  so  remain  more  than  thirty 
days,  or  of  any  change  in  the  nature  or  character  of  occupa- 
tion, or  of  any  increase  of  hazard  within  the  control  or  knowl- 
edge of  the  assured. 

"B.  This  policy  shall  become  void  and  of  no  effect:  Ist, 
by  the  failure  or  neglect  of  the  assured  to  comply  with  its 
terms,  conditions  and  covenants. 

"E.  Mechanics'  risk:  *  *  ♦  igt,  mechanics  will  be 
allowed  to  make  ordinary  alterations  and  repairs  to  buildings, 
not  exceeding  fifteen  days,  during  the  term  of  this  insurance. 
Any  extension  of  this  privilege  must  previously  be  consented 
to  by  this  company  in  writing  on  this  policy." 

Other  clauses  are  referred  to  in  the  opinion  which  it  is  not 
necessary  to  here  state. 

Messrs.  Barnum,  Humphrey  &  Barnum,  for  the  appellant : 

A  local  agent  of  an  insurance  company  has  no  power  to 
waive  a  condition  of  a  policy  requiring  written  assent  to  any 
change  increasing  the  risk.  May  on  Insurance,  (3d  ed.)  sec. 
137  a;  Insurance  Co.  v.  Garland,  108  111.  220. 

The  first  and  fifth  instructions,  under  the  covenants  and 
conditions  in  this  policy,  and  the  testimony,  were  proper,  and 
should  have  been  given  without  modification.  May  on  Insur- 
ance, sec.  221 ;  Insurance  Co.  v.  Graves,  100  Pa.  St.  266. 

Any  change  or  alteration  which  materially  increases  the 
risk  or  hazard,  without  the  consent  of  the  company  procured 
and  endorsed  in  the  manner  provided  by  the  policy,  renders  it 
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void  and  inoperative,  at  least  during  the  progress  and  contin- 
uance of  such  change  or  alteration.  Schmidt  v.  Insurance  Co. 
41  111.  295 ;  Insurance  Co.  v.  Wetmore,  32  id.  245 ;  Insurance 
Co.  V.  McDowell,  50  id.  120 ;  Insurance  Co.  v.  Garland,  108  id. 
222;  Kern  v.  Insurance  Co.  40  Mo.  19;  Howell  v.  Equitable 
Society,  16  Md.  377;  Mack  v.  Insurance  Co.  106  N.  Y.  506; 
Insurance  Co,  v.  Rowland,  66  Md.  326 ;  Lyman  v.  Insurance 
Co.  13  Allen,  329 ;   Crone  v.  Insurance  Co.  3  Fed.  Rep.  558. 

The  policy  makes  an  arbitration,  when  demanded  in  writing, 
a  condition  precedent  to  the  sustaining  of  a  suit  for  any  claim 
under  it.  Insurance  Co.  v.  Hamilton,  136  U.  S.  242  ;  Scott  v. 
Avery,  5  H.  L.  Cases,  811;  Insurance  Co.  v.  Badger,  53  Wis. 
283 ;  Elliott  v.  Assurance  Co.  L.  R.  2  Exch.  237 ;  Old  Sau- 
cilito  L.  and  D.  D.  Co.  v.  Insurance  Co.  66  Cal.  253 ;  Ad^ams 
V.  Insurance  Co.  70  id.  198 ;  Carroll  v.  Insurance  Co.  72  id. 
297 ;  Gouche  v.  Insurance  Co.  4  Wood,  103 ;  Coal  Co.  v.  Coal 
Co.  50  N.  Y.  250 ;  Hamilton  v.  Insurance  Co.  136  U.  S.  242 ; 
Insurance  Co.  v.  Steiger,  109  111,  254. 

Mere  knowledge  of  a  fact  on  the  part  of  an  agent  is  not 
equivalent  to  a  notice,  nor  is  it  a  waiver  of  the  notice.  May 
on  Insurance,  (3d  ed.)  sec.  152,  and  cases  there  cited;  Riply 
V.  Insurance  Co.  30  N.  Y.  136;  Insurance  Co.  v.  Garland,  108 
111.  220. 

An  adjuster  has  no  authority  to  waive  a  forfeiture.  Hallos 
V.  Insurance  Co.  65  Iowa,  454. 

Mr.  W.  P.  WiBMERs,  and  Mr.  U.  P.  Smith,  for  the  appellee : 
The  notice  of  increased  hazard  required  by  the  policy  might 
be  waived  by  the  company.  May  on  Insurance,  (3d  ed.)  sees. 
142-144,  216,  221,  222,  502,  502  a;  Wood  on  Fire  Insurance, 
(2d  ed.)  sec.  426 ;  Insurance  Co.  v.  White,  106  111.  75 ;  Insur- 
ance  Co.  v.  Rinner,  28  Gratt.  88 ;  Kruger  v.  Insurance  Co.  72 
Cal.  91. 

Having  knowledge,  through  its  general  agents,  of  the  alleged 
increase  of  hazard  after  the  first  fire,  and  not  cancelling  the 
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policy,  as  it  had  a  right  to  do,  the  company  is  estopped  from 
founding  any  objections  on  that  ground.  May  on  Insurance, 
sees.  150,  246,  249i,  249 j;  Wood  on  Fire  Insurance,  605; 
Insurance  Co,  v.  Steiger,  124  111.  81 ;  Insurance  Co,  v.  JoneSy 
62  id.  458;  Insurance  Co,  v.  Cary,  83  id.  453;  Hotchkiss  v. 
Insurance  Co.  5  Hun,  91. 

Where,  pending  the  risk,  the  insurer,  knowing  that  the  as- 
sured has  broken  some  condition  of  the  policy,  does  an  act 
recognizing  its  continued  existence  and  vj^lidity,  the  breach  is 
waived.  Insurance  Co,  v.  Travelstead,  29  111.  App.  654 ;  7n- 
surance  Co.  v.  Grunert,  112  111.  68;  Schimp  v.  Insurance  Co. 
124  id.  354. 

The  law  is  well  settled  that  if  the  insurance  be  for  a  specific 
amount  for  a  given  period,  and  one  loss  be  less,  than  the 
amount  insured,  the  policy  will  remain  good  for  the  unex- 
pended balance  during  the  period  covered  by  the  policy.  May 
on  Insurance,  (3d  ed.)  sec.  426 ;  TruU  v.  Insurance  Co.  3  Gush. 
263 ;  Curry  v.  Insurance  Co,  10  Pick.  535 ;  Cromhie  v.  Insur- 
ance  Co.  6  Fost.  389;  Insurance  Co.  v.  Perkey,  92  111.  164. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the  Court : 

Where  a  policy  of  insurance  is  issued  and  a  loss  occurs 
within  the  terms  of  the  policy  that  does  not  amount  to  the 
sum  insured,  the  policy  will  still  continue  in  force,  and  for  a 
subsequent  loss  within  its  terms  a  recovery  may  be  bad,  pro- 
vided the  sum  recoverable  may  not,  with  that  paid,  exceed 
the  amount  insured  by  the  terms  of  the  policy.     {Curry  v. 
Commonwealth  Ins,  Co.  10  Pick.  535  ;   Trull  v.  Roxbury  Mutual 
Ins.  Co.  3  Gush.  263 ;  Cromhie  v.  Portsmouth  Mutual  Ins.  Co. 
6  Fost.  389.)    And  where  loss  results  by  reason  of  successive 
fires,  and  no  part  is  paid,  the  recovery  to  be  had  on  the  policy 
by  reason  thereof  is  a  single  sum,  constituting  one  loss.  Where 
such  successive  fires  have  occurred,  and  the  loss  has  not  been 
in  any  manner  paid,  the  provisions  of  a  policy  providing  the 
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loss  shall  be  determined  by  the  agreement  between  the  com- 
pany and  the  assured,  and  if  differences  arise  such  differences 
shall,  at  the  request,  in  writing,  of  either  party,  be  submitted 
to  arbitration,  do  not  contemplate  a  submission  of  different 
items  of  loss  to  different  arbitrators,  nor  look  to  the  settle- 
ment of  part  of  the  loss  by  arbitration  and  another  part  to 
be  determined  by  the  adjudication  of  the  courts.  The  loss  to 
be  determined  by  agreement,  or,  if  differences  shall  arise,  to  be 
determined  by  arbitration,  is  the  loss  sustained  by  the  assured 
under  the  terms  of  the  policy.  The  request  of  the  adjuster 
asking  for  an  arbitration  to  determine  the  loss  and  damage 
under  the  fire  of  June  28,  made  more  than  twenty  days  after 
the  loss  by  the  second  fire,  was  not  a  request  to  submit  to 
arbitration  the  loss  or  damage  sustained  by  the  assured  under 
the  policy.  It  was  not  a  request  that,  by  the  terms  of  the 
contract,  the  insured  was  bound  to  accede  to.  The  company 
would  have  as  much  right  to  insist  that  each  article  destroyed 
was  a  separate  loss,  and  an  arbitration  be  had  before  different 
arbitrators  as  to  each  item  destroyed.  .  The  company  would 
have  no  right  to  place  the  assured  in  the  position  that  he 
must  split  up  his  cause  of  action  into  several  different  causes 
of  action. 

The  second,  third  and  fourth  instructions  asked  by  appel- 
lant were  upon  the  question  of  arbitration  as  to  loss  by  the 
first  fire,  and  were  refused  by  the  court,  which  refusal  is 
assigned  as  error.  Those  instructions  sought  to  state  as  law 
that  the  company,  after  the  second  fire,  had  a  right  to  de- 
mand and  have  an  arbitration  as  to  the  loss  and  damage  by 
the  first  without  demanding  it  as  to  the  second  fire.  They  did 
not  state  a  correct  rule  of  law,  and  it  was  not  error  to  refuse 
them.  And  no  offer,  in  writing,  was  made  or  requested  until 
after  the  second  fire.  The  appellee  therefore  was  never  placed 
in  a  position  of  declining  a  reference  to  arbitration. 

The  proof  of  loss  by  the  first  fire  was  made  within  the  time 
required  by  the  terms  of  the  policy.     After  the  second  fire, 
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and  on  September  18,  the  company  wrote  appellee,  saying 
they  had  learned  of  the  second  fire,  and  that  he  had  machin- 
ery in  the  ruinsvupon  which  he  claimed  a  loss,  and  requesting 
him  to  get  it  from  the  ruins  that  his  claim  might  be  deter- 
mined. On  September  28  the  appellee  was  notified  by  the 
companies  that  "by  reason  of  the  extraordinary  work  being 
done  on  the  building  lately  known  as  the  Burton  Block,  they 
denied  any  liability  for  loss  by  reason  of  the  second  fixe." 
The  company  had  been  notified  by  letter  of  the  loss  consequent 
on  that  second  fire.  The  policy  contains  provisions  substan- 
tially as  follows : 

"A.  The  assured  hereby  covenants  and  agrees  to  notify 
the  company  if  the  above  mentioned  premises  shall  become 
vacant  and  unoccupied,  and  so  remain  more  than  thirty  days, 
or  of  any  change  in  the  nature  or  character  of  occupation,  or 
of  any  increase  of  hazard  within  the  control  or  knowledge  of 
the  assured. 

"B.  This  policy  shall  become  void  and  of  no  effect :  Ist, 
by  the  failure  or  neglect  of  the  assured  to  comply  with  its 
terms,  conditions  and  covenants. 

"E.  Mechanics'  risk ;  *  *  *  igt,  mechanics  will  be 
allowed  to  make  ordinary  alterations  and  repairs  to  building, 
not  exceeding  fifteen  days,  during  the  term  of  this  insurance. 
Any  extension  of  this  privilege  must  previously  be  consented 
to  by  this  company,  in  writing,  on  this  policy." 

It  is  urged,  first,  that  there  was  a  material  increase  of 
hazard,  within  the  knowledge  of  the  assured,  by  reason  of  the 
work  in  and  about  repairing  the  building,  and  that  he  failed 
to  notify  the  company  of  that  increased  hazard.  The  object 
and  purpose  of  that  clause  were,  that  the  company  should  have 
notice  of  any  increased  hazard,  and  the  evidence  of  James  F. 
Marshall  is  that  he  was  adjuster  for  the  company.  His  evi- 
dence as  abstracted  by  the  appellant  is :  "A  short  time  after 
the  fire,  workmen  were  sent  there  to  put  on  a  new  roof  and 
fire  walls  and  partition  and  windows.  I  should  say  between 
20—149  III. 
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twenty- five  and  thirty  workmen,  and  perhaps  more  than  that, 
were  at  work  in  the  various  parts  of  the  building  shortly  after' 
the  fire,  rebuilding,  and  repairing  the  damage  done  by  the  fire 
to  the  building,  and  getting  it  in  a  tenantable  condition.  A. 
large  number  of  workmen  were  there.  I  was  in  and  out  of 
the  building  from  two  to  three  months.  This  work  commenced 
three  or  four  days  after  the  fire,  and  was  continuous  right 
along.  The  effect  of  a  large  number  of  workmen  in  a  building 
is  to  increase  the  hazard.  It  was  a  material  increase.  It  was 
safer  with  the  walls  down  than  with  the  workmen  there.  The 
increase  of  the  risk  or  hazard  was  considerable — was  greater 
by  reason  of  these  alterations  and  improvements."  The  evi- 
dence shows  that  Marshall  was  at  the  premises  with  appellee. 
Appellee  knew  that  Marshall  had  all  the  knowledge  in  that 
regard  that  he  possessed.  Marshall  knew  all  that  appellee 
was  aware  of.  Marshall  represented  the  appellant.  The  ap- 
pellant knew  all  that  was  known  in  that  behalf  by  Marshall. 
A  notice  to  Marshall  would  have  been  notice  to  the  company. 
To  say  that  appellee  must  notify  Marshall  would  be  to  require 
an  absurdity.  The  object  of  the  clause  was  that  the  company 
should  know  the  circumstances  surrounding,  and  it  did  know 
them. 

By  the  provisions  of  the  policy  it  was  provided  that  "me- 
chanics will  be  allowed  to  make  ordinary  alterations  and  re- 
pairs to  building,  not  exceeding  fifteen  days,  during  the  term 
of  this  insurance.  Any  extension  of  this  privilege  must  pre- 
viously be  consented  to  by  this  company,  in  writing,  on  this 
policy."  This  written  clause  of  the  contract  for  insurance  is 
to  be  construed  to  determine  its  meaning,  purpose  and  intent. 
In  determining  and  construing  this  provision  of  the  policy, 
resort  can  only  be  had  to  the  policy  itself,  and  the  meaning  of 
the  language  used.  It  will  appear  from  an  inspection  of  the 
policy  that  many  of  its  provisions  have  reference  to  insurance 
of  buildings.  For  instance,  the  reference  to  "plans,  survey 
and  description,"  etc.,  and  "buildings  intended  to  be  secured 
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shall  stand  on  ground  owned  in  fee  simple;"  "to  notify  the 
company  if  the  premises  shall  become  vacant  and  unoccu- 
pied;" "if  during  this  insurance  the  above  mentioned  prem- 
ises be  used,"  etc.;  "frescoed  work,  etc.,  not  covered  by 
insurance  on  the  building."  These  provisions  all  form  a  part 
of  this  policy  of  insurance,  and  the  conclusion  results  that  the 
same  form  of  policy,  in  its  general  terms,  is  used  alike  for 
insurance  of  personal  property  or  buildings  constituting  a 
part  of  the  realty.  Such  being  the  case,  the  provision  as  to 
mechanic's  risks  may  well  be  construed  as  applying  to  cases 
of  insurance  of  buildings,  only, — one  of  the  ordinary. printed 
covenants  of  a  policy,  it  would  appear,  whether  in  the  insur- 
ance of  a  building,  or  of  hay  in  a  rick,  or  lumber  piled  away 
from  a  building,  or  a  stock  of  goods.  No  application  of  the 
terms  as  to  mechanics'  risks  could  be  made  to  the  case  of 
lumber  not  in  a  building  or  hay  in  a  rick.  Its  application, 
by  its  very  terms,  is  only  to  a  building  insured.  "Mechanics 
will  be  allowed  to  make  ordinary  alterations  and  repairs  to 
building,"  etc.  This,  by  its  terms,  does  not  apply  to  personal 
property,  but  to  buildings,  to  which  ordinary  alteration  and 
repairs  may  be  made. 

Where,  as  in  the  city  of  Chicago,  immense  buildings  are 
erected  and  parts  of  such  buildings  leased  to  different  tenants, 
who  do  not,  in  any  manner,  have  charge  or  control  of  any 
part  of  the  building  other  than  the  particular  room  occupied 
by  such  tenant,  repairs  and  alterations  may  be  going  on  on 
other  floors  or  on  other  parts  of  the  building,  of  which  a  ten- 
ant had  no  notice,  and  may  be  continued  for  more  than  fifteen 
days  with  such  tenant  ignorant  of  such  work.  It  may  well 
be  held  that  the  object,  purpose  and  intent  of  that  clause  were 
to  only  apply  to  the  repair  or  alteration  of  a  building  under 
the  control  of  the  assured.  Any  other  construction  would  be 
to  practically  render  invalid  insurance  of  personal  property 
und^r  a  policy  with  such  a  clause,  and  could  not  have  been 
the  purpose  or  object  of  the  company, — at  least  the  language 
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used  will  not  admit  of  a  construction  that  such  was  the  pur- 
pose. We  hold  the  language  as  to  mechanics'  risk,  as  used 
in  this  policy,  was  only  intended  to  apply  to  cases  where  build- 
ings were  insured  under  the  control  of  the  assured. 

The  first  instruction  asked  by  the  appellant  was  refused,  to 
which  the  defendant  excepted.     That  instruction  was: 

"If  the  jury  believe,  from  the  evidence,  that  the  hazard  to 
the  insured  property  was  considerably  increased  by  work  and 
workmen  engaged  in  reconstructing  aiid  repairing  or  altering 
the  building,  from  shortly  after  the  first  fire  to  the  time  of  the 
second  fire,  and  that  the  plaintiff  had  knowledge  of  such  facts 
so  increasing  said  hazard,  and  that  he  did  not  notify  the  com- 
pany thereof,  and  that  the  consent  of  the  company  to  the  con- 
tinuance of  such  work  beyond  fifteen  days  was  not  asked  nor 
obtained  and  indorsed  in  writing  on  the  policy,  then  the  policy, 
by  reason  of  such  considerable  increase  of  the  hazard,  became 
and  was  void,  even  if  you  believe,  from  the  evidence,  that  the 
witnesses  Marshall  or  Hunter  saw  the  progress  of  said  work, 
and  knew  of  such  increase  of  hazard  thereby." 

The  instruction  sought  to  state  as  law  that  a  failure  to  no- 
tify as  to  the  increased  hazard,  and  the  continuance  of  the 
work  beyond  fifteen  days  without  the  consent  of  the  company, 
rendered  the  policy  void,  even  though  agents  of  the  company 
saw  the  progress  of  the  work,  etc.  We  have  already  held  that 
the  agent  having  knowledge  as  to  the  increased  hazards  was 
notice  to  the  company,  and  the  policy  covering  only  personal 
property,  the  clause  as  to  mechanics*  risk  did  not  apply  to  it, 
and  it  was  not  error  to  refuse  the  instruction. 

The  fifth  instruction  asked  by  appellant  was  given  as  mod- 
ified, as  follows : 

"If  you  believe,  from  the  evidence,  that  shortly  after  the 
first  fire,  and  from  that  time  forward  until  the  second  fire, 
there  was  a  material  and  considerable  increase  of  hazard  from 
fire  to  the  insured  property,  occasioned  by  reconstruction  of 
the  premises  and  building  mentioned  in  the  policy ^  and  changes, 
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alterations  antl  repairs  of  the  same,  and  by  the  continuous 
presence  during  that  time  in  said  premises  and  building  of  ^ 
a  large  number  of  workmen  and  mechanics  engaged  in  said 
work,  and  that  the  plaintiff,  during  all  of  said  time,  had  knowl- 
edge of  said  continuous  work  by  said  workmen,  and  that  the 
plaintiff  did  not  notify  the  company  of  said  facts  so  known  to 
him  and  so  increasing  said  hazard,  and  that  the  agents  of  the 
company  at  Chicago,  named  in  the  policy,  did  not  have  knowledge 
of  such  fact  tvhile  such  work  teas  in  progress,  then  you  are  in- 
structed that  the  policy  in  this  case,  by  reason  of  said  increased 
j  hazard,  became  and  was  wholly  void,  and  in  that  case  no  ver- 

'  diet  can  be  rendered  upon  it  as  to  the  loss  or  damage  by  the 

I  second  fire." 

I  The  modification,  as  made  by  the  court,  was  by  the  inser- 

j  tion  of  the  words  in  italics.    This  instruction  proceeds  on  the 

theory  that  the  continuous  work  by  workmen  increased  the 
I  hazard,  and  no  notice  was  given,  etc.,  whereby  the  policy  was 

I  rendered  void.    The  modification  was  in  accordance  with  what 

we  have  heretofore  said,  and  it  was  not  error  to  so  modify  that 
instruction. 

It  is  further  urged  that  the  clause  which  provided  that  no 
suit  for  recovery  of  any  claim  under  this  policy  shall  be  sus- 
tained until  after  an  award  shall  have  been  obtained  in  the 
manner  provided,  is  a  bar  to  this  action.  The  parties  had  a 
right  to  waive  the  clause  as  to  an  award,  and  the  plaintiff 
never  requested  it,  and  the  defendant  never  made  a  request 
that  required  the  plaintiff  to  act,  and  this  clause  was  waived 
by  the  parties.  The  denial  of  liability  under  the  second  fire 
was  a  waiver.  Williamsburg  City  Fire  Ins.  Co.  v.  Cary,  83  111. 
453. 

Other  questions  raised  are  questions  of  fact,  settled  by  the 
judgments  of  the  circuit  and  Appellate  Courts. 
We  find  no  error  in  the  record,  and  the  judgment  of  the 

Appellate  Court  is  affirmed. 

Jvdgment  affirmed. 


Digitized  by 


Google 


310 


City  of  Chicago  f.  Blair. 


Syllabus. 


149  310 

153  351 

153  662 

154  162 

154  176 

149  310 

las  01 

149  310 

180  323 

149  aio 

188  »535 

149   810 

lOS 

^a  *  8 

Thb  City  of  Chioaoo 


William  Blair. 
Filed  at  Ottawa  March  31, 1894. 

1.  Spbinelinq  streets — paying  expense  by  Special  asseaament.  The 
municipal  authorities  iu  cities  and  villages  organized  under  the  gen- 
eral law  for  the  incorporation  thereof,  have  no  power  to  provide  that 
the  cost  of  sprinkling  the  streets  shall  be  paid  by  special  assessment. 
The  sprinkling  of  streets  is  not  a  local  improvement,  within  the  mean- 
ing of  the  statute  authorizing  cities  and  villages  to  make  local  improve- 
ments by  special  assessment. 

2.  The  power  of  a  city  or  village  to  provide  for  the  sprinkling  of 
streets  by  special  assessment  is  not  expressly  given,  nor  does  it  arise, 
by  implication,  from  the  powers  expressly  conferred,  nor  is  it  essential 
to  the  declared  objects  and  purposes  of  the  corporation. 

3.'  LocAii  IMPROVEMENTS — character — method  of  payment — discretion 
of  municipal  authorities.  The  method  of  construction,  the  material 
used,  and  whether  it  shall  be  treated  as  a  local  improvement,  to  be 
paid  for  in  whole  or  in  part  by  special  assessment  or  special  taxation, 
or  is  to  be  paid  for  out  of  the  general  revenues  of  the  city  or  village, 
are  matters  resting  within  the  legislative  discretion  of  the  municipal 
authorities.  Improvements  authorized  to  be  made  by  this  species  of 
taxation  are  public  improvements. 

4.  An  attempt  by  the  municipal  authorities  to  declare  a  purely  private 
work  a  local  improvement,  within  the  meaning  of  the  statute,  would 
be  ultra  vires.  A  local  improvement,  within  the  meaning  of  the  stat- 
ute, is  a  public  improvement  which,  by  reason  of  its  being  confined  to 
a  locality,  enhances  the  value  of  adjacent  property,  as  distinguished 
from  benefits  diffused  by  it  throughout  the  municipality. 

5.  The  power  of  a  city  council  to  declare  what  shall  be  local  im- 
provements is  necessarily  implied  from  the  power  to  make  the  same. 
But  this  implication  can  arise  only  in  respect  of  improvements  which 
cities  and  villages  are  authorized  to  make  by  special  assessment  or 
special  taxation. 

6.  Same— 6o«i8  of  special  assessment  and  special  taxation.  The  only 
basis  upon  which  either  special  assessment  or  special  taxation  can  be 
sustained  is,  that  from  the  proposed  local  improvement  the  property 
subject  to  the  tax  or  asse^ment  will  be  enhanced  in  value  to  the  extent 
of  the  burdens  imposed.  Therefore,  if  it  appears  from  an  inspection 
of  the  ordinance,  and  from  the  nature  of  the  work  proposed,  that  the 
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market  value  of  the  adjacent  or  abutting  property  will  not  be  increased 
thereby,  it,  as  a  matter  of  law,  will  not  be  a  local  improvement,  within 
the  meaning  of  the  statute. 

7.  On  the  other  hand,  if  the  property  is  or  may  be  benefited  by  the 
improvement,  the  extent  of  such  benefit,  and  hence  the  amount  to  be 
assessed  upon  the  property  in  proceedings  for  special  assessment,  is  a 
question  of  fact,  to  be  determined  in  the  mode  prescribed  by  the  statute. 

8.  Ml7NiGiPAl<  COBPORATIONS — authority  munt  be  strictly  pursued.  The 
authority  of  a  municipality  to  impose  burdens  upon  persons  or  prop- 
erty is  wholly  statutory,  and  where  its  exercise  may  result  in  divestiture 
or  transfer  of  property,  the  right  to  exorcise  it  must  be  clear  and  strictly 
pursued.  This  rule  also  applies  to  proceedings  under  the  taxing  power, 
including  special  assessment  and  special  taxation. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Fbank  Scales,  Judge,  presiding. 

This  was  a  proceeding  to  confirm  a  special  assessment  upon 
the  property  of  appellee  and  others,  for  local  improvement  of 
the  street  upon  which  the  property  was  situated.  The  object- 
ors appeared  in  the  county  court  and  filed  objections,  which, 
among  other  questions  raised,  deny  the  power  of  the  city  to 
make  the  assessment  for  the  purposes  designated  in  the  ordi- 
nancci  The  ordinance  provided  that  the  roadway  of  certain 
named  streets,  between  specified  points  thereon,  should  be 
sprinkled  with  water  four  times  a  day  during  the  period  com- 
mencing April  15,  1893,  and  ending  November  15,  1893,  the 
first  sprinkling,  each  day,  to  be  completed  before  9  o'clock 
A.  M.,  the  second  between  9  A.  M.  and  12  M.,  the  third  be- 
tween 12  M.  and  3:30  P.  M.,  and  the  fourth  between  3:30 
P.  M.  and  6  P.  M.,  there  being  at  least  an  hour's  time  between 
.the  sprinklings  of  any  street.  The  ordinance  then  provides 
for  the  manner  of  sprinkling,  and  that  it  sliall  be  at  the  rate 
of  at  least  one  gallon  for  every  forty  square  feet  of  roadway, 
the  work  to  be  done  under  the  superintendent  of  public  works. 
Section  2  of  the  ordinance  provides  that  said  improvement 
shall  be  paid  for  by  special  assessment  upon  property  bene- 
fited, in  accordance  with  article  9  of  the  Cities  and  Villages 
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act.  Section  3  appoints  commissioners  to  make  an  estimate 
of  the  cost  of  said  improvement,  including  labor,  materials, 
and  all  other  expenses  attending  the  same,  and  the  cost  of 
making  and  levying  the  assessment,  etc.  The  commissioners 
appointed,'  returned  an  estimate  as  follows : 

Cost  of  the  improvement $12,000.80 

Inspection  and  superintending    ---••-  360.00 

Cost  of  making  and  levying  assessment  -     •     .  370.00 

Total  cost $12,730.80 

— ^Which  was  approved  by  the  city  council.  A  petition  was 
filed  in  the  county  court  for  the  appointment  of  commission- 
ers to  extend  the  assessment  upon  the  property  benefited. 
Commissioners  were  appointed  who  returned  an  assessment 
roll,  apportioning  said  cost  upon  property  by  them  deemed 
specially  benefited  by  the  propoE^ed  improvement.  On  motion 
of  objectors  the  assessment  was  annulled  by  order  of  the  court 
and  the  petition  dismissed.     The  city  appeals. 

Mr.  Adolph  Kraub,  Corporation  Counsel,  Mr.  M.  W.  Bob- 
INSON,  and  Mr.  F.  W.  C.  Hayes,  for  the  appellant. 

'  Messrs.  Wilson,  Moors  &  MoIlvaikb,  for  the  appellee.  The 
following  attorneys  were  also  for  the  appellee:  George  H. 
Taylor,  Toung,  Makeel  &  Bradley,  Montgomery  &  Montgom- 
ery, Runyan  &  Runyan,  Walker,  Judd  &  Hawley,  Winston  A 
Meagher,  Wolseley  &  Heath,  C.  S.  Darrow,  A.  W.  Pulver, 
W.  J.  Hynes,  Mason  Bros.,  J.  R.  Geary,  W.  S.  He£Feran, 
D.  H.  Home,  J.  F.  Clare,  A.  Hertig,  Osborne  Bros.  &  Burgett, 
W.  A.  Phelps,  Bayley  &  Waldo,  J.  A.  Peterson,  W.  T.  Under- 
wood,  A.  H.  Tyrrell,  Rich  &  Stone,  Otis  &  Graves,  R.  B.  Twiss, 
Pedrick,  Dawson  &  Clarke,  N.  N.  Cronholm,  H.  W.  Brandt, 
Felsenthal,  D'Ancona  &  Ringer,  James  Maher,  C.  M.  Hardy, 
C.  H.  Mitchell,  C.  M.  Osborne,  Ripley  &  Ailing,  Tatham  A 
Webster,  B.  U.  Fliehman,  F.  B.  Packard,  Kirk  Hawes,  Cohrs 
&  Green,  C.  E.  &  D.  G.  Anthony. 
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Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  whether  municipal 
authorities  in  cities  and  villages  organized  under  the  general 
law  for  the  incorporation  thereof,  have  power  to  provide  that 
the  cost  of  sprinkling  the  streets  of  the  city  or  village  shall  be 
paid  by  special  assessment.  In  other  words,  is  the  sprink- 
ling of  streets  a  local  improvement,  within  the  meaning  of  the 
statute  authorizing  cities  and  villages  to  make  local  improve- 
ments by  special  assessment. 

Section  9,  article  9,  of  the  constitution,  authorizes  the  Gen- 
eral Assembly  to  vest  corporate  authorities  of  cities,  towns  and 
Tillages  with  power  to  make  local  improvements  by  special 
assessment  or  by  special  taxation  of  contiguous  property,  or 
otherwise,  and  in  pursuance  thereof  the  legislature  has  vested 
such  authorities  "with  power  to  make  local  improvements  by 
special  assessment,  or  special  taxation,  or  both,  of  contiguous 
property,  or  general  taxation,  or  otherwise,  as  they  shall,  by 
ordinance,  prescribe."  It  is  contended  that  under  this  statute 
the  corporate  authorities  alone  are  to  determine  what  is  and 
is  not  a  local  improvement,  and  they  having  determined,  in 
this  case,  that  the  sprinkling  of  the  streets  designated  in  the 
ordinance  was  a  local  improvement,  their  decision  is  final,  and 
not  the  subject  of  review.  The  case  of  Louisville  and  Nash- 
ville Railroad  Co.  v.  East  St.  Louis,  134  111.  656,  is  cited  in 
support  of  this  contention.  There  the  city  passed  an  ordi- 
nance for  the  construction  of  a  viaduct  in  one  of  the  streets 
of  the  city,  over  the  tracks  of  the  railway,  and  also  spanning 
Gahokia  creek.  The  objection  was,  that  the  building  of  the 
viaduct  in  the  street  was  "not  a  local  improvement,  within 
the  meaning  of  the  statute  authorizing  the  levy  of  special  as- 
sessments," and  it  was  held,  that  the  city  being  empowered 
•*to  lay  out,  establish,  open,  alter,  widen,  extend,  grade,  pave 
and  otherwise  improve  streets,"  and  "to  construct  and  keep  in 
repair  bridges,  viaducts  and  tunnels,  and  to  regulate  the  use 
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thereof,"  (Rev.  Stat.  pars.  7-28,  sec.  1.  art.  5,  chap.  24,)  the 
city  council  had  power  to  determine  that  the  construction  of 
the  viaduct  in  the  street  was  a  local  improvement,  and  to 
order  the  same  to  be  paid  for  by  special  assessment.  The 
language  quoted  by  counsel  was  used  in  respect  of  the  facts  of 
that  case,  and  as  applied  thereto  was  entirely  accurate,  but 
the  decision  can  not  be  regarded  as  authority  for  the  conten- 
tion in  this  case. ' 

The  power  of  the  city  council  to  declare  what  shall  be  local 
improvements  is  necessarily  implied  from  the  power  to  make 
the  same  in  the  mode  and  by  the  means  prescribed.  But  this 
implication  can  arise  only  in  respect  of  improvements  they 
are  authorized  to  make  by  special  assessment  or  special  tax- 
ation. So  long  as  the  attempted  exercise  of  the  power  relates 
to  such  public  work  as  was  within  the  legislative  contempla- 
tion when  giving  the  authority  to  the  municipality,  a  reason- 
ble  exercise  of  the  implied  power  in  declaring  such  work  a 
local  improvement  will  be  sustained.  (Bloomington  v.  Chicago 
and  Alton  Railroad  Co.  134  111.  451.)  And  in  such  cases,  the 
method  of  construction,  the  materials  used,  and  whether  it 
shall  be  treated  as  a  local  improvement,  to  be  paid  for  in 
whole  or  in  part  by  special  assessment  or  special  taxation,  or 
is  to  be  paid  for  out  of  the  general  revenues  of  the  city  or  vil- 
lage, are  matters  resting  within  the  legislative  discretion  of 
the  municipal  authorities.  (Fagan  v.  Chicago,  84  111.  227; 
Louisville  and  Nashville  Railroad  Co.  v.  East  St.  Louis,  134  id. 
656.)  Improvements  authorized  to  be  made  by  this  species 
of  taxation  are  public  improvements,  (Cooley  on  Taxation, 
67-416;  Burroughs  on  Taxation,  10,  et  seq.;  Davis  v.  Litch- 
field, 145  111.  327,)  and  an  attempt  by  the  municipal  authority 
to  declare  a  purely  private  work  a  local  improvement,  within 
the  meaning  of  the  statute,  would  be  ultra  vires,  and  the  courts 
would  be  compelled  to  so  declare. 

A  local  improvement,  within  the  meaning  of  the  statute,  is 
a  public  improvement  which  by  reason  of  its  being  confined 
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to  a  locality,  enhances  the  value  of  adjacent  property,  as  dis* 
tingaisbed  from  benejGits  diffused  by  it  throughout  the  munici- 
pality. The  only  basis  upon  which  either  special  assessment 
or  special  taxation  can  be  sustained  is,  that  from  the  proposed 
local  improvement  the  property  subjected  to  the  tax  or  assess- 
ment  will  be  enhanced  in  value  to  the  extent  of  the  burthen 
imposed.  (Cooley  on  Taxation,  chap.  20;  Dillon  on  Mun. 
Corp.  596  ;  Davis  v.  Litchfield,  supra;  Kuehner  v.  Freeport,  143 
111.  92;  Chicago  v.  Larned,»S^  id.  267;  Chicago  v.  Baer,  41 
id.  306.)  If,  therefore,  from  an  inspection  of  the  ordinance 
authorizing  the  making  of  the  improvement,  it  appears  from 
the  nature  of  the  work  proposed  that  the  market  value  of 
abutting  or  adjacent  property  would  not  be  increased  thereby, 
as  a  matter  of  law  it  would  not  be  a  local  improvement,  within 
the  meaning  of  the  statute,  and  no  declaration  of  the  corpo- 
rate authorities  could  make  it  so.  On  the  other  hand,  if  the 
property  is  or  may  be  benefited  by  the  improvement,  the 
extent  of  such  benefit,  and  hence  the  amount  to  be  assessed 
upon  the  property  in  proceedings  for  special  assessment,  is  a 
question  of  fact,  to  be  determined  in  the  mode  prescribed  by 
the  statute.     DeKoven  v.  Lake  View,  131  111.  541. 

It  remains  to  consider  whether  the  sprinkling  of  the  streets, 
AS  contemplated  by  the  ordinance,  is  a  local  improvement  that 
may  be  made  and  the  expense  thereof  paid  by  special  assess- 
ment upon  adjacent  property.  "It  is,"  says  Mr.  Dillon,  "a 
general  and  undisputed  proposition  of  law,  that  a  municipal 
corporation  possesses  and  can  exercise  the  following  powers, 
and  no  others :  First,  those  granted  in  express  words ;  second, 
those  necessary  or  fairly  implied  in  or  incident  to  the  powers 
expressly  granted ;  third,  those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation, — not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable  doubt  concerning  the 
existence  of  the  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied."  Mun.  Corp.  (4th  ed.) 
sec.  8 ;   IVright  v.  Chicago,  20  111.  252 ;  Elston  v.  Chicago,  40 
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id.  514;  Cook  County  v.  McCrea,  93  id.  236.  The  authority 
to  municipalities  to  impose  burdens  upon  persons  or  property 
is  wholly  statutory,  and  where  its  exercise  may  result  in  di- 
vestiture or  transfer  of  property,  the  right  to  exercise  it  must 
be  clear,  and  strictly  pursued.  And  this  rule  applies  to  pro- 
ceedings under  the  taxing  power,  including  special  assessment 
and  special  taxation.     Davis  v.  Litchfield,  supra. 

No  express  power  is  granted  to  make  special  assessment 
for  the  particular  work  proposed,  *but  it  is  insisted,  that  as  by 
clause  7,  section  1,  article  5,  of  the  act,  power  is  given  "to  lay 
out,  open,  alter,  widen,  extend,  grade,  pave  and  otherwise 
improve  streets,"  etc.,  by  the  words  "or  otherwise  improve," 
power  is  conferred  upon  the  municipal  authorities  to  deter- 
mine what  character  of  improvement,  other  than  those  enu- 
merated, shall  be  made,  and  if  they  determine  that  the  streets 
shall  be  sprinkled,  it  is  therefore  an  improvement,  within  the 
meaning  of  article  9  of  the  act.  This  is  a  misapprehension. 
The  city  may,  undoubtedly,  in  the  sense  in  which  the  word 
"improve"  is  here  used,  repair  the  streets,  sprinkle,  sweep 
and  cleanse  them,  as  in  their  discretion  the  public  necessity 
and  convenience  may  require.  But  the  term  "local  improve- 
ment," prior  to  the  adoption  of  the  constitution  and  passage 
of  the  act  in  question,  had,  by  common  usage,  a  well  defined 
meaning,  and  it  will  be  presumed  to  have  been  employed  in 
the  sense  thus  attributed  to  it.  It  was  understood,  as  applied 
to  a  street,  as  signifying  the  improvement  of  the  street,  as 
such,  and  for  the  purposes  for  which  it  was  designed,  made 
in  a  particular  locality,  by  reason  of  which  the  real  property 
abutting  or  adjacent  was  specially  benefited  in  its  market 
value.  (Cooley  on  Taxation,  109, 110;  Dillon  on  Mun.  Corp. 
596,  597.)  This  court,  in  numerous  cases  decided  before  the 
adoption  of  the  present  constitution,  as  well  as  in  many  since, 
gave  the  like  signification  to  the  term.  {Canal  Trustees  v. 
Chicago,  12  111.  403;  Higgins  v.  Chicago,  18  id.  276;  Ottawa 
V.  Macy,  20  id.  413 ;   LiU  v.  Chicago,  29  id.  31 ;   Lamed  v. 
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Chicago,  supra;  Chicago  v.  Baer,  supra;  Scammon  v.  Chicago, 
42  111.  193.)  Farther  citation  will  be  unnecessary.  Used, 
as  it  is,  in  connection  with  special  assessments,  which  are 
necessarily  based  upon  the  idea  of  equivalent  benefits  to  the 
property  owner,  the  idea  of  permanency  in  the  improvement 
is  necessarily  involved, — that  is,  the  benefit  must  flow  from 
the  actual  or  presumptive  betterment  of  the  street,  and  must 
be  of  such  character  as  to  enhance  the  market  value  of  the 
property.  Kankakee  Stone  and  Lime  Co.  v.  Kankakee,  128 
III.  176. 

It  can  not,  we  think,  in  any  just  sense,  be  said  that  street 
sprinkling  is  an  improvement,  within  the  contemplation  of 
article  9  of  the  Cities  and  Villages  sLct.  In  the  nature  of 
things,  the  sprinkling  is  only  useful  while  the  work  is  con- 
tinued. In  a  few  hours  thb  beneficial  effects  are  gone,  and 
the  property  is  worth  no  more  than  before  the  street  was 
sprinkled. 

It  is  insisted,  however,  that  all  improvements, — the  build- 
ing of  sidewalks,  the  paving  of  streets,  of  however  lasting 
material, — are  evanescent,  and  in  a  few  years,  at  most,  will 
necessarily  require  renewing,  and  that  it  makes  no  difference 
whether  it  be  water  put  upon  the  street,  or  wood  or  granite, — 
that  all  alike  are  but  temporary  in  character.  In  a  sense  this 
is  true,  but  not  in  a  practical  sense.  It  is  common  expferience 
that  well-paved  streets  and  convenient  and  durable  sidewalks, 
famishing  access  to  property,  do,  in  faot,  enhance  its  market 
value. 

It  is,  however,  insisted,  that  the  sprinkling  of  the  streets 
during  the  summer  months  renders  the  occupation  of  adjacent 
property  more  enjoyable  and  comfortable,  and  that  therefore 
the  property  is  enhanced  in  value.  Doubtless  the  same  re- 
sult would  follow  by  placing  vases  at  convenient  points  on 
the  street,  to  be  filled  every  morning  with  fresh  cut  flowers ; 
or  by  open  air  concerts,  in  which  music  should  be  selected 
with  reference  to  the  taste  of  the  adjacent  dwellers.     So  the 
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employment  of  an  eflScient  police  force,  whereby  greater  safety 
was  felt,  would  add  to  the  enjoyment  and  comfort  of  persons 
residing  upon  the  street.  The  proper  watering  and  clipping 
of  the  grass  upon  lawn  and  terrace,  the  removal  of  garbage 
from  the  premises,  besides  saving  expense  to  the  occupant, 
would  add  to  the  enjoyment,  and  possibly  the  healthfulness, 
of  the  locality.  These  all  might  be  improvements,  and  in- 
crease, while  they  continued,  the  desirability  of  property  in 
their  locality.  But  they  are  not  improvements,  either  of  the 
property  or  of  the  street,  within  the  legislative  contemplation 
when  granting  power  to  make  local  improvements  by  special 
assessment. 

The  tendency  of  municipal  government  to  arrogate  to  itself 
power  and  to  encroach  upon  the  rights  of  the  citizen  has  led 
to  the  establishment  of  the  statutory  rules  of  construction 
limiting  its  powers  to  those  expressly  granted,  or  arising,  by 
reasonable  and  necessary  implication,  from  the  grant.  It 
can  not,  we  think,  be  assumed  that  the  legislature  intended,, 
by  the  language  employed,  to  confer  power  upon  the  munici- 
pality to  require  work  of  the  class  provided  for  in  this  ordi- 
nance to  be  done  by  special  assessment,  even  though  it  be 
held  to  be  public  work  which  the  municipality  is  authorized 
to  perform.  Such  power  does  not  arise,  by  implication,  from 
the  powers  expressly  conferred,  nor  is  it  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation. 

We  are  of  opinion  that  the  county  court  decided  correctly 

in  annulling  the  assessment  and  dismissing  the  petition,  and 

its  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  Phbnix  Insurance  Company 


.John  Stocks  et  al. 
Filed  at  MLVemon  June  19, 189S— Rehearing  denied  Nov.  Term,  1893. 

1.  Insurance — application — answers  written  by  agent  of  the  insurer 
icith  full  knowledge  of  the  facts.  On  an  application  of  a  husband  for 
the  insurance  of  his  wife's  buildings,  etc.,  the  husband  alone  answered 
the  interrogatories  orally  to  the  agent  of  the  company,  who  reduced 
his  answers  to  writing.  To  the  question,  "What  is  the  title ;  answer 
particularly,"  the  husband  answered,  "My  wife  has  a  warranty  deed 
from  her  father  to  the  land,"  the  truth  being,  that  the  deed  from  the 
father  was  a  warranty  deed  to  his  daughter  "and  the  heirs  of  her  body." 
The  agent  inserted  "fee  simple"  as  the  title.  When  the  answer  to  the 
question,  as  entered,  was  read  over  by  the  agent,  the  applicant  said  he 
guessed  it  was  right :  Held,  that  as  the  entries  in  the  application  were 
made  by  the  Insurance  company's  general  agent,  and  the  insured  wag 
guilty  of  no  fraud,  the  falsity  of  such  rrepresentations  could  not  be 
shown  by  the  company  to  release  it  from  liability  for  a  loss. 

2.  Where  the  agent  of  an  insurance  company,  in  taking  an  applica- 
tion for  insurance,  is  informed  of  the  circumstances  of  plaintifTs  title, 
so  that  the  company  could,  upon  inquiry,  have  learned  its  nature,  and 
without  specifying  the  true  answer  of  the  plaintiff  in  the  application 
concluded  plaintiff  had  a  title  in  fee,  and  so  inserted  such  statement 
without  the  plaintiffs  knowledge,  the  company  can  not  avoid  liability 
on  the  ground  the  title  is  not  truly  stated  in  the  written  application. 

3.  Same — erroneous  conclusion  of  agent.  Where  the  assured  fully 
discloses  to  the  insurance  company,  or  its  agent,  the  necessary  facts, 
or  they  are  otherwise  cognizant  of  them,  and  they  dispense  with  any 
act  on  his  part,  they  will  be  estopped  from  denying  the  description  in 
the  i)olicy.  If,  from  the  facts,  they  erroneously  determine  that  the  in- 
sured has  one  kind  of  interest  in  the  premises  when  he  has  another, 
the  company  will  be  estopped  from  saying  that  it  was  mistaken,  and  by 
that  means  to  escape  the  liability  it  has  incurred. 

4.  Same — application  filled  by  agent  of  the  insurer— parol  proof-^lia^ 
bility  of  the  insurer.  In  an  action  on  a  policy  of  insurance,  where  the 
application  contains  answers,  it  is  competent  for  the  plaintiff  to  show', 
by  parol  evidence,  that  the  application  was  filled  out  by  the  agent  of 
the  insurance  company  with  full  knowledge  of  the  facts,  and  this, 
though  it  be  signed  by  the  assured  after  it  is  filled.  In  such  case,  the 
representations  are  the  acts  of  both  the  assured  and  the  assurer. 
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5.  Same  —  application — avoiding  miarepreaentation.  In  an  action 
upon  a  policy  of  fire  insurance  it  is  competent  to  show,  by  parol  evi- 
dence, that  the  application  was  filled  by  the  agent  of  the  company  with 
full  knowledge  of  all  the  facts,  and  this  although  the  application  is 
afterward  signed  by  the  assured,  and  thereby  enable  the  plaintiff  to 
avoid  as  a  misrepresentation  misstatements  appearing  in  the  answers. 

6.  &AUE— notice  to  agent — binding  on  company.  The  agent  of  an  in- 
surance company,  upon  whom  a  demand  to  submit  the  valued  of  the 
property  to  arbitration  was  made,  went  with  the  general  adjuster  of 
the  company  to  view  the  premises,  and  was  present  at  the  measurements 
taken,  and  at  the  interviews  with  the  assured  looking  to  an  adjustment 
of  the  loss:  Heldy  that  the  service  of  the  demand  on  such  agent  was 
binding  on  the  company. 

7.  Saice — general  agent  of  the  company — what  conatiiutea.  It  has  been, 
repeatedly  hold  by  this  court  that  an  agent,  although  local  in  respect 
of  the  territory  in  which  he  operates,  who  is  clothed  with  general 
power  to  solicit  and  make  contracts  of  insurance  for  the  company,  is  so 
far  a  general  agent  that  notice  to  him  of  facts  affecting  the  contract  is 
notice  to  the  insurance  company. 

8.  Same — ichen  company  ia  bound  by  acta  of  agent.  Persons  dealing^ 
with  an  agent  can  not  know,  nor  are  they  required  to  know,  the  lim- 
itations upon  his  power  to  represent  his  principal.  An  insurance 
company  is  bound  by  the  acts  of  its  agents  in  the  exercise  of  powers 
within  the  apparent  scope  of  his  authority,  unless  limitation  upon 
such  powers  is  brought  to  the  notice  of  the  assured. 

9.  Same — arbitration— waiver  of-  righta.  The  parties  to  a  policy  of 
insurance  may  waive  a  condition  therein  requiring  arbitration  to  find 
the  valuation  of  the  property,  as  well  as  those  relating  to  proof  of  loss, 
and  the  like.  The  mere  silence  of  the  insurance  company  will  not 
amount  to  a  waiver  of  its  right  to  insist  upon  the  conditions,  but  when 
it  puts  its  refusal  to  allow  the  justice  of  the  claim  upon  other  grounds 
not  susceptible  of  being  submitted  to  arbitration,  the  condition  re- 
quiring arbitration  will  be  held  as  waived.  When  asked  its  objection 
to  paying  for  the  loss,  good  faith  requires  that  it  should  state  the  true 
grounds  of  its  defense. 

10.  PliEADlNO  AND  PRACTICE — aetting  out  inatrument  in  h<BC  verba — 
continuance.  In  an  action  on  a  policy  of  insurance  it  will  be  sufllcient, 
to  avoid  a  continuance,  for  the  plaintiff  to  set  out  in  hoBc  verba  the  pol- 
icy in  a  count  of  the  declaration.  It  is  not  necessary  to  attach  a  copy 
of  the  application,  and  it  will  be  presumed  to  be  in  the  possession  of 
the  insurer. 

11.  SAiiiK—aUegationa  and  proof  a — defenae  to  inaurance  policy.  In  an 
action  on  a  policy  of  insurance,  the  plaintiff  is  required  only  to  allege 
and  prove  such  matters  as  appear  to  be  conditions  precedent  in  the 
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policy.  If  the  application  contains  false  representations  or  warrantiefs, 
the  defendant  may  introduce  snch  representations  and  prove  them  to 
be  false,  if  he  so  desires. 

12.  Pbactice — allowing  defense  not  pleaded.  Where  a  defendant  fails 
to  interpose  a  particular  defense  prior  to  the  calling  of  the  cause  for 
trial,  he  must  show  some  diligence  and  some  reasonable  excuse  for  not 
haying  his  defense  presented  prior  to  the  call  for  trial.  "When  this  is 
shown,  it  will  be  the  duty  of  the  court,  in  the  exercise  of  a  sound  dis- 
cretion, to  allow  the  defense. 

13.  Ebboe — will  not  always  reverse.  Although  the  court  may  err  in 
refusing  to  allow  the  defendant  to  file  a  new  plea  setting  up  a  new  de- 
fense, yet  if  the  court  admits  all  the  testimony  necessary  to  show  such 
defense,  under  the  general  i^8\^e,  the  error  is  such  that  it  will  work  the 
•defendant  no  harm. 

Appeal  from  the  Appellate  Court  for  the  Fojirth  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Wil- 
liamson county ;  the  Hon.  Geobob  W.  Young,  Judge,  presiding. 

On  the  first  day  of  December,  1887,  the  appellant  insur- 
ance company  issued  its  policy  to  appellees,  insuring  their 
dwelling  house  to  the  amount  of  $800,  and  their  furniture, 
wearing  apparel,  books,  piano,  etc.,  in  the  sum  of  $400, 
against  loss  or  damage  by  fire  for  the  period  of  five  years 
from  noon  of  that  day.  The  premium  for  the  term  was  paid 
in  advance.  The  building  and  its  contents  were  burned  in 
the  afternoon  of  May  17, 1890,  during  the  continuance  of  said 
policy  in  force.  The  amount  of  the  policy  not  having  been 
paid,  this  suit  was  brought  thereon  October  3,  1890,  in  the 
<5ircuit  court  of  Williamson  county.  A  trial  resulted  in  ver- 
dict and  judgment  for  the  full  amount  of  the  policy,  from 
vrhich  the  company  appealed  to  the  Appellate  Court,  where 
the  judgment  was  afiirmed,  and  the  insurance  company,  de- 
fendant, prosecutes  this  further  appeal. 

Mr.  William  W.  Clemens,  for  the  appellant : 
The  court  erred  in  refusing  to  give  the  instructions  as  to 
the  title  held  by  the  insured.     Insurance  Co.  v.  Mehlman,  48 
111.  313 ;  Royal  Templars  of  Temperance  v.  Curd,  111  id.  284 ; 
21—149  III. 
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Dix  Y.  Insurance  Co.  22  id.  277;  Insurance  Co  v.  Cole,  18  IlL 
App.  413;  Insurance  Co.  v.  Weary,  4  id.  74. 

This  defense  was  available  under  the  general  issue  or  non- 
assumpsit.  Chitty's  PI.  (5th  Am.  from  4th  London  ed.)  iVlr 
418,  41&;   Wann  v.  McNulty,  2  Gilm.  356;  Harvey  v.  Cook 

24  111.  App.  135;  Biedermany.  O'Conner,  117  111.  493;  In- 
surance  Co.  v.  Nelson,  65  id.  415. 

Under  said  provision  of  the  policy,  the  contract  of  insurance 
was  void,  both  as  to  the  house  and  the  contents.  May  on 
Insurance,  (2d  ed.)  sec.  277;  Day  v.  Insurance  Co.  51  Me. 
101 ;  Richardson  v.  Insurance  Co.  46  id.  394 ;  Gould  v.  Insur- 
ance Co.  47  id.  410;  Flanders  on  Insurance,  331;  Insurance 
Co.  V.  Resh,  44  Mich.  55 ;  Bowman  v.  Insurance  Co.  40  Md 
620 ;  Hinman  v.  Insurance  Co.  36  Wis.  159 ;  Schumitsch  v, 
Insurance  Co.  48  id.  26 ;  Smith  v.  Insurance  Co.  25  Barb.  497 
Oottsman  v.  Insurance  Co.  66  Pa.  St.  210 ;  Bleakely  v.  Insur 
ance  Co.  16  Grant,  198 ;  Plath  v.  Insurance  Co.  23  Minn.  475 

The  clause  in  the  policy  providing  for  arbitration  is  a  con 
dition  precedent  to  an  action  on  the  policy.     May  on  Insur- 
ance, (2d  ed.)  sees.  466,  493,  495  ;  Insurance  Co.  v.  Whitehillr 

25  111.  466;  Barney  v.  Oiles,  120  id.  155;  Insurance  Co.  v. 
Brennan,  58  id.  158;  Plumb  v.  Taylor,  27  111.  App.  241;  In- 
surance Co.  V.  Pulver,  126  111.  331 ;  Insurance  Co^  v.  Nelson, 
65  id.  415 ;  Baird  v.  Ecans,  20  id.  30 ;  Eldridge  v.  Rowe,  2 
Gilm.  91 ;  Weaver  v.  Wilson,  48  111.  125 ;  Wood  on  Insurance,. 
(2d  ed.)  342  ;,  Holmes  v.  Richet,  56  Cal.  307 ;  Faunce  v.  Burkey. 
16  Pa.  St.  469;  Scott  v.  Avery,  20  Eng.  L.  &  Eq.  327;  5  H. 
L.  Cas.  811 ;  Dry  Dock  Co.  v.  Union  Assurance  Co.  66  Cal.  53- 

In  Massachusetts  there  is  a  statute  against  arbitration  being 
made  a  condition  precedent.  And  see  Insurance  Co.  v.  Mar- 
tin,  61  Ga.  95  ;  United  States  v.  Robeson,  9  Pet.  519 ;  DiUy  v. 
Pohill,  2  Str.  92.3 ;  Blanchard  v.  Murray,  15  Vt.  548. 

The  assured  is  bound  by  the  terms  of  his  policy  which  he 
accepts  and  holds  without  objection.  May  on  Insurance,  sec. 
167 ;  Insurance  Co.  v.  Lebcher,  20  111.  App.  450  ;  Insurance  Co. 


Digitized  by 


Google 


Phenix  Ins.  Co.  v.  Stocks  et  al.  323^ 

Brief  for  the  Appellees. 

T.  Little^  id.  431 ;  Insurance  Co.  v.  School  Directors,  i  id.  145 ; 
Insurance  Co.  v.  Steiger,  13  id.  482 ;  Insurance  Co,  v.  Hidman, 
92  111.  145 ;  May  on  Insurance,  sec.  466. 

Agents  can  only  bind  insurance  companies  to  the  extent 
they  are  delegated  or  recognized  and  held  out  as  possessing 
authority.  Wood  on  Insurance,  (2d  ed.)  37,  note,  44,  870 ; 
May  on  Insurance,  (2d  ed.)  sec.  138;  Cooley  v.  Willard,  34 
III.  68;  Insurance  Co.  v.  Holzgrafe,  53  id.  524;  Switzer  v. 
Wilbers,  24  Kan.  484;  Benefit  Ass.  v.  Conway,  ^0  111.  App. 
353 ;  Mathews  v.  Hamilton,  23  111.  470  ;  Tate  v.  Evans,  7  Mo. 
419;  Whitehead  y.  Tuckeit,  15  East,  400;  Bohart  y.  Oheme, 
13  Kan.  388;  Chellis  v.  Cohle,  15  id.  505;  McPike  v.  Assur- 
ance Co.  61  Miss.  37. 

Messrs.  Dunoan  &  Bhba,  for  the  appellees : 

When  the  instrument  sued  on  is  set  out  in  hcec  verba  in  a 
count,  no  additional  copy  thereof  is  necessary  to  be  filed. 
Benjamin  v.  Delahay,  2  Scam.  574. 

In  an  action  on  a  policy  of  insurance  the  application  needl 
not  be  shown  by  a  copy.    Herron  v.  Insurance  Co.  28  111.  235* 

The  objection  that  a  copy  of  the  obligation  sued  on  is  not 
filed,  comes  too  late  after  plea  in  bar.  McCarthy  v.  Mooney, 
41  111.  300. 

As  to  continuance  for  defective  copy  of  the  instrument  sued 
on,  see  Franey  v.  True,  26  111.  185 ;  Roberts  v.  Thompson,  2^ 
id.  79. 

As  to  the  effect  of  representations  made  by  the  agent  for 
,  the  instirance  company  in  respect  to  the  property  insured, 
see  Grange  Mill  Co.  v.  Assurance  Co.  118  111.  396 ;  Herron  v. 
Insurance  Co.  28  id.  235 ;  Insurance  Co.  v.  Nelson,  65  id.  415^; 
Insurance  Co.  v.  Hogan,  80  id.  35 ;  Benevolent  Society  v.  Win- 
throp,  85  id.  537 ;  Insurance  Co.  v.  Jackson,  83  id.  302 ;  In- 
surance Co.  V.  Nelson,  75  id.  548. 

It  has  been  several  times  laid  down  in  previous  decisions 
as  the  rule  recognized  by  this  court  in  such  cases,  that  it  m€iy 
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be  8howi\  the. applicant  for  the  policy. in  fact  did  not  make 
the  representations  as  shown  by  the  application,  but  that  the 
application  was  filled  out  by  the  agent  of  his  own  accord. 
Insurance  Co.  v.  Tucker,  92  111.  64 ;  Insurance  Co.  v.  Ives,  56 
id.  402 ;  Insurance  Co.  v.  Fish,  71  id.  620 ;  Insurance  Co.  v; 
Nelson,  65  id.  415. 

Appellant  also  insists  that  if  void  as  to  the  land  by  reason 
of  misrepresentations  as  to  title,  iihe  policy  is  also  void  as  to 
the  personal  property.  Not  a  single  Illinois  case  is  cited  by 
appellant  on  this  point.  When  the  various  articles  are  sep- 
arately insured;  the  risk  on  each  being  specified,  a  default  or 
breach  as  to  one  article  will  not  aflfect  the  others.  Insurance 
Co.  V.  Spankneble,  52  111.  53 ;  Insurance  Co.  v.  Walsh,  54  id. 
164;  Loehner  v.  Insurance  Co.  17  Mo.  247;  Insurance  Co.  v. 
Lawrence,  4  M^tc.  9 ;  May  on  Insurance,,  sec.  278. 

Appellant  waived  his  grounds  of  defense  by  not  urging  them 
at  the  proper  time.  Insurance  Co.  v.  Rogers,  119  111.  487; 
Grange  Mill  Co.  v.  Assurance  Co.  118  id.  401 ;  Insurance  Co. 
V.  Gueck,  130  id.  345;  Insurance  Co.  v.  Tucker,  92  id.  64; 
Insurance  Co.  v.  Cary,  83  id.  454. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

First — It  is  insisted  that  the  court  erred  in  not  continuing 
the  cause  upon  the  motion  of  the  defendant,  because  a  copy 
of  the  application  upon  which  the  policy  issued  was  not  filed 
with  the  declaration  ten  days  before  the  first  day  of  the  term. 
The  policy  sued  on  was  set  out  in  h^c  verba  in  the  first  count 
of  the  declaration.  A  demurrer  having  been  sustained  to  the 
declaration,  it  was  amended,  and  a  copy  of  the  application 
filed  with  the  amendment.  The  policy  being  set  out  in  the 
declaration,  was  a  sufficient  compliance  with  the  statute. 
{Benjamin  v.  Belahay,  2  Scam.  574.)  The  policy  was  the 
instrument  sued  on,  within  the  meaning  of  the  statute,  and 
it  was  unnecessary  for  the  plaintiff  to  attach  a  copy  of  the 
application.     Herron  v.  Peoria  Marine  and  Fire  Ins,  Co.  28 
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111.  235 ;  Illinois  Ins.  Co.  v.  Stanton,  57  id.  354 ;  Orange  Mill 
Co.Y.  Western  Assurance  Co.  118  id.  396;  Continental  Life 
Ins.  Co.  V.  Rogers,  119  id.  474;  May  on  Insurance,  (2d  ed.) 
sec.  183.  Presumably,  the  application,  if  made  the  basis  of 
the  insurance,  was  delivered  to  and  retained  by  the  insurer, 
and  would  not  be  in  possession  of  the  assured. 

Second — It  is  also  urged  that  there  was  error  in  the  refusal 
of  the  court  to  grant  leave  to  the  defendant  to  file  a  special 
plea  after  the  trial  had  been  entered  upon  and  the  plaintiffs* 
case  practically  closed.  This  plea,  after  reciting  the  stipula- 
tion of  the  policy  that  if  an  application  was  made  prior  to  the 
issuing  of  the"  policy,  the  same  should  be  considered  a  part 
of  the  contract  and  a  warranty  by  the  assured,  and  any  false 
representations  by  the  assured,  etc.,  would  avoid  the  policy, 
and  that  if  the  interest  of  the  assured  in  the  property  should 
be  other  than  an  absolute  fee  simple  title,  or  if  any  other 
person  had  any  interest  in  the  property,  it  should  be  so  rep- 
resented to  thcL  company  and  so  expressed  in  the  written  part 
of  the  policy,  otherwise  the  policy  should  be  void,  and  that 
all  fraud  or  attempted  fraud,  by  false  swearing  or  otherwise, 
should  forfeit  all  claim  on  the  defendant,  and  be  a  complete 
bar,  etc.,' then  alleges  that  there  was  an  application,  upon 
which  the  policy  sued  on  was  issued,  signed  by  the  plaintiff 
John  Stocks,  in  which  application  it  was  untruly  and  fraudu- 
lently represented  that  the  building -insured  was  the  property, 
in  fee  simple,  of  the  assured,  etc.,  and  that  the  "Iniilding  was, 
in  fact,  not  the  property,  in  fee  simple,  of  the  assured,  or 
either  of  them,  at  the  time  of  the  issuance  of  said  policy, 
nor  since,  etc. 

It  seems  to  be  well  settled  in  this  State,  whatever  may  be 
the  rule  elsewhere,  that  the  plaintiff  is  required  only  to  allege 
and  prove  such  matters  as  appear  to  be  conditions  precedent 
in  the  policy,  and  although  the  application  is  referred  to  in 
the  policy  and  made  part  of  it,  the  matters  contained  in  the 
application,  only,  whether  they  be  construed  to  be  warran- 


Digitized  by 


Google 


^ 


'326  Phbnix  Ins.  Co.  v.  Stocks  et  al. 

Opinion  of  the  Court. 

ties  or  representations,,  are  matters  of  defense.  Thus,  in 
Herron  v.  Peoria  Marine  and  Fire  Ins.  Co.  supra,  it  is  said: 
"The  objection  that  the  original  application  for  insurance, 
being  a  condition  precedent,  is  not  set  out,  we  think  is  not 
sound.  We  do  not  think  the  assured  is  bound  to  set  out  and 
prove  the  truth  of  his  representations.  They  are  subject  to 
attack  by  the  defendant."  In  Mutual  Benefit  Life  Ins.  Co.  ▼. 
Robertson,  69  111.  126,  it  is  said:  "Conceding  that  the  repre- 
sentations contained  in  the  application  for  the  policy  were 
made  warranties  by  the  reference  to  them  in  the  policy,  still 
we  can  not  say  they  were  untrue.  *  *  *  Appellee  was  not 
bound  to  set  out  the  application  and  prove  its  truth.  This 
paper  must  have  been  in  the  custody  of  appellant.  The  com- 
pany might  have  introduced  it  and  proved  its  representations 
to  be  false."  (See,  also,  Guardian  Mutual  Life  Ins.  Co.  v. 
Hogan,  80  111.  40 ;  Illinois  Ins.  Co.  v.  Stanton,  67  id.  364.) 
In  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  486,  it  is  said: 
"'The  rule  seems  to  be  well  settled  in  this  State  that  it  is  not 
necessary  for  the  plaintiff,  in  an  action  on  the  policy,  to  either 
allege  or  prove  such  matters  as  appear  in  the  application  only. 
To  be  availed  of  as  a  defense,  without  regard  to  whether  they 
are  warranties,  or  representations,  merely,  their  falsity  or 
breach  by  the  assured  must  be  set  up  and  proved  by  the  de- 
fendant as  matter  of  defens^." 

It  seems  clear,  that  had  the  plea  been  presented  in  apt 
time,  the  right  of  defendant  to  file  it  would  have  been  un- 
questionable. When  presented,  however,  and  leave  was  asked 
to  file  it,  the  application  was  addressed  to  the  discretion  of 
the  trial  court.  The  24th  section  of  the  Practice  act  provides : 
"At  any  time  before  final  judgment  in  a  civil  suit,  amend- 
ments may  be  allowed  on  such  terms  as  are  just  and  reason- 
able, *  *  *  either  of  form  or  substance,  in  any  process, 
pleading  or  proceeding  which  may  enable  the  plaintiff  to 
sustain  the  action  for  the  claim  for  which  it  was  intended 
tx)  be  brought,  or  the  defendant  to  make  a  legal  defense." 
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While  a  most  liberal  construction  has  been  given  this  statute, 
it  has  never  been  held  to  give  the  defendant  the  absolute 
right  to  interpose  defenses,  after  having  once  pleaded,  with- 
out leave  of  the  court,  or  as  being  mandatory  upon  the  court 
to  grant  leave  upon  the  mere  application  of  the  party.  On 
the  contrary,  it  has  been  repeatedly  held  that  the  defendant 
must  show  diligence,  and  some  reasonable  excuse  for  not 
having  presented  his  defense  prior  to  the  calling  of  the  case 
for  trial.  Where  this  is  shown,  it  would  be  the  duty  of  the 
<!Ourt,  in  the  exercise  of  a  sound  discretion,  to  allow  the  defense 
to  be  interposed.  (Lincoln  v.  McLaughlin^  74  111.  11 ;  Haas 
V.  Stenger,  75  id.  597 ;  MiUikin  v.  Jones,  77  id.  372  ;  Misch  v. 
Mc Alpine,  78  id.  507).  The  application  was  here  unaccom- 
panied by  any  showing  that  the  defendant  did  not  know,  or 
by  the  exercise  of  reasonable  diligence  might  not  have  known, 
every  fact  set  up  by  the  plea  before  the  issue  was  joined  and 
the  trial  entered  upon,  nor  was  there  anything  in  the  record 
showing  such  want  of  knowledge.  Moreover,  the  court  held 
the  proof  that  might  have  been  offered  under  this  plea  admiss- 
ible under  the  general  issue,  and  the  defendant  had  the  full 
benefit,  both  in  the  evidence  and  instructions  of  the  court,  of 
-every  right  it  could  have  claimed  under  the  plea.  If,  there- 
fore, it  can  be  said  that  the  court  erred  in  refusing  the  leave, 
the  defendant  was  in  nowise  prejudiced. 

Third — Treating  the  evidence  as  properly  before  the  jury 
Tinder  the  general  issue,  it  is  insisted  that  there  was  a  breach 
of  the  ninth  condition  of  the  policy,  the  substance  of  which 
is  set  out  in  the  recitals  of  the  foregoing  special  plea.  In 
answer  to  the  question  in  the  application,  "What  is  the  title; 
answer  particularly,"  occur  the  words  "Fee  simple,"  and  the 
policy  provides  that  if  the  title  is  not  correctly  set  forth,  as 
"we  have  seen,  the  policy  will  be  void.  There  was  evidence 
tending  to  show  that  this  answer  in  the  application  was  not 
the  answer  of  the  assured,  but  of  the  agent  of  the  insurer. 
Jin  answer  to  the  question,  when  read  to  him  by  the  agent, 
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John  Stocks,  who  alone  made  the  application,  replied,  "My 
wife  has  a  warranty  deed  from  her  father  to  the  land."  There- 
upon the  agent  wrote  in  the  application  the  words,  "Fee  sim- 
ple." This  evidence  is  substantially  uncontradicted,  except 
that  the  agent  testifies  that  he  concluded  from  the  statement 
that  Mrs.  Stocks  had  a  warranty  deed,  that  the  title  was  in 
her  in  fee  simple,  and  that  as  he  wrote  the  answer  he  said, 
"Pee  simple  ?"  and  his  recollection  is  that  Stocks  replied,  "I 
guess  so."  It  was  shown  that  the  title  claimed  by  appellees 
was  under  a  warranty  deed  from  the  father  of  Mrs.* Stocks,  to 
her  and  "her  bodily  heirs."  The  good  faith  of  the  assured  in 
representing  the  title  is  not  questioned.  It  is  shown,  and  not 
controverted,  even  if  the  testimony  of  the  agent  as  to  what 
Stocks  replied  was  credited,  that  Stocks  did  not  know  what 
was  meant  by  "fee' simple,"  or  that  the  deed  did  not  convey 
the  absolute  title. 

But  it  is  insisted  that  the  question  of  good  faith  is  imma- 
terial, as  it  would  be  if  the  representation  of  the  title  be 
treated  as  a  warranty  by  the  assured.  The  question  of  fact 
as  to  whether  the  answer  was  the  act  of  the  assured  or  that 
of  the  agent  of  appellant  was  fairly  submitted  to  the  jury  by 
the  instructions.  Quoting  from  the  abstract  prepared  by  ap- 
pellant's counsel:  "The  second  instruction  is  to  the  effect, 
that  if  defendant's  agent,  in  taking  the  application,  was  in- 
formed of  the  circumstances  of  plaintiffs'  title,  and  from  which 
they  could,  upon  inquiry,  have  learned  its  nature,  and,  with- 
out specifying  the  true  answer  of  the  plaintiffs  in  the  applica- 
tion, concluded  they  had  fee  simple  title,  and  so  inserted  such 
statement  without  plaintiffs'  kaowledge,  then  defendant  can 
not  avoid  liability,"  etc. 

It  was  held  in  Andes  Ins.  Co.  v.  Fish,  71  HI.  620,  that  it 
was  competent  to  show,  by  parol,  that  the  application  was 
filled  out  by  the  agent  of  the  insurance  company  with  full 
knowledge  of  all  the  facts,  for,  as  is  said,  "although  after- 
wards signed  by  the  assured,  it  was  then  the  act  of  the  com- 
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pany  as  well  as  of  the  assured,  and  its  representations  became 
as  conclusive  upon  it  as  they  did  upon  her."  In  this  class  of 
cases  the  admission  of  parol  evidence  for  this  purpose  is  not 
in  violation  of  the  rule  which  excludes  such  evidence  when 
offered  for  the  purpose  of  varying  the  terms  of  a  written  in- 
strument. May  on  Insurance,  (2d  ed.)  183.,  It  is  said  in  the 
case  last  cited,  quoting  from  Atlantic  Ins.  Co,  v.  Wright,  22 
111.  473,  that  "wljen  the  assured  fully  discloses  to  the  com- 
pany or  its  agent  the  necessary  facts,  or  they  are  otherwise 
cognizant  of  them,  and  they  dispense  with  any  act  on  his  part, 
they  are  estopped  from  denying  the  description  adopted  in  the 
policy.  '  If,  from  all  the  facts  in  the  case,  they  erroneously 
determine  that  the  insured  has  one  kind  of  interest  in  the 
premises  when  he  has  another,  they  can  not  be  heard  to  say 
that  they  were  mistaken,  and  by  that  means  to  escape  the  lia- 
bility they  have  incurred."  These  cases  are  directly  in  point, 
as  we  think,  and  demonstrate  the  correctness  of  the  submis- 
sion of  the  case  to  the  jury.  The  same  rule  has,  however, 
been  held  in  other  cases :  Fire  and  Marine  Ins,  Co,  v.  Cor- 
nick,  24  III.  461 ;  Fire  and  Marine  Ins.  Co,  v.  Chestnnt  et  al, 
50  id.  116  ;  Rockford  Ins.  Co.  v.  Nelson,  65  id.  415  ;  New  Eng- 
land Fire  and  Marine  Ins.  Co,  v.  Schettler,  38  id.  166. 

If  the  agent  had  written  the  answer  given  by  the  assured, 

there  is  no  pretence  that  it  would  not  have  been  true  in  every 

particular.     Stocks  was  unfamilar  with  titles  and  technical 

expressions  in  respect  thereof,  while  the  agent  of  the  company 

was  a  lawyer,  and  presumably  familiar  with  the  business  in 

which  he  was  engaged.     If,  when  the  assured  applies  to  an 

agent,  he  discloses  the  source  and  nature  of  his  title,  and  the 

agent  undertakes,  or  is  permitted  by  the  assured,  to  fill  out 

the  application,  and  instead  of  writing  the  title  as  given  and 

disclosed,  may  insert  in  lieu  thereof  conclusions  of  his  own, 

and   the  insurance  company  be  permitted  to  insist  that  the 

words  of  the  agent  and  not  of  the  assured  are  warranties,  ren- 

deriiag  the  policy  void,  the  door  will  be  opened  to  the  perpe- 
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tration  of  unlimited  fraud,  especially  so  upon  that  large  class 
of  property  owners  who  are  unfamiliar  with  the  methods  of 
business  pursued  by  insurance  companies.  If  the- agent  was 
not  satisfied  with  the  answer  given  by  the  assured  he  could 
have  required  further  disclosures,  and  failing  to  obtain  them, 
have  declined  the  risk. 

What  was  said  in  Lycoming  Fire  Ins.  Co.  v.  Jackson^  83  III. 
302,  and  in  Rockford  Ins.  Co.  v.  Nelson,  75  id.  548,  in  re- 
spect of  the  representations  as  to  title,  might  appropriately 
be  repeated  here ;  but  it  is  sufiicient  that,  in  our  opinion,  the 
case  was  properly  submitted  to  the  jury  upon  this  issue,  and 
their  finding  of  fact  living  been  approved  by  the  trial  and 
Appellate  Courts,  is  conclusive.' 

Fourth — The  remaining  point  relied  upon,  arises  under  the 
conditions  of  the  policy  in  respect  of  arbitration,  which  are 
as  follows : 

"The  amount  of  sound  value  and  damage  to  the  property, 
whether  real  or  personal,  covered  by  this  policy,  or  any  part 
thereof,  may  be  determined  by  mutual  agreement  between  the 
company  and  the  assured,  or  failing  to  agree,  the  same  shall 
then  be  submitted  to  competent  and  impartial  arbitrators, 
one  to  be  selected  by  each  party,  the  two  so  chosen,  in  case  of 
disagreement,  to  select  an  umpire,  to  whom  they  shall  refer 
each  subject  of  difference,  and  the  award  of  any  two  of  them, 
in  writing,  under  oath,  shall  be  binding  and  conclusive  as  to 
the  amount  of  such  loss  or  damage,  but  shall  not  determine 
the  validity  of  the  contract  nor  the  liability  of  this  company, 
nor  any  other  question,  except  only  the  amount  of  such  loss 
or  damage.  Each  party  shall  pay  their  own  arbitrator  and 
one-half  the  cost  of  the  umpire.  It  shall  be  optional  with 
this  company  to  take  the  whole  or  any  part  of  the  articles  at 
their  appraised  value,  and  further,  that  it  shall  be  optional 
with  the  company  to  repair,  to  rebuild  or  replace  the  property 
lost  or  damaged  with  like  kind  or  quality  within  a  reasonable 
time,  giving  notice  of  their  intention  to  do  so  within  sixty  days 
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after  receipt  of  the  proofs  herein  reqaired,  and  until  such 
proofs,  plans  and  specifications,  declarations  and  certificates, 
are  produced  by  the  claimant,  and  such  examinations  and 
Arbitrations  permitted  and  had,  the  loss  shall  not  be  payable. 

"No.  12.  It  ife  furthermore  hereby  expressly  provided  and 
mutually  agreed,  that  no  suit  or  action  against  this  company 
for  the  recovery  of  any  claim,  by  virtue  of  this  policy,  shall 
be  sustainable  in  any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained  fixing  the  amount  of  such  claim 
in  the  manner  above  provided,  which  is  agreed  to  be  a  condi- 
tion precedent,  nor  unless  such  suit  or  action  shall  be  com- 
menced within  twelve  months  after  the  date  of  the  fire  from 
which  such  loss  shall  occur." 

The  company  stipulated  to  make  payment  for  any  loss  or 
damage  accruing  under  the  policy,  "sixty  days  after  the  proofs 
of  the  same,  as  required  by  the  company,  shall  have  been 
made  by  the  assured  and  received  at  the  office  in  Chicago, 
and  the  loss  shall  have  been  ascertained  and  proved  in  ac- 
cordance with  the  terms  and  provisions  of  this  policy,  unless 
the  company  shall  have  given  notice  of  their  intention  to  re- 
place, rebuild  or  repair  the  property  damaged  or  destroyed." 

This  case  differs  from  that  of  German  Itis,  Co.  v.  Steiger, 
109  111.  254,  Birmingham  Ins.  Co.  v.  Pulver,  126  id.  331, 
Hutchinson  v.  Liverpool,  etc.,  Ins.  Co.  153  Mass.  143,  Wright 
V.  Smquehanna  Ins.  Co.  110  Pa.  St.  29,  Nurney  v.  Firemen's 
Fund  Ins.  Co.  63  Mich.  633,  and  like  cases,  in  that  the  con- 
dition thexe  was,  that  arbitration  was  to  be  had  upon  the 
written  request  of  either  party,  and  it  was  there  held,  that  as 
it  was  the  right  of  either  party  to  demand  arbitration,  it  was 
the  right  of  the  parties  to  waive  it,  and  if  io  demand  was 
made  therefor  it  would  be  presumed  to  have  been  waived.  In 
the  case  at  bar,  arbitration  fixing  the  amount  of  the  loss  is, 
by  the  contract  of  the  parties,  made  an  absolute  condition 
precedent  to  the  maintenance  of  an  action  upon  the  policy, 
and  it  has  been  so  expressly  held,  upon  exactly  the  same 
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conditions,  in  Chippewa  Lumber  Co.  v.  Pkenix  Ins.  Co.  80 
Mich.  116.  See,  also,  Birmingham  Ins.  Co.  v.  Pulver,^  supra, 
and  oases  there  cited. 

Treating  the  provisions  of  the  contract  of  insurance  as  re- 
quiring, as  a  condition  precedent  to  the  right  of  action,  that 
arbitration  should  be  had,  it  is  clear  that  this  action  is  pre- 
maturely brought  unless  arbitration  has  been  waived,  or  the 
assured  has,  by  performance  or  oflfer  to  perform,  discharged 
the  condition  on  his  part.  Thjs  provision,  when  there  is  no 
matter  of  dispute  except  as  to  the  value  of  the  property  dam- 
aged or  destroyed,  furnishes  a  cheap  and  expeditious  mode  of 
determining  the  rights  of  the  parties,  and  the  power  of  the 
parties  to  contract  for  arbitration  to  that  extent  has  generally 
been  upheld.  This  and  likp  clauses  are  inserted  in  the  policy 
by  the  insurance  company,  however,  without  any  special 
stipulation  between  the  parties  in  reference  thereto,  and  for 
the  protection  and  benefit  of  the  company.  The  insured  must 
arbitrate,  or  offer  to  do  so,  unless  the  obligation  is  waived, 
while  the  company  may  or  not,  at  its  option,  the  only  effect 
of  its  neglect  or  refusal  being,  to  waive  its  right  to  insist  upon 
the  condition  when  sued  upon  the  policy.  Moreover,  no  val- 
uation of  the  property  can  increase  the  amount  to  be  recov- 
ered by  the  assured,  while  the  appraisement  may  diminish 
the  amount  to  be  paid  by  the  company.  The  rule,  therefore, 
so  often  announced  by  this  court,  that  in  construing  these  and 
like  clauses  that  construction  is  to  be  adopted  which  is  most 
favorable  to  the  insured,  applies.  Aurora  Fire  Ins.  Co.  v. 
Eddy,  49  111.  106  ;  Commercial  Ins.  Co.  v.  Robinson^  64  id.  265. 

That  the  parties  may  waive  the  condition  requiring  arbitra- 
tion, as  well  as  those  conditions  relating  to  proof  of  loss,  and 
the  like,  is  uniformly  held.  The  fire  occurred  May  17,  1890. 
Within  a  few  days  proofs  of  loss  were  made  out  and  forwarded. 
On  the  9th  of  June  the  general  oflScers  of  the  company  replied, 
expressing  dissatisfaction  with  the  proofs  of  loss  because  the 
articles  of  property  given  as  damaged  or  destroyed  were  listed 
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at  their  cost  price,  instead  of  their  value  at  the  time  of  the 
loss,  and  disputing  the  correctness  of  the  claim,  and  the  good 
faith  of  appellees  in  claiming  that  it  was  a  total  loss.  That 
letter  contained  also  the  following :  "The  circumstances  under 
which  this  fire  occurred  are  such  that  we  do  not  feel  justified 
in  extending  to  you  any  measure  of  grace,  in  considering  your 
claim,  which  you  may  not  fairly  demand  under  the  terms  of 
the  policy.  There  is  at  least  one  fact  that  looks  very  peculiar, 
and  until  our  minds  are  relieved  of  the  doubts  which  we  have 
come  to  receive  in  regard  to  the  integrity  of  this  loss,  we  shall 
offer  you  no  benefits  that  you  may  not  demand  under  a  strict 
construction  of  the  policy."  It  next  appears  that  the  assured 
employed  the  agent  of  the  company  who  issued  this  policy, 
and  had  him  make  up  the  proofs  of  loss,  accompanying  them 
with  his  certificate,  as  notary,  of  the  good  faith  of  the  loss,  as 
required  by  the  policy.  The  second  letter  of  the  company, 
written  June  17,  rejects  these  proofs  of  loss,  for  the  reason 
that  the  person  certifying  to  them  was  not  tiie  notary  nearest 
to  the  insured  premises.  It  is  again  stated  in  this  letter  that 
the  company  does  not  agree  with  the  assured  as  to  the  amount 
of  their  loss,  and  again  expresses  doubt  as  to  the  good  faith 
of  the  assured  in  making  their  claim.  This  objection  to  the 
proofs  of  loss  was,  as  it  would  seem,  obviated  by  obtaining 
the  certificate  of  the  proper  officer,  so  that  no  further  com- 
plaint is  made  of  the  proofs  of  loss. 

There  seems  to  have  been  no  further  correspondence  until 
the  23d  of  August  following,  when  the  assured  wrote  the  gen- 
eral agent  of  the  company  as  follows :  "I  would  like  for  you 
to  inform  me  what  disposition  there  has  been  made  with  our 
claim  under  policy  No.  1174,"  the  policy  in  suit.  "I  have 
waited  for  some  time  to  hear  from  you,  but  have  not,  and  so 
I  write  for  information."  The  company  replied  as  follows: 
"Replying  to  your  letter  of  August  23,  received  this  morning, 
we  beg  to  say  that  our  views  of  this  matter  have  been  fully 
expressed  in  our  previous  correspondence,  and  have  nothing 
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at  this  time  to  add."  Looking  into  that  correspondence,  the 
assured  would  find  nothing  more  required  of  them  than  they 
had  already  done.  They  had  obviated  every  objection  made 
to  the  proofs  of  loss  which  had  been  pointed  out,  and  there 
remained  only  the  expressions  of  doubt  as  to  the  integrity  of 
the  loss,  and  a  general  statement  that  the  company  intended 
to  insist  upon  a  strict  construction  of  the  rights  of  the  assured 
under  the  policy.  We  are  of  opinion  that  common  fairness 
required  it,  if  the  company  intended  to  insist  upon  its  right 
to  have  the  extent  of  its  liability  fixed  by  arbitration,  to  have 
then  called  attention  to  the  provision  of  the  policy  requiring  it. 
Having  met  every  requirement  made  by  the  company  in  the 
correspondence,  and  being  told  by  the  reply  to  their  letter  of 
the  23d  of  August  that  the  "views"  of  the  company  in  respect 
**of  this  matter"  were  "expressed  in"  the  "previous  correspond- 
ence," and  that  it  had  nothing  to  add  thereto  ip  determining 
what  disposition  should  be  made  of  appellees'  claim,  they  were 
justified  in  concluding  that  whatever  further  contest  there 
should  be  must  necessarily  be  in  the  courts  to  determine  the 
liability  of  the  company  under  the  policy. 

As  before  said,  while  there  are  general  statements  that  the 
company  intended  to  insist  upon  a  strict  construction  of  the 
rights  of  the  assured  under  the  policy,  and  a  refusal  to  extend 
to  them  any  grace  or  benefits  not  given  by  such  a  construe-^ 
tion,  and  had  expressed  at  least  a  suspicion  of  the  hona  fides 
of  the  loss  and  integrity  of  the  claim,  the  correspondence  had 
been  otherwise  devoted  to  pointing  out,  specifically,  objec- 
tions to  the  proofs  as  furnished.  When,  therefore,  the  com- 
pany said  that  its  views  were  expressed  in  the  correspondence 
and  it  had  nothing  to  add,  the  inference  necessarily  was,  if 
the  objections  to  the  proofs  of  loss  had  been  obviated,  that 
appellees  would  be  required  to  establish  the  hona  fides  of  the 
loss  and  of  their  claim,  which  alone  could  be  determined  in 
an  action  upon  the  policy.  The  mere  silence  of  the  company 
would  not  amount  to  a  waiver  of  its  right  to  insist  upon  the 
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condition,  but  when  it  placed  its  determination  upon  the 
grounds  stated  in  the  correspondence,  which  were  such  as 
could  not  be  submitted  to  arbitration  under  the  provisions  of 
the  policy,  it  must  be  held  to  have  waived  the  condition  re- 
quiring arbitration,  {German  Ins.  Co.  v.  Gveck,  130  111.  345,) 
and  especially  is  this  so  where  the  assured  would  be  misled 
to  their  prejudice  into  bringing  suit  upon  the  policy  without 
first  having  obtained  an  award.  The  company  was  not  bound 
to  speak  at  all,  but  when  asked,  in  effect,  what  its  determina- 
tion was,  if  it  answered,  good  faith  required  that  it  should 
disclose  the  true  ground  of  its  defense.  Derrick  v.  Lamar 
Ins.  Co.  74  111.  404;  Continental  Ins.  Co.  v.  Rtickman,  127  id. 
364;  Phenix  Ins.  Co.  v.  Tucker,  92  id.  64;  Tayloe  v.  Mer- 
chants* Ins.  Qp.  9  How.  390 ;  Columbian  Ins.  Co.  v.  Lawrence, 
10  Pet.  25;  Thuring  v.  Great  Western  Ins.  Co.  Ill  Mass.  93; 
2  Wood  on  Fire  Insurance,  1015,  1016;  May  on  Insurance, 
618,  et  seq. 

The  evidence,  however,  shows  that  the  assured  endeavored, 
in  good  faith,  to  comply  with  the  condition  of  the  policy  in 
respect  of  arbitration.  Within  sixty  days  after  furnishing 
the  final  and  satisfactory  proofs  of  loss,  assured,  acting  under 
the  advice  of  the  learned  counsel  who  appears  in  this  case 
for  the  company,  made  a  demand  upon  an  agent  of  the  com- 
pany to  submit  the  question  of  extent  of  the  loss  to  arbitra- 
tion, and  gave  notice  t>f  their  readiness  and  willingness  so  to 
do.  The  objection  is,  that  the  agent  upon  whom  the  demand 
was  made  had  no  authority  to  act  for  the  company  in  that 
behalf,  apd  it  is  shown  that  the  agent's  authority  was  confined 
to  securing  insurance,  receiving  premiums  and  issuing  poli- 
cies, but  he  had  no  authority  to  bind  the  company  in  respect 
of  adjustment  of  losses,  and  it  is  therefore  insisted  that  notice 
to  and  demand  upon  him  was  not  notice  to  or  demand  upon 
the  company  for  a  submission  under  the  policy.  We  think, 
under  the  facts  of  this  case,  the  assured  were  warranted  in 
treating  the  agent  as  a  general  agent  of  the  company.     Per- 


Digitized  by 


Google 


336  Fhenix  Ins.  Go.  t;.  Stocks  et  al. 

Opinion  of  the  €k>urt. 

sons  dealings  with  an  agent  can  not  know,  ^or  are  they  required 
to  know,  the  limitations  upon  his  power  to  represent  his  prin- 
cipal. The  company  is  bound  by  the  acts  of  its  agent  in  the 
exercise  of  powers  within  the  apparent  scope  of  his  authority, 
unless  limitation  upon  such  powers  is  brought  to  the  notice  of 
the  assured. .  {Fire  and  Marine  Ins,  Co.  v.  Chestnut,  supra ; 
Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  68  111.  463 ;  Home  Life 
Ins.  Co.  V.  Pierce,  75  id,  426 ;  Commercial  Ins.  Co.  v.  Ruckman, 
supra.)  The  agent  upon  whom  the  demand  was  made  went 
with  the  general  adjuster  of  the  company  to  view  the  premises, 
was  present  at  the  measurements  taken,  and  at  the  interviews 
with  the  assured  looking  to  an  adjustment  of  the  loss.  It  has 
been  repeatedly  held  by  this  court,  that  an  agent,  although 
local  in  respect  of  the  territory  in  which  he  operates,  who  is 
clothed  with  general  power  to  solicit  and  n^ake  contracts  of 
insurance  for  the  company,  is  so  far  a  general  agent  that  no- 
tice to  him  of  facts  affecting  the  contract  is  notice  to  tl:e 
company,  {^tna  Ins.  Co.  v.  Mxiguire,  51  111.  342 ;  Continental 
Ins.  Co.  V.  Ruckman,  supra,  and  cases  there  cited ;  Famum  v. 
Phcenix  Ins.  Co.  83  Cal.  246  ;  Wood  on  Fire  Insurance,  1175, 
1176.)  Whether  this  agent  was  apparently  clothed  with  au- 
thority to  represent  the  company  in  the  adjustment  of  this 
loss,  or  to  accept  service  of  the  demand  and  notice  for  arbi- 
tration, under  the  conditions  of  the  policy,  was  a  question  of 
fact,  to  be  determined  by  the  jury  upo»  consideration  of  all 
the  facts  and  circumstances  proved. 

No  good  purpose  will  be  served  by  an  examination  in  detail 
of  the  instructions  given  and  refused.  The  case  was  submitted 
to  the  jury  upon  the  various  issues  of  fact,  in  accordance  with 
the  views  herein  expressed.  There  was  nothing  in  the  instruc- 
tions refused,  proper  to  be  given,  that  was  not  fully  covered 
by  others  given. 

We  are  of  opinion  that  there  is  in  the  record  no  prejudicial 
error,  and  the  judgment  of  the  Appellate  Court  is  accordingly 
affirmed.  Judgment  affirmed. 
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Syllabus. 


The  Chicago  Drop  Forge  and  Foundry  Company 

V. 

Cornelius  Van  Dam,  by  next  friend,  etc. 

Filed  at  Ottatca  March  31, 1894. 

1.  Master  and  servant— duty  of  master  to  furnish  suitable  and  safe 
appliances.  There  is  an  implied  contract  between  an  employer  and 
employe  that  the  former  will  provide  the  latter. with  suitable  means^ 
appliances  and  instrumentalities  for  the  performance  of  the  labor  re- 
quired. 

2.  Where  a  master,  on  being  notified  by  the  servant  of  defects  that 
render  the  service  dangerous,  expressly  promises  to  repair  the  defect, 
or  to  do  what  is  equivalent  thereto,  the  servant  may  continue  in  the 
employment  for  such  a  period  of  time  as  it  would  be  reasonable  to 
allow  for  the  performance  of  the  promise. 

3.  Same — injuries  to  servant  from  defective  machinery.  Xa  a  general 
rule,  the  servant  will  be  regarded  as  voluntarily  incurring  the  risk 
resulting  from  the  use  of  defective  machinery,  if  its  defects  are  as  well 
know  to  him  as  to  the  master.  But  this  rule  will  not  be  applied  when 
the  master,  by  urging  on  the  servant,  or  coercing  him  into  danger,  or 
in  some  other  way,  directly  contribOtes  to  the  injury. 

4.  In  such  case,  if  injury  results,  the  servant  may  recover,  unless  the 
danger  is  such  that  no  prudent  person  would  continue  to  perform  the 
service.  The  servant's  knowledge  of  the  defect  is  not,  under  such  cir- 
cani.stances,  conclusive  of  want  of  due  care  on  his  part,  because  the 
promise  of  the  master  to  remove  the  danger  justifies  him  in  continuing 
in  the  service,  and  relieves  him  of  the  charge  of  negligence.  If  the 
master  fails  to  make  his  assurance  good,  he  is  chargeable  with  a  faiU 
lire  to  exercise  ordinary  care.  It  is,  however,  a  question  of  fact,  for  the 
jury  to  determine,  whether  the  defect  is  so  serious  that  a  prudent  per- 
son  i?rouId  not  continue  in  the  performance  of  the  required  work. 

5-      Nkgligence — exercising  due  care — age  and  discretion  considered. 
In  an  action  by  a  servant  against  a  master,  by  a  boy  between  fourteen 
^uid.  fifteen  years  of  age,  for  a  personal  injury  resulting  from  the  use  of 
defective  machinery,  the  jury  will  have  the  right  to  consider  whether, 
nnd.er  all  the  circumstances  of  the  case,  the  plaintiff  was  guilty  of  con- 
tributory negligence,  or  whether  the  defendant,  through  its  foreman, 
assumed  the  responsibility  of  any  accident  that  might  occur.    Among 
tlie  circumstances  to  be  so  considered  are  the  age,  intelligence  and 
discretion  of  the  plaintiff,  and  his  capacity  to  understand  and  appre- 
oiBto  tlie  danger  to  which  he  was  exposed. 
22—149  Tiil*. 
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6.  If  a  boy  between  foui*teen  and  fifteen  years  of  age  is  responsible 
for  his  own  negligence,  he  yet  maybe  so  immature  and  inexperienced 
that  his  judgment  as  to  a  danger  which  ^ihreat^ns  him  wiil  be  influ- 
enced largely  by  the  conduct,  directions  and  promises  of  an  older 
person,  especially  where  si;ch  person  is  his  employer,  having  control 
of  his  time  and  labor. 

7.  IssTitvoTiOTxa— directing  what  the  verdict  shall  be.  Where  the 
evidence  given  at  the  trial,  with  the  inferences  properly  arising  there- 
from, is  not  insufficient  to  support  a  verdict  in  the  plaintiff's  favor,  an 
instruction  to  the  jury  to  find  for  the  defendant  will  be  properly  over* 
ruled. 

AppbaIj  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  conrt  on  appeal  from  the  Circuit  Court  of  Cook, 
county;  the  Hon.  S.  P.  MoConnell,  Judge,  presiding. 

Messrs.  Green,  Willits  &  Bobbins,  for  the  appellant. 

Mr.  8.  P.  DouTHART,  for  the  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court  r 

This  is  an  action  to  recover  damages  for  a  personal  injury. 
Verdict  and  judgment  in  the  trial  court  were  in  favor  of  the 
plaintiff,  the  appellee  here,  and  said  judgment  has  heen  af- 
firmed by  the  Appellate  Court,  whence  the  case  is  brought 
before  us  by  appeal.  It  is  not  claimed  by  appellant,  that  any 
error  was  committed  in  the  admission  or  rejection  of  evidence. 
No  instructions  were  asked  by  the  plaintiff,  and  only  one  in- 
struction was  asked  by  the  defendant.  That  instruction  was 
refused,  and  its  refusal  is  the  sole  ground  upon  which  the 
appellant  relies  for  a  reversal.  By  it  the  court  was  asked  to 
instruct  the  jury  "that,  under  the  evidence  in  this  case,  the 
plaintiff  cannot  recover,  and  the  verdict  should  be  for  the 
defendant." 

After  a  careful  examination,  we  are  unable  to  say,  that  the 
evidence,  as  given  at  the  trial,  with  all  the  inferences  which 
the  jury  could  justifiably  draw  therefrom,  was  so  insufficient 
to  support  a  verdict  for  the  plaintiff,  that  the  eourt  would 
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have  been  authorized  in  directing  a  verdict  for  the  defendant. 
{Simmons  v.  Chicago  d  Tomah  R.  R.  Co.  110  111.  340). 

On  June  25,  1890,  when  the  accident  occurred,  the  plaintiff 
was  a  boy,  between  14  and  15  years  of  age,  and  was  then  em- 
ployed by  the  appellant  company,  in  its  drop  forge  and  foundry 
works  in  Chicago,  where  he  had  been  working  from  the  time 
he  was  12  years  old.  About  9  o'clock  on  the  morning  of  that 
day,  he  was  assigned  to  the  task  of  operating  one  of  a  number 
of  large  iron  hammers,  propelled  by  steam,  and  weighing 
900  pounds.  The  drop  hammer  moved  up  and  down  between 
guide-shafts  on  either  side,  and,  upon  its  descent,  would  strike 
upon  an  iron  base,  having  an  opening  for  the  insertion  of  dies 
for  shaping  iron.  On  the  under  side  of  the  hammer  was 
another  opening,  in  which  another  die  for  shaping  is  placed* 
The  drop  hammer,  when  raised  above  the  base,  was  kept  in 
place  by  what  is  called  a  "dog,"  "L"-shaped,  working  on  a 
pivot  in  one  side  of  the  guide-shaft,  and  catching  on  a  bar 
that  passes  through  the  hammer.  A  spring  lever,  in  the  top 
of  which  the  outer  end  of  the  "dog"  is  fastened,  is  attached  to 
the  base,  and  supplied  with  a  treadle.  When  the  operator 
steps  on  the  treadle,  the  lever  is  pulled  down,  the  "dog"  is 
drawn  from  under  the  bar,  and  the  hammer  falls  by  its  own 
weight,  and  strikes  the  required  blow. 

Before  the  injury,  appellee  had  been  engaged  at  another 
hammer  in  shaping  shears  from  heated  iron,  and  used  tonga 
to  pat  the  iron  under  the  hammer.  The  evidence,  however^ 
tends  to  show,  that  he  was  not  familiar  with  the  kind  of  work 
done  at  the  machine  where  he  was  injured  by  a  fall  of  tho 
drop-hammer  upon  his  hand,  tearing  it  to  pieces  and  necessi* 
tatiDg  its  amputation.  On  the  morning  in  question,  the  fore- 
man of  the  shop,  who  had  charge  of  the  work,  and  of  the  men 
and  boys  engaged  in  it,  ordered  a  boy  older  and  more  experi- 
enced than  appellee,  to  leave  the  hammer  which  caused  the 
injury,  and  placed  appellee  there  to  operate  it,  so  as  to  shape, 
from  cold  iron,  buggy  clips  for  the  axles  to  which  the  thills  of 
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buggies  are  attached.     The  boy,  removed  from  the  work  at 
that  time,  was  placing  the  clips  under  the  hammer  with  his 
hands.     The  foreman  spent  a  few  moments  in  showing. appel- 
lee how  to  shape  the  clips,  placing  two  or  three  of  them  under 
the  hammer  with  his  hands,  and  stepping  on  the  treadle,  and 
taking  out  the  clips,  when  they  were  shaped,  with  his  hands. 
He  then  left  appellee  and  went  to  another  part  of  the  shop. 
After  appellee  had  worked  about  15  minutes,  the  "dog"  slipped 
off,  and  let  the  hammer  fall,  although  the  treadle  had  not 
been  pressed.     At  this  time  appellee  escaped  injury  from  the 
hammer  thus  suddenly  and  unexpectedly  falling.    A  workman 
near  by,  seeing  "the  hammer  slipping  off  the  dog,"  came  for- 
t¥ard  and  warned  appellee  not  to  put  his  hand  under  the  ham- 
mer.    Appellee  then  went  to  the  foreman,  and  informed  him 
that  the  "dog"  was  out  of  order,  and  did  not  hold  the  hammer. 
The  foreman  ran  the  hammer  up  and  down  one  or  more  times, 
and  it  did  not  fall.     Appellee  asked  him  to  have  the  "dog" 
fixed,  but  was  told  to  go  on  with  the  work,  that  they  were  in 
a  hurry  for  the  clips  which  had  to  be  shipped  away,  and  that 
the  "dog"  would  be  fixed  as  soon  as  the  balance  of  the  clips 
had  been  shaped.    The  appellee  then  asked  for  a  pair  of  tongs 
to  handle  the  iron  with,  so  that  it  would  not  be  necessary  for 
him  to  put  his  hands  under  the  hammer.     The  foreman  told  ' 
him  to  keep  on  with  his  work,  and  he  would  get  him  a  pair 
of  tongs.     The  boy  obeyed,  and  the  foreman  went  away,  but 
brought  no  tongs.    In  about  30  minutes  the  "dog"  again  slip- 
ped from  the  hammer  without  pressure  on  the  treadle,  while 
appellee  was  placing  the  iron  under  the  hammer  and  taking 
out  the  clips  with  his  hands.     The  hammer  fell  suddenly  and 
without  warning,  and  drove  the  die  through  the  center  of  one 
of  his  hands.    The  facts  thus  stated  were  sworn  to  by  appellee, 
and  in  most  respects  are  confirmed  by  the  testimony  of  other 
•witnesses.     In  some  particulars  he  is  contradicted  by  some 
of  appellant's  witnesses,  but  it  was  a  matter  for  the  jury  to 
determine  whether  he  or  the  contradicting  witnesses  should 
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be  believed.    The  evidence  tended  to  establish  such  a  state  of 
affairs  as  is  above  set  forth. 

It  is  proven  beyond  question,  that  the  "dog"  was  worn,  and 
so  defective  that  the  hammer  was  liable  to  slip  away  from  it 
and  fall.  It  is  also  shown,  that  appellant's  foreman  was 
notified  of  this  defect  and  failed  to  remedy  it.  There  is  an  • 
implied  contract  between  the  employer  and  the  employe,  that 
the  former  will  provide  the  latter  with  suitable  means,  appli- 
ances and  instrumentalities  for  the  performance  of  the  labors 
required.  [Pennsylvania  Co,  v.  Lynch,  90  111.  334).  It  is  said, 
however,  that  appellee  knew  of  the  defective  condition  of  the 
"dog,"  and,  with  such  knowledge,  continued  to  expose  him- 
self to  danger.  As  a  general  rule,  the  servant  will  be  regarded 
as  voluntarily  incurring  the  risk  resulting  from  the  use  of 
defective  machinery,  if  its  defects  are  as  well  known  to  him 
as  to  the  master.  But  this  rule  will  not  be  applied  where  the 
master,  by  urging  on  the  servant",  or  coercing  him  into  dan- 
ger, or  in  some  other  way,  directly  contributes  to  the  injury. 
(Penn,  Co,  v.  Lynchy  supra). 

The  boy  seems  not  to  have  been  conscious  of  the  extent 
of  the  danger  even  after  the  first  falling  of  the  drop-hammer, 
until  one  of  the  workmen,  older  than  himself,  warned  him 
against  it.  The  foreman,  whose  business  it  was  to  see  that 
the  machinery  was  in  proper  shape,  experimented  with  the 
hammer,  by  causing  it  to  rise  and  fall  in  appellee's  presence, 
and  succeeded  in  showing  him  that,  during  those  experiments 
at  least,  the  "dog"  was  sufficient  to  hold  the  hammer.  He 
then  insisted,  that  the  work  in  hand  should  be  finished  before 
the  "dog"  was  repaired  ;  and  the  effect  of  this  conduct  of  his 
superior  upon  the  mind  of  the  boy  may  have  been  to  lead  him 
to  the  conclusion,  that  the  work  could  be  done  before  the  hap- 
pening of  another  accident.  In  addition  to  this,  when  appellee 
suggested  the  use  of  tongs,  which  would  enable  him  to  do  the 
work  without  putting  his  hands  under  the  hammer,  the  fore- 
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man  induced  him  to  proceed  with  his  work  upon  the  promise 
that  he  would  get  the  tongs. 

The  promise  here  made  was  not  a  promise  to  repair  the 
defective  machinery,  but  it  was  a  promise  to  furnish  an  in- 
strument or  tool,  the  use  of  which  would  have  the  same  effect 
as  the  repairing  of  the  machinery,  namely,  lessen  the  danger  of 
accident.  Where  a  master,  on  being  notified  by  the  servant  of 
defects  that  render  the  service  dangerous,  expressly  promises 
to  repair  the  defect,  or  to  do  what  is  equivalent  thereto,  the 
servant  may  continue  in  the  employment  for  such  a  period  of 
time  as  it  would  be  reasonable  to  allow  for  the  performance 
of  the  promise.  In  such  case,  if  injury  results,  the  servant 
may  recover,  unless  the  danger  is  such  that  no  pruden*  person 
would  continue  to  perform  the  service.  The  servant's  knowl- 
■edge  of  the  defect  is  not,  under  such  circumstances,  conclusive 
of  want  of  due  care  on  his  part,  because  the  promise  of  the 
master  to  remove  the  danger  justifies  him  in  continuing  in 
tbe  service,  and  relieves  him  of  the  charge  of  negligence.  If 
the  master  fails  to  make  his  assurances  good,  he  is  chargeable 
with  a  failure  to  exercise  ordinary  care.  It  is,  however,  a 
question  of  fact  for  the  jury  to  determine,  whether  the  defect 
is  so  serious,  that  a  prudent  person  would  not  continue  in  the 
performance  of  the  required  work.  {Miasoxiri  Furnace  Co.  v. 
Abend,  107  111.  44;  Hough  v.  Railway  Co.  100  U.  S.  213). 

We  think  that,  here,  the  jury  had  a  right  to  consider  whether, 
under  all  the  circumstances  of  the  case,  the  plaintiff  was 
guilty  of  contributory  negligence,  or  whether  the  defendant, 
through  its  foreman,  assumed  the  responsibility  of  any  acci- 
dent that  might  occur.  Among  the  circumstances  so  to  be 
considered  were  the  age,  intelligence  and  discretion  of  the 
appellee,  and  his  capacity  to  understand  and  appreciate  the 
dangers  to  which  he  was  exposed.  (Hinckley  v.  Horazdowsky, 
133  111.  359;  Chicago  Anderson  Pressed  Brick  Co.  v.  Rein'" 
nelger,  140  id.  334 ;  Herdman- Harrison  Milling  Co.  v.  Spehr, 
145  id.  329).     It  is  not  necessary  to  decide  at  what  age  an 
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infant's  responsibility  for  negligence  may  be  presumed  to 
commence,  whether  at  the  age  of  fourteen  years,  or  not.  If 
a  boy  between  14  and  15  years  of  age  is  riesponsible  for  his 
own  negligence,  he  yet  may  be  so  immature  and  inexperienced, 
that  his  judgment  as  to  a  danger,  which' threatens  him,  will 
be  influenced  largely  by  the  conduct,  directions  and  promises 
of  an  older  person,  especially  when  such  older  person  is  his 
employer,  having  control  of  his  time  and  labor.  Hence  his 
youth  and  inexperience  may  be  taken  into  consideration  by 
the  jury  in  determining  the  extent,  to  which  the  conduct,  di- 
rections and  promises  of  his  employer  may  have  operated  to 
influence  him  in  deciding  whether  he  should  continue  in  the 
dangerous  employment,  or  abandon  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Thb  Bake  of  Antigo 
The  Union  Trust  Company. 

Filed  at  Ottavfa  March  31, 1894, 

149       343 

1.  CoNTBAOT— re«cj«8ton  in  part.  As  a  general  rule,  when  a  party  jlQla  ^<^ 
"Wishes  to  rescind  an  entire  contract  he  must  do  so  in  toto,  or  not  at  alL  ^^^  ^^ 
But  this  is  a  rule  of  construction  based  upon  the  intention  of  the  par-  103a  ^336 
ties  to  the  contract,  and  not  a  rule  of  law  controlling  that  intention.  ^^^      343 

2.  A,  being  desirous  of  raising  money,  procured  his  bankers  to  dis-  ^-  ^^ 
count  three  notes  he  held  on  B,  two  for  $3000  each  and  the  last  for  $5430, 

and  the  proceeds  were  placed  by  the  bank  to  the  credit  of  A.  On  the 
evening  of  the  same  day,  the  bankers,  on  learning  of  the  failure  of  B, 
charged  to  A  the  amount  of  the  large  note,  less  the  discount,  and  im« 
mediately  informed  A  of  that  fact  and  also  returned  him  that  note : 
Held,  that  the  rescission  of  the  contract  as  to  the  large  note  might  be 
Acquiesced  in  by  A,  and  that  the  failure  of  A  to  object  showed  an  elec- 
tion to  treat  the  rescission  as  being  effectual. 

3.  Where  the  consideration  is  divisible,  and  the  price  can  be  appor* 
tioned,  then  if  a  distinct  divisible  portion  of  the  consideration  fails. 
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the  price  paid  for  such  portion  may  be  recovered  back.  In  such  ( 
the  purchaser  may  elect  to  take  what  can  be  deliyered  to  him,  and 
if  the  purchase  money  has  been  paid  he  may  recover  back  the  excess, 
or  if  there  has  been  no  payment,  defend  pro  lanio. 

4.  Same — whether  severable.  Where  the  part  to  be  performed  by  one 
party  consists  of  several  distinct  and  separate  items,  and  the  price  to 
be  paid  by  the  other  is.apportioned  to  each  item  to  be  performed,  or 
is  left  to  be  implied  by  law,  such  a  contract  will  generally  be  held  to 
be  severable. 

5.  Bavk— agent  for  collection — payment,  Where  one  bank  receives 
a  note  from  another  bank  for  collection,  the  first  bank  will  thereby 
become  the  agent  of  the  other  for  that  purpose,  and  unless  such  an 
agent  is  specially  authorized  so  to  do,  he  has  no  right  to  accept  in  pay- 
ment  of  the  debt  anything  in  lieu  of  money.  He  has  no  power  to  receive 
a  check  in  payment.  * 

6.  Bank  ohrck— Ha&th'/y  of  bank—notice.  The  check  of  a  depositor 
on  his  banker,  delivered  to  another  for  value,  transfers  to  the  payee 
therein,  and  his  assigns,  so  much  of  the  deposit  as  the  check  calls  for; 
and  when  presented  to  the  bank  for  payment  the  banker  becomea 
liable  to  the  holder  for  the  amount  thereof,  provided  the  drawer  has, 
at  the  time,  sufficient  funds  to  pay  it. 

7.  The  drawing  of  a  check  by  a  depositor  upon  his  banker  operatea 
as  an  assignment  to  the  payee,  as  between  the  drawer  and  drawee. 
But  in  order  to  charge  the  bank  with  the  amount  of  the  check  it  is  ln« 
dispensable  that  the  check  be  first  presented  to  it  for  payment,  or  some 
other  act  done  similar  thereto. 

8.  A  bank  had,  between  the  time  of  making  a  check  on  it  and  its 
presentation  for  payment,  on  deposit  to  the  credit  of  the  drawer  of  the 
check,  funds  suificient  to  meet  the  check,  but  the  bank  had  no  notice 
of  the  existence  of  the  check  until  presented  for  payment,  and  the 
deposit  against  which  it  was  drawn  having  been  reduced  by  proper 
charges  and  deductions,  there  was  not  enough  left  to  pay  the  cheok : 
Held,  that  the  check  w^as  rightfully  dishonored. 

Appeal  from  the  Appellate  Court  for  the  First  District ;- — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  E.  W.  Clifford,  Judge,  presiding. 

On  and  prior  to  September  2,  1890,  A.  Weed  &  Co.  were 
doing  business  at  Ashland,  Wisconsin,  and  that  day  delivered 
their  check  for  $3000,  drawn  upon  the  appellee  bank,  to  ap- 
pellant, and  took  up  a  note  owned  by  appellee,  then  dae» 
against  Hoxie  &  Mellor,  theretofore  sent  to  appellant  by  ap- 
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pellee  for  collection,  and  on  which  A.  Weed  &  Co.  were 
indorsers.     The  check  was  as  follows : 

"Chicago,  September  2,  1890. 
''The  Union  Trust  Company: 

"Pay  to  the  order  of  Amos  Baum,  cashier,  three  thousand 
dollars.  A.  Weed  &  Co." 

The  said  Baum,  cashier  of  the  appellant  bank,  accepted 
the  check  as  so  much  cash,  cancelled  the  note,  delivered  it  to 
A.  Weed  &  Co.,  and  remitted  the  amount,  less  three  dollars 
charges,  to  appellee,  by  draft  on  appellant's  correspondent, 
the  Merchants*  Bank  of  Chicago,  which  draft  was  duly  paid, 
etc.  The  check  was  also  sent  to  the  Merchants'  Bank  of  Chi- 
cago, by  appellant,  for  collection,  and  presented  to  appellee 
for  payment  on  September  4,  1890,  and  dishonored,  where- 
upon due  protest  was  made,  etc. 

On  August  25, 1890,  upon  certain  representations  made  by 
A.  Weed  &  Co.,  appellee  was  to,  and  did  on  September  3  fol- 
lowing, discount  for  them  $11,249.65  of  Hoxie  &  Mellor  paper, 
the  same  being  three  notes,  of  $3000,  $3000  and  $5430,  re- 
spectively. On  September  2,  A.  Weed  &  Co.  had  to  their  credit 
on  the  books  of  appellee  $809.25,  and  on  that  day  and  the 
following,  prior  to  crediting  their  account  with  the  proceeds 
of  the  discounted  paper,  had  overdrawn  their  account  to  the 
amount  of  $5760.57,  so  that  after  deducting  over-drafts  a  bal- 
ance was  left  to  their  credit  on  appellee's  books,  at  the  close 
of  business  on  September  3,  of  $5489.08.'  On  the  evening 
of  this  day  appellee  became  aware  of  the  failure  of  Hoxie  & 
Mellor,  and  at  the  opening  of  business  on  the  morning  of  Sep- 
tember 4  charged  back  to  A.  Weedufe  Co.  the  $5430  note, — 
less  discount,  $85.69, — and  returned  it  to  them,  with  the  fol- 
lowing letter :  • 

"Chicago,  September  4,  1890. 

** Messrs.  A.  Weed  <t  Co.,  Ashlcmd,  Wis,: 

"Dear  Sirs — Upon  being  informed  yesterday  that  Messrs. 
Hoxie  &  Mellor  had  failed,  we  deducted  the  amount  of  the 


Digitized  by 


Google 


34:6  Bank  of  Antigo  v.  Union  Tbust  Co. 

Briel  for  the  Appellant. 

note  of  $5430,  less  discount,  |85.69 — $5344.31 — from  your 
account,  and  herewith  return  the  note. 

"Yours,  respectfully,  q  jj  ^^^^^^  Cashier.^ 

— Thus  leaving  a  balance  to  the  credit  of  A.  Weed  &  Co.  of 
$144.77  at  the  time  of  the  presentation  of  the  check-for  pay- 
ment on  that  day.  An  action  was  brought  by  appellant,  against 
appellee,  on  the  check,  in  the  circuit  court  of  Cook  county, 
and  resulted  in  verdict  and  judgment  for  appellee.  On  ap- 
peal to  the  Appellate  Court  this  judgment  was  afl&rmed,  and 
plaintiff  below  prosecutes  this  further  appeal, 

Messrs.  Flower,  Smith  &  Musgravb,  for  the  appellant: 

One  can  not  rescind  a  contract  and  at  the  same  time  retain 
the  consideration,  in  whole  or  in  part,  which  he  has  received 
under  it.  He  must  rescind  the  contract  in  toto,  or  not  at  all. 
Harzfeld  v.  Converse,  105  111.  534;  Converse  v*  Harzfeld,  11 
111.  App.  173  ;  Jennings  v.  Gage,  13  III.  610 ;  Bowen  v.  SchuUr, 
41  id.  192 ;  Lovington  v.  Short,  77  id.  587 ;  Kellogg  v.  Turpie, 
93  id.  266 ;  Morse  v.  Brackett,  98  Mass.  205 ;  Mansfield  v. 
Trigg,  113  id.  350. 

A  check  is  a  negotiable  instrument,  and  subject  to  the 
same  rules  that  govern  ordinary  bills  of  exchange  in  respect 
to  the  rights  of  the  holder.  2  Daniel  on  Neg.  Inst.  sec.  1652 ; 
BM  V.  Bank,  123  U.  S.  105. 

A  bank  check,  in  this  State,  transfers  the  money  of  the 
drawer  in  the  bank  to  the  payee  the  moment  the  check  is  de- 
livered, and  from  that  moment  it  ceases  to  be  the  property  of 
the  drawer  and  belongs  to  the  payee  or  his  assignee.  Munn 
V.  Burch,  25  111.  35 ;  Insurance  Co.  v.  Stanford,  28  id.  168 ; 
Bank  v.  Ogden,  29  id.  248;  Bickford  v.  Bank,  42  id.  238; 
Brown  v.*Leckie,  43  id.  497 ;  Bank  v.  Bank,  68  id.  398 ;  Bank 
V.  Bank,  80  id.  212;  Bank  y.  Patton,  109  id.  479;  Bank  v. 
Banking  Co.  114  id.  483;  Shaffner  v.  Edgerton,  13  111.  App. 
132;  Bank  v.  Ritzinger,  20  id.  27;  McAllister  v.  Obeme,  43 
id.  287. 
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Messrs.  Gbebn,  Willbtts  &  Bobbins^  for  the  appellee : 
Of  the  righi  to  rescind  a  contract,  and  when  entire,  see 
Wharton  on  Contracts,  sec.  748 ;  Converse  v.  Harzfeld,  11  111. 
App.  173;  Harzfeld  v.  Converse,  105  Dl.  634;  HiU  v.  Rew^r, 
11  Meto.  268 ;  Gushing  v.  Bice,  46  Me.  302 ;  Wooten  v.  Walt- 
ers, 110  N.  C.  251 ;  Preston  v.  Spaulding,  120  111.  208. 

As  to  a  checkholder's  rights,  see  Daniell  on  Neg.  Inst.  sec. 
1638 ;  Morse  on  Banking,  sec.  504 ;  Mann  v.  Burch,  25  111. 
21;  Bank  v.  Ba7ik,  68  id.  398;   Bank  v.  Jones,  137  id.  634. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

It  is  contended  that  the  contract  between  appellee  and  Weed 
&•  Co.,  under  which  the  three  notes  of  Mellor  &  Hoxie  were 
discounted,  was  an  entire  contract,  and  that  appellee  had  no 
right  to  rescind  as  to  the  $5430  note  and  retain  the  proceeds 
of  the  two  $3000  notes.  It  is  true,  as  stated  by  counsel  for 
appellant,  that  the  general  rule  is,  that  when  a  party  wishes 
to  rescind  an  entire  contract  he  must  rescind  it  in  toto,  or  not 
at  all.  {Harzfeld  v.  Converse,  105  111.  534.)  But  it  is  not  to 
be  overlooked  that  this  is  a  rule  of  construction,  based  upon 
the  intention  of  the  parties  to  the  contract,  and  not  a  rule  of 
law,  controlling  that  intention.  (2  Parsons  on  Contracts, 
*521.)  Conceding  that  the  discounting  of  the  notes  in  ques- 
tion constituted  a  contract  between  appellee  and  Weed  &  Co., 
it  does  not  appear  from  the  record,  nor  is  it  claimed,  that 
Weed  &  Co.  have  treated,  or  sought  to  treat,  the  contract  as 
entire  and  indivisible.  On  the  other  hand,  it  does  appear  that 
the  $5430  note  was  returned  to  them  by  appellee,  with  a  letter 
informing  them  that,  having  heard  of  the  failure  of  Hoxie  & 
Mellor,  the  makers  of  the  notes,  the  amount  thereof  had  been 
deducted  from  their  account,  etc.  Weed  &  Co.,  on  September 
6,  1890,  sent  this  note  back  to  appellee,  who,  on  the  8th, 
again  returned  it  to  Weed  ife  Co.,  who,  it  seems,  retained  it. 
The  letter  of  Weed  &  Co.  of  the  6th,  or  their  purpose  in  re- 
turning the  note,  is  not  shown,  nor  does  it  appear  that  they 
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then  or  afterward  asserted  or  undertook  to  assert,  under  the 
contract,  any  right  against  appellee.  In  the  absence  of  any 
proof  to  the  contrary,  it  may,  we  think,  be  said  that  Weed  4; 
Co.,  by  their  silence,  have  themselves  elected  to  treat  the  con- 
tract rescinded  as  to  the  |5430  note.  If  A.  Weed  &  Co.  have 
acquiesced  in  the  rescission  of  the  contract  as  to  the  $5430 
note  by  appellee,  it  can  not  be,  in  the  logic  of  things,  that 
appellant  can  accede  to  any  greater  rights  under  the  contract 
than  A.  Weed  &  Co.,  who,  as  we  have  seen,  in  the  absence  of 
countervailing  proof  on  that  question,  have  elected  to  acqui- 
esce in  the  rescission.  Appellant  being  under  no  constraint, 
in  order  to  protect  its  own  interests  or  rights,  to  pay  the  debt 
of  A.  Weed  &  Co.  to  appellee,  but  having,  as  will  be  seen,  paid 
the  same  voluntarily,  could  not  be  subrogated  to  the  rights  of 
A.  Weed  &  Co.  in  the  premises.     Hough  v.  JEtna  Ins,  Co.  57  I 

111.  318 ;  Young  v.  Morgan,  89  id.  199 ;  Beaver  v.  Blanker,  94 
id.  175. 

But  were  the  foregoing  considerations  not  warranted  by  this  , 

record,  we  think,  under  the  facts  in  this  case,  that  the  dis- 
counting of  the  notes  constituted  an  apportionable  contract. 
The  record  shows  that  in  its  letter  of  September  1,  1890,  (in 
reply  to  one  from  A.  Weed  &  Co.,  containing  the  proposition 
for  discounting  $15,000  of  Hoxie  &  Mellor  paper,)  appellee 
said  that  it  could  "use,  say,  $10,000  of  the  paper"  referred  to, 
"from  September  1st  to  4th,"  and  that  under  this  arrangement 
the  three  separate  notes  above  mentioned  were  discounted  by 
appellee.  It  is  not  contended  that  appellee  had  not  the  right, 
had  the  integrity  of  the  notes,  at  the  time,  been  questionable, 
to  have  refused  to  discount  any  or  all  of  them.  Each  note 
constituted,  in  and  of  itself,  a  separate  and  independent  con- 
tract, upon  a  distinct  consideration,  and  the  books  of  the 
bank  show  that  they  were  discounted  as  separate  and  distinct 
entities.  ' 

The  rule  as  laid  down  by  Parsons  (vol.  2,  p.  *517,)  is:   "If  | 

the  part  to  be  performed  by  one  party  consists  of  several  dis-  I 
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tinct  and  separate  items,  and  the  price  to  be  paid  by  the  othit 
is  apportioned  to  each  item  to  be  performed,  or  is  left  to  be 
implied  by  law,  such  a  contract  will  generally  be  held  to  be 
severable."  And  Wharton  (sec.  748,  Law  of  Contracts,)  says : 
^When  a  consideration  is  divisible  and  the  price  can  be  ap- 
portioned, then,  if  a  distinct  divisible  portion  of  the  consider- 
ation fails,  the  price  paid  for  such  portion  can  be  recovered 
back,"  and  that  "in  cases  *  *  *  in  which  the  considera- 
tion is  divisible,  the  purchaser  may  elect  to  take  what  can  be 
delivered  to  him,  and  in  such  case,  if  the  purchase  money  has 
been  paid,  he  can  recover  back  the  excess,  or,  if  there  has  been 
no  payment,  defend  pro  tanto,"  (See  cases  in  notes.)  In 
Young,  etc.  Co.  v.  Wakefield,  121  Mass.  91,  where  the  action 
was  on  account  for  certain  india  rubber  goods  sold,  and  the 
price  of  each  article,  and  discount  from  the  gross  sum,  were 
stated  in  the  account,  the  court,  in  passing  upon  the  question 
of  whether  the  contract  was  entire  or  divisible,  said :  "We  do 
not 'deem  this  contract  to  have  been  an  entire  one.  That  a 
contract  should  be  of  that  character,  it  is  not  sufficient,  merely, 
that  the  subjects  of  purchase  are  included  in  the  same  instru- 
ment of  conveyance.  If  but  one  consideration  is  paid  for  all 
the  articles,  so  that  it  is  not  possible  to  determine  the  amount 
of  consideration  paid  for  each,  the  contract  is  entire.  (Miner 
v.  Bradley,  22  Pick.  457.)  *  *  ♦  When  many  diflPerent 
articles  are  bought  at  the  same  time,  for  distinct  prices,  even 
if  they  are  articles  of  the  same  general  -description,  so  that  a 
warranty  that  they  are  all  of  a  particular  quality  would  apply 
to  each,  the  contract  is  not  entire,  but  is,  in  effect,  a  separate 
contract  for  each  article  sold.  Johnson  v.  Johnson,  3  B.  & 
P.  162 ;  Miner  v.  Bradley,  supra."  To  the  same  effect  is  the 
doctrine  stated  in  Wooten  v.  Walters^  110  N.  C.  251,  where 
the  sale  was  of  a  stock  of  merchandise  and  land.  It  was 
there  said,  that  "though  a  number  of  things  be  bought  to- 
gether without  fixing  an  entire  price  for  the  whole,  but  the 
price  of  each  article  is  to  b^  ascertained  by  a  rate  or  measure 
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iB  to  the  several  articles,  or  when,  the  things  being  of  dif* 
ferent  kinds,  though  a  total  price  is  named  but  a  certain  price 
is  affixed  to  each  thing,  the  contract  in  such  cases  may  be 
treated  as  a  separate  contract  for  each  article,  although  they 
all  be  included  in  one  instrument  of  conveyance  or  by  one 
contract," — citing  Johnson  v.  Johnson,  and  Miner  v.  Bradley, 
supra.  See,  also,  HiU  v.  Remee,  11  Mete.  268 ;  Gushing  v» 
Rice,  46  Me.  302;  Preston  v.  Spaulding,  120  111.  208. 

We  are,  however,  referred  by  counsel  for  appellant  to  the 
case  of  HarzfeJd  v.  Converse,  supra,  as  maintaining  a  contrary 
view.  This  is  a  misapprehension.  This  case  falls  clearly 
within  the  rule  announced  in  the  Massachusetts  and  other 
cases,  that  where  "the  purchase  is  of  goods,  as  a  particular 
lot,  *  *  *  or  the  number  of  barrels  in  which  the  goods 
are  packed,  the  contract  is  held  to  be  entire."  (Young,  etc. 
Co.  V.  Wakefield,  supra,  and  cases  therein  collated.)  More- 
over, at  the  time  of  the  discounting  of  said  notes,  Weed  &  Co, 
had  overdrawn  their  account  with  appellee  (5760.57.  ,  By 
the  judgments  of  the  circuit  and  Appellate  Courts  the  contro- 
verted question  of  fact  as  to  fraud  on  the  part  of  Weed  &  Go. 
in  the  transaction  is  conclusively  settled,  and  that  such  fraud 
was  consummated  before  the  payment  of  Weed  &  Co.'s  over- 
drafts. This  being  so,  appellee  would  be  excused  from  sur- 
rendering up  to  Weed  &  Co.  the  two  $3000  notes.  {Preston 
V.  Spaulding,  supra,  and  cases  cited.)  We  are  therefore  of 
opinion  that  appellee  had  the  right  to  rescind  the  contract  as 
it  did,  by  returning  to  Weed  &  Co.  the  $5430  note,  and  charg- 
ing the  same  back  to  their  account. 

It  is  also  insisted,  that  although  appellee  had  the  right  to 
partially  rescind  the  contract  as  against  Weed  &  Co,,  it  could 
not  legally  exercise  such  right  as  against  appellant,  it  being 
a  bona  fide  holder  of  the  $3000  check  in  question,  drawn  by 
Weed  &  Co.  on  appellee.  It  appears  that  about  September  2, 
1890,  appellee  sent  to  appellant,  for  collection  and  return,  a 
$3000  note  then  due,  against  Hoxie  &  Mellor,  owned  by  ap- 
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pellee,  and  upon  which  Weed  &  Co.  were  indorsers.  On  that 
day  Weed  &  Co.  gave  appellant  the  check  in  question,  drawn 
on  appellee  for  the  amount  of  the  note,  which  was  at  once 
cancelled  by  appellant  and  surrendered  to  Weed  &  Co.  Ap- 
pellant received  the  check  as  cash,  and  remitted  the  proceeds, 
less  charges,  to  appellee,  by  draft  on  the  Merchants'  Bank  of 
Chicago.  This  remittance  was  received  by  appellee  on  Sep- 
tember 3,  and  paid.  On  the  next  day,  about  noon,  the  check 
sued  on  was  presented  to  appellee  for  payment,  which  was 
refused.  Appellee,  in  the  meantime,  between  the  receipt  of 
the  remittance  and  presentation  of  the  check  for  payment, 
having  become  apprised  of  the  business  failure  of  Hoxie  & 
Mellor  and  the  fraud  of  Weed  &  Co.,  had  charged  back  to 
Weed  &  Go.'s  account,  and  returned  to  them,  the  said  |5430 
note, — ^less  discount,  $85.69, — leaving  a  balance  to  the  credit 
of  Weed  &  Co.  of  1144.77,  only,  when  the  check  was  presented. 
It  is  not  shown  or  pretended  that  appellant,  in  making  collec- 
tion of  said  note,  was  authorized  by  appellee  to  receive  in  pay- 
ment thereof  anything  but  money.  When  appellant  received 
the  note  from  appellee  for  collection,  it  then  and  thereby  be- 
came the  agent  of  appellee  for  that  purpose,  and  the  law  is 
well  settled,  that  unless  such  an  agent  is  specially  authorized 
80  to  do  he  has  no  right  to  accept  in  payment  of  his  principal's 
debt  anything  in  lieu  of  money.  Mathews  v.  Hamilton,  23  111. 
470 ;  Ward  v.  Smith,  7  Wall.  447 ;  Howard  v.  Chapman,  4 
Carr.  &  P.  508;  Story  on  Prom.  Notes,  (7th  ed.)  sees,  115- 
389,  and  notes.  Being  authorized  to  receive  money,  only,  the 
agent  has  no  implied  power  to  receive  a  check  in  payment. 
(Hall  V.  Storra,  7  Wis.  253.)  And  where  the  collection  agent, 
not  being  thereunto  authorized,  accepts  in  payment  of  his 
principal's  demand  a  check  or  depreciated  currency,  and  loss 
ensues  thereby,  he  must  bear  it.  Ward  v.  Smith,  supra;  Morse 
on  Banking,  43-432 ;  Harlan  v.  Ely,  68  Cal.  522. 

But  it  is  claimed  that  the  drawing  of  the  check  by  Weed  & 
Co.  on  appellee  operated  as  an  assignment  to  appellant  of  so 
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much  of  the  fund  on  deposit  against  which  it  was  drawn  as 
was  necessary  to  pay  it.  As  between  the  drawer  and  drawee 
this  is  doubtless  correct.  (Union  Nat.  Bank  v.  Oceana  County 
Bank,  80  111.  212.)  But  in  order  to  charge  the  bank  with  the 
amount,  it  is  indispensable  that  the  check  be  first  presented 
to  it  for  payment,  or  some  other  act  done  equivalent  thereto. 
This  rule  was  announced  in  the  early  case  of  Munn  v.  Burck, 
25  111.  35,  where  it  was  held  that  the  check  of  a  depositor  on 
his  banker,  delivered  to  another  for  value,  transfers  to  the 
payee  therein,  and  his  assigns,  so  much  of  the  deposit  as  the 
check  calls  for,  and  that  when  presented  to  the  bank  for  pay- 
ment the  banker  becomes  liable  to  the  holder  for  the  amount 
thereof,  provided  the  drawer  has,  at  the  time,  sufficient  funds 
on  deposit  to  pay  it,  and  this  doctrine  has  been  subsequently 
re-affirmed  in  numerous  decided  cases  in  this  court,  among 
which  see  Chicago  Marine  and  Fire  Ins.  Co.  v.  Stanford,  28 
111.  168;  Bickford  v.  First  Nat.  Bank,  42  id.  238;  Chicago 
Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68  id.  398 ;  Metropolitan 
Nat.  Bank  v.  Jones,  137  id.  634.  That  appellee  had,  between 
the  time  of  making  the  check  and  its  presentation  for  pay- 
ment, on  deposit,  to  the  credit  of  Weed  &  Co.,  funds  sufficient 
to  meet  the  check,  can  have  no  bearing  on  the  question.  Ap- 
pellee had  no  notice  of  the  existence  of  the  check  until  pre- 
sented for  payment,  and  the  deposit  against  which  it  was 
drawn  having  been,  as  we  have  seen,  depleted,  by  proper 
charges  and  deductions,  until  only  a  meagre  sum  remained, 
there  was  no  sufficient  fund  left  on  deposit  out  of  which  it 
could  be  paid,  and  the  check  was,  therefore,  rightfully  dis- 
honored. 

Other  errors  are  assigned  which  have  been  carefully  con- 
sidered, but  in  view  of  what  has  been  said  no  useful  purpose 
would  be  served  by  a  discussion  of  them. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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1.  CoNTBACTS — in  restraint  of  trade.  All  compacts  between  mer- 
'Chants,  speculators  or  any  class  of  men  to  elevate  or  depress  the  market 
are  injurious  to  the  public  interest,  and  in  restraint  of  trade.  When 
such  a  purpose  is  apparent  in  a  contract  it  strikes  the  agreement  "with 
nullity.  Such  a  combination  of  dealers  is  nothing  less  than  a  conspir- 
acy against  trade,  entered  into  for  selfish  purposes,  and  tending  to 
make  the  poor  poorer  and  the  rich  richer.  Such  design  will  not  be 
furthered  by  the  courts. 

2.  It  makes  no  difference  that  the  agreement  is  only  in  partial 
restraint  of  trade.  If  the  public  is  injuriously  affected  (and  that  is 
necessarily  so  when  the  combination  tends  to  increase  the  price  of  a 
commodity)  it  is  illegal. 

3.  Same — to  "comer**  the  market.  A  combination  of  several  parties 
to  enhance  the  price  of  com,  by  making  large  purchases  and  prevent- 
ing the  fair  selling  thereof,  whereby  an  immense  lot  of  com  is  put  into 
the  hands  of  a  firm  in  the  combine  and  thus  force  up  the  price  of  corn 
in  the  market,  is  contrary  to  public  policy,  and  no  party  to  the  agree- 
ment can  maintain  an  action  for  services  growing  out  of  the  transaction. 

4.  In  an  action  by  commission  merchants  against  a  defendant,  to 
recover  for  moneys  paid  out,  and  for  commissions,  storage,  insurance, 
interest  and  losses  upon  certain  corn  transactions,  in  which  they  acted 
■asthe  defendant's  agents,  the  court  held  as  law  a  proposition  that  if  the 
com  was  purchased  aud.sold  by  the  plaintiffs,  and  advances  were  made 
thereon,  and  insurance  was  also  paid  and  advanced  by  them  thereon, 
in  pursuance  and  execution  of  an  agreement,  understanding  or  com- 
bining by  the  defendant  to  enhance  the  price  of  com  above  what  the 
market  price  thereof  would  have  been  if  left  free  from  manipulation, 
by  buying  the  cash  corn  coming  into  the  Chicago  market  and  by  keep- 
ing back  and  from  tliat  city  market  corn  which  would  otherwise  have 
been  brought  to  such  market  for  sale,  and  the  plaintiffs  were  parties  to 
or  assented  to  and  aided  in  such  agreement,  and  acted  in  the  premises 
as  brokers  or  agents  for  the  defendant  in  pursuance  of  such  scheme, 
-etc,  then  there  can  be  no  recovery  by  the  plaintiffs  for  losses  they  may 
have  sustained  in  the  purchase  and  sale  of  said  corn,  or  for  advances 
made  or  expenses  Incurred,  etc.:  Held,  that  the  proposition  expressed 
the  law  correctly. 

23—149  liiL. 
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5.  EviDENGB — dependent  on  the  iasxua — proving  contract  unlavfuL 
In  an  action  to  recover  under  an  illegal  contract  for  the  buying  and 
selling  of  corn,  as  agent,  and  for  commissions,  etc.,  the  plaintiff  is  not 
bound  to  offer  proof  of  claims  not  made  by  him,  but  the  defendant  Tirill 
have  the  right  to  disprove  plaintiff's  claims,  if  he  can.  The  defendant 
will  have  the  right  to  Introduce  testimony  tending  to  show  that  the 
purchase  and  sales  of  corn  were  alike  part«  of  an  unlawful  attempt  to 
force  the  corn  market,  especially  when  the  evidence  of  both  parties- 
does  not  tend  to  prove  independent  transactions,  but  parts  of  a  single 
scheme. 

6.  Where  issues  are  formed  on  the  allegations  of  the  plaintiff's  dec- 
laration, with  which  is  filed  a  copy  of  the  account  between  the  parties, 
the  competency  of  the  evidence  offered  by  the  defendant,  tending  to 
show  an  illegal  combination  and  agreement  to  force  the  market  for 
com  and  enhance  its  price,  will  not  depend  upon  the  items  of  that 
account. 

7.  Sake — part  of  instrument  offered — all  may  be  required.  Where  it 
was  agreed  between  the  parties  that  either  of  them  might  read  from 
the  transcript  of  the  record  certified  to  the  Appellate  Court,  any  part 
of  the  evidence  offered  by  them,  or  either  of  them,  at  a  former  trial,, 
subject  to  all  objections  to  its  admissibility,  the  plaintiff  insisted  upon 
reading  only  so  much  of  the  former  testimony  as  related  to  purchases 
of  grain,  and  objected  to  the  reading  of  ^11  the  other  parts  thereof. 
The  court  permitted  the  plaintiff  to  elect  what  portions  he  would  read, 
but  overruled  the  objection  to  reading  the  other  parts  of  the  record : 
Held,  that  the  court  properly  disallowed  the  objection. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Frank  Adams,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Ebetzinosb,  for  the  appellants. 

Messrs.  Smith,  Helmer  &  Moulton,  and  Mr:  H.  E.  Wheeusb^ 

for  the  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  assumpsit,  begun  in  the  circuit  court 
of  Cook  county,  by  appellants,  against  appellees.  The  decla- 
ration contained  the  common  counts  for  goods  sold  and  de- 
livered, money  lent,  paid  out  and  expended,  had  and  received, 
interest  due,  work  and  materials  furnished,  and  money  found 
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due  on  settlement.  There  was  filed  with  the  declaration  a 
statement  of  account  between  the  parties,  called  by  counsel  a 
bill  of  particulars,  in  which  the  defendants  were  charged  with 
items  amounting  to  $257,461.85,  and  credited  with  $176,- 
307.26,  leaving  a  balance  due  the  pleintiflfs  of  $81,154.59. 
The  action  was,  in  fact,  for  money  claimed  by  plaintiffs  to 
have  been  paid  out,  and  for  commissions,  storage,  insurance, 
,  interest  and  losses  upon  certain  corn  transactions,  in  which 
they  acted  as  the  agents  of  the  defendants.  Pleas  of  the 
general  issue,  non-joinder  of  defendants  and  s^t-oflf  were  filed, 
and  issues  joined  tliereon.  Upon  a  trial  by  the  court,  a  jury 
being  waived,  plaintiflfs  recovered,  but  on  appeal  to  the  Ap- 
pellate Court  for  that  district  the  judgment  was  reversed  and 
the  case  remanded.  Upon  its  re-instatement  in  the  circuit 
court,  plaintiflfs  obtained  leave  to  amend  their  declaration,  and 
filed  another  declaration  precisely  like  the  first,  except  that 
the  ad  damnum  was  increased.  They  also  filed  with  this  last 
declaration  another  account,  in  which  the  charges  against 
plaintiflfs  were  increased  to  $944,137.70,  the  credits  remaining^ 
as  in  the  former  account,  leaving  a  balance  due  plaintiflfs  of 
$767,830.44.  The  same  pleas  and  replications  stood  to  this 
declaration  previously  filed,  and  the  case  was  again  tried  by 
the  court  without  a  jury.  The  judgment  being  for  the  de- 
fendants, plaintiflfs  appealed  to  the  Appellate  Court,  where 
the  judgment  of  the  circuit  court  was  afl&rmed,  the  former 
opinion  being  adopted  by  reference  thereto.  Prom  that  judg- 
ment of  aflSrmance  this  appeal  is  prosecuted. 

By  reference  to  40  111.  App.  523,  a  statement  of  the  facts 
can  be  found,  and  it  will  not  be  necessary  to  repeat  them  here- 
It  will  also  there  appear  that  the  transactions  out  of  which 
plaintiflfs'  claim  is  alleged  to  have  arisen  were  held  to  be  un- 
lawful, as  growing  out  of  a  contract  or  combination  between 
the  defendants,  and  to  which  the  plaintiflfs  were  parties,  to 
unnaturally  enhance  the  price  of  corn  in  the  market.  Coun- 
sel for  appellant  seem  to  understand  that  holding  to  apply 
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only  to  sales,  and  not  to  purchases  or  transactions  growing 
out  of  them,  and  they  insist,  that  whereas,  their  former  dec- 
laration and  account  were  for  a  balance  due  after  giving  the 
defendants  credit  for  the  proceeds  of  certain  sales,  the  declara- 
tion and  bill  of  particulars  upon  which  the  last  trial  was  had 
was  for  the  recovery  of  advances,  etc.,  on  account  of  pur- 
chases, "without  recognizing  the  sale  of  the  corn,  or  any  part 
thereof,  and  without  giving  credit  for  the  proceeds  of  its  sales 
or  any  part  thereof,  treating  the  corn  so  purchased,  in  the 
possession  of  appellants,  as  commission  men  and  agents  for 
appellees."     In  this  way  it  is  attempted  to  place  plaintiffs  in 
the  position  of  maintaining  a  lawful  claim,  and  avoid  what- 
ever illegality  there  may  have  been  in  the  transactions  be- 
tween the  parties  as  to  sales.    This  led  to  an  lyiusual  method 
of  introducing  the  evidence,  for  while  it  was  stipulated  that 
either  party  might  read  from  the  transcript  of  the  record  cer- 
tified to  the  Appellate  Court  from  the  former  trial,  "all  or  any 
part  of  the  evidence  oflfered  by  them,  or  either  of  them,  at  the 
former  hearing  and  trial,     ♦     ♦     ♦     subject,  however,  to  all 
objections  that  may  be  offered  or  urged  against  the  admission 
thereof,  said  objections  to  have  the  same  effect  as  if  originally 
given, by  the  witnesses  being  called  upon  the  stand,"  still 
counsel  for  plaintiffs  insisted  upon  reading  only  so  much  of 
their  former  testimony  as  they  understood  to  relate  to  pur- 
chases, and  objected  to  the  reading  of  all  other  parts  thereof. 
The  court  permitted  them  to  elect  what  portions  they  would 
read,  but  overruled  the  objection  as  to  the  reading  of  other 
parts  of  it.     The  result  was,  that  piece-meal,  by  one  party 
or  the  other,  the  material  portion  of  the  evidence  introduced 
on  the  former  trial  was  re-offered  on  this.     It  is  now  insisted 
that  the  court  below  erred  in  allowing  the  defendants  to  in- 
troduce so  much  of  that  testimony  as  pertained  to  sales  of 
corn.     They  contend  that  by  the  new  declaration  and  bill  of 
particulars  the  issues  were  changed.    The  issues  were  formed 
on  the  allegations  of  the  declaration,  and  not  upon  the  copy 
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of  the  account  between  the  parties,  but  we  are  unable  to  see 
how  the  competency  of  the  evidence  objected  to,  in  any  way 
depended  upon  the  items  in  that  account.  Of  course,  the 
plaintiffs  were  not  required  to  offer  proof  of  claims  not  made 
by  them,  but  the  defendants  certainly  had  a  right  to  disprove 
l^laintiflFs'  claims  if  they  could.  The  testimony  objected  to 
tended  to  show,  if  it  did  not  prove,  that  the  purchases  and 
sales  were  alike  a  part  of  an  unlawful  attempt  to'' force  the 
corn  market.  The  evidence  read  by  plaintiffs  and  that  offered 
by  the  defendants  did  not  tend  to  prove  independent  trans- 
actions, but  parts  of  a  single  scheme.  We  think  the  circuit 
court  ruled  properly  in  disallowing  the  objection. 

Moreover,  we  are  unable  to  find,  either  in  tlie  opinion  of  the 
Appellate  Court  or  the  evidence  in  this  record,  any  warrant 
whatever  for  the  assumption  that'  the  transactions  between 
these  parties  were  lawful  so  far  as  they  related  to  purchases, 
but  unlawful  as  to  sales.  In  the  opinion  of  tlie  court  by 
Waterman,  J.,  after  referring  to  the  evidence  both  as  to  what 
was  to  be  done  in  the  way  of  purchases  and  sales,  citing, 
with  other  testimony,  that  of  Mr.  Foss,  one  of  the  plaintiffs, 
he  says:  "What,  then,  was  this  transaction,  and  if  not  an 
attempt  to  corner  the  market,  was  it  in  ahy  way  an  unlawful 
undertaking?  It  was  clearly  a  combination  to  enhance  the 
price  of  corn.  The  parties  who  entered  into  it  had  on  hand, 
or  had  purchased,  large  quantities  of  corn.  It  is  not  pre- 
tended that  they  had  any  use  or  need  for  more.  Neverthe- 
less, they  entered  into  an  agreement  to  purchase  cash  corn 
and  May  options,  as  the  plaintiff  Foss  testifies,  because  by 
buying  up  the  cash  corn  the  market  would  advance.  Other 
parties  were  also  large  holders  of  corn,  and  they  were  brought 
into  the  arrangement.  A  combination  was  made  not*  only 
to  purchase  corn,  but  to  prevent  the  free  selling  thereof.  All 
the  immense  amount  of  com  owned  by  these  parties  was  put 
into  the  hands  of  the  plaintiffs.  They  were  to  control  all,  and 
thus,  by  united  holding,  united  purchases  and  no  sales,  save 
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such  as  should  be  for  the  benefit  and  the  interest  of  all,  the 
market  was  to  be  controlled,  the  price  of  a  staple  commodity, 
—one  of  the  prime  necessities  of  life, — enhanced,  and  it  was 
expected  great  gains  would  be  made  by  the  parties  to  the  com-  , 
bination,  while  he  who  had  corn  to  buy  for  food  would  be  com- 
pelled to  pay,  not  the  price  of  a  free  market,  but  the  sum  to 
which,  by  such  combination,  such  united  holding  and  with- 
holding, the  market  might  be  forced."  We  are  therefore  not 
left  merely  to  the  presumption  arising  from  the  judgment  of 
affirmance  by  the  Appellate  Court  that  it  found  the  whole 
scheme  to  be  unlawful,  and  that  plaintiffs  were  parties  to  it, 
but  it  expressly  so  stated  in  its  opinion.  An  atternpt  is  made 
to  maintain  the  position  that  there  is  no  evidence  whatever  in 
the  record  to  support  this  finding,  but  it  has  wholly  failed. 
Not  only  does  the  testimony  tend  to  do  so,  but,  in  our  opinion, 
olearly  sustains  the  conclusion  reached  as  announced  in  the 
foregoing  quotation. 

The  only  question  then  remaining  for  us  to  pass  upon  is, 
did  the  triaj  court  err  in  its  rulings  upon  propositions  of  law. 
Plaintiffs'  attorneys  submitted  twenty-three  lengthy  statements 
in  writing,  and  asked  the  court  to  hold  them  propositions  of 
law  applicable  to  the  case,  all  of  which  were  refused.  Many 
of  them  contained  no  distinct  legal  propositions  whatever,  but 
it  is  only  necessary  for  us  to  say,  that  if  the  proposition  held 
at  the  request  of  the  defendants  correctly  stated  the  law  of  the 
case,  each  of  those  asked  by  the  plaintiffs  was  necessarily  erro- 
neous, and  properly  denied.  The  one  held  is  in  the  following 
language : 

"The  court  holds,  as  a  proposition  of  law  applicable  to  this 
case,  that  if  the  corn  known  as  XX  corn  was  purchased  and 
sold  by  Foss,  Strong  &  Co.,  and  advances  were  made  thereon, 
and  storage  and  insurance  were. also  paid  and  advanced  hy 
them  thereon,  in  pursuance  of  and  in  the  execution  of  an 
agreement,  understanding  or  combining  by  the  defendants  to 
advance  and  enhance  the  price  of  corn  above  what  the  market 
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price  thereof  would  have  been  if  left  free  from  manipulation, 
by  buying  up  the  cash  corn  coming  into  the  Chicago  market 
and  by  keeping  back  from  said  Chicago  market  corn  which 
would  otherwise  have  been  brought  to  said  market  for  sale, 
and  Foss,  Strong  &  Co.  were  pa'rties  to  or  assented  to  and 
aided  in  such  agreement,  and  acted  in  the  premises  as  the 
brokers  or  commission  men  for  said  defendants,  in  pursuance 
of  and  in  execution  of  such  scheme  to  thus  enhance  the  price 
of  corn,  then  there  can  be  no  recovery  by  the  plaintiffs  for 
losses  they  may  have  sustained  in  the  purchase  and  sale  of 
said  corn,  or  for  advances  made  or  expenses  incurred,  or  for 
<;ommission  for  purchase  and  sale  thereof." 

This  court  is  fully  committed  to  the  rule  of  law  here  an- 
nounced. (Craft  V.  McConoughy^  79  111.  346;  Samuels  et  al. 
T.  Oliver  et  al.  130  id.  73.)  Our  statute  makes  it  a  penal  of- 
fense to  "corner  the  market,  or  attempt  to  do  so,"  in  relation 
to  any  grain  or  other  commodity,  and  declares  all  contracts 
made  for  that  purpose  void.  (Rev.  Stat.  sec.  130,  chap.  38.) 
We  are  unable  to  distinguish  the  combination  between  these 
parties,  as  found  by  the  Appellate  Court,  from  an  attempt  to 
oorner  the  Chicago  market  in  relation  to  corn.  Practically  it 
is  that,  and  nothing  else.  But  whether  it  is  or  not,  it  was 
an  attempt  to  advance  the  price  of  corn  beyond  the  natural 
market  by  a  combination  between  the  parties,  and  that  the 
law  condemns,  as  against  public  right,  and  void,  and  forbids 
the  courts  to  lend  their  aid  to  those  engaged  therein.  "All 
compacts  between  merchants,  speculators  or  any  class  of  men 
to  elevate  or  depress  the  market  are  injurious  to  the  public 
interest,  and  in  restraint  of  trade.  When  such  a  purpose  is 
apparent  in  a  contract,  it  strikes  the  agreement  with  nullity. 
Such  a  combination  of  dealers  is  nothing  less  than  a  con- 
spiracy against  trade,  entered  into  for  selfish  purposes,  and 
tending  to  make  the  poor  poorer  and  the  rich  richer.  Whether 
the  design  is  to  bring  the  price  of  any  commodity  to  a  point 
below  its  value  in  a  fair  and  open  market,  or  to  raise  it  above 
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its  true  worth,  the  illegality  of  the  combination  is  the  sarne^ 
Such  design  will  not  be  furthered  by  the  courts,  though  there 
may  be  circumstances  under  which  the  object  of  such  a  con* 
tract  does  not  suflSciently  appear  to  expose  the  illegality.  If 
.the  true  character  is  knowrf  the  contract  will  be  held  void," 
(9  Am.  &  Eng.  Elicy.  of  Law,  895,  and  cases  cited.)  The  case 
of  Amot  V.  Coal  Co.  68  N.  T.  558,  cited  in  the  note,  and  the 
authorities  referred  to  in  the  opinion  in  that  case,  fully  sustain 
the  text.  It  makes  no  difference  that  the  agreement  is  only  in 
partial  restraint  of  trade.  If  the  public  is  injuriously  affected 
(and  that  is  necessarily  so  when  the  combination  tends  to  in- 
crease the  price  of  a  commodity  of  general  use)  it  is  illegal. 

On  the  facts  of  this  case  as  they  must  be  accepted  by  us, 
the  judgment  of  the  circuit  court,  and  its  affirmance  by  the 
Appellate  Court,  are  clearly  right.  The  judgment  of  the  latter 
court  is  affirmed.  Jy^gment  affirmed. 


The  People  ex  rel.  Keokuk  and  Hamilton  Bridge  Company 

V, 

William  L.  Guthrie,  Assessor. 

Filed  at  Springfield  January  12, 1694. 

This  case  is  governed  by  the  Keokuk  and  Hamilton  Bridge  Co.  casef. 
146  III.  596,  relating  to  taxation  of  a  bridge  across  the  Mississippi  riyer. 

Appeal  from  the  Appellate  Court  for  the  Third-District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Han- 
cock county;  the  Hon,  Osoar  P.  Bonney,  Judge,  presiding. 

Per  Curiam:  This  cause  was  submitted  with  Keokuk  and 
Hamilton  Bridge  Co.  v.  The  People,  145  111.  596,  and  is  to  be 
governed  by  the  decision  rendered  in  that  case. 

The  judgments  of  the  circuit  and  Appellate  Courts  will  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Thk  Chicago,  Bublington  and  Quincy  Railroad  Company 

r. 
Charles  L.  Jones. 

a 

Filed  at  Springfield  April  2, 1894. 

1.  Bailboads — act  relating  to  extortion  and  unjust  discrimination. 
The  first  section  of  the  act  of  1873,  entitled  "An  act  to  prevent  extortion 
and  unjust  discrimination  in  the  rates  charged  for  the  transportation 
of  passengers  and  freights  on  railroads  in  this  State,"  etc.,  is  merely 
declaratory  of  a  well  known  principle  of  the  common  law.  At  common 
law,  carriers  must  carry  all  freight  offered  to  them,  and  can  only  make 
a  reasonable  charge  for  so  doing. 

2.  Same — power  of  legislature  to  fix  reasonable  rates  for  carriage. 
The  legislature  has  the  power  to  declare  what  is  a  reasonable  compen- 
sation, or  to  fix  the  reasonable  maximum  rates  of  charges,  but  in  the 
absence  of  statutory  regulations  upon  the  subject  the  courts  must  de- 
cide what  is  reasonable^ 

3.  Sah£ — regulation  of  their  charges — power  of  legislature' and  com^ 
missions.  The  legislature  has  the  power  to  directly  fix  the  rates  of 
charges.  It  has  the  right  to  declare  whut  is  reasonable,  and  when  it 
does  so,  its  declaration  is  conclusive  as  to  the  reasonableness  of  the 
rates,  and  a  charge  beyond  the  maximum  fixed  by  it  must  be  regarded 
as  unreasonable.  But  where  the  legislature  creates  a  commission  to 
regulate  the  rates  of  charges,  such  commission  has  no  power  to  make  a 
schedule  of  rates  which  shall  be  final  and  conclusive  evidence  as  to  the 
unreasonableness  of  the  charges,  because  judicial  inquiry  is  thereby 
cut  off. 

4.  Where  a  commission  is  created  with  authority  to  make  schedules 
which  shall  be  prima  facie  evidence  of  the  reasonableness  of  the  rates 
of  carriers  by  rail,  the  court,  in  a  suit  against  the  carrier,  can  inquire 
and  determine  what  is  a  reasonable  rate.  Such  is  the  character  of  the 
Illinois  act  of  1873. 

5.  Sake — power  of  legislature  to  fix  reasonable  maximum  charges. 
TJnder  the  constitutional  provisions  of  this  State,  (sec.  12,  art.  11,  and 
sec.  15,  art.  11,)  the  legislature  has  the  right,  and  it  is  its  prerogative,  if 
it  chooses  to  exercise  it,  to  pass  a  law  establishing  or  fixing  reasonable 
maximum  rates  of  charges,  and  when  it  passed  the  act  of  1873  it  did  not 
choose  to  exercise  the  power  thus  imposed  upon  it.  That  act  does  not 
establish  reasonable  maximum  rates,  nor  does  it  delegate  to  the  Board 
of  Railroad  and  Warehouse  Commissioners  the  power  to  establish  such 
rates. 
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6.  A  law  of  the  legislature  establishing  a  reasonable  maximum  rate 
of  charges  for  the  transportation  of  passengers  or  property  pn  railroads 
of  this  State  is  a  valid  and  constitutional  law.  Such  a  law  or  regula- 
tion does  not  impair  the  obligation  of  the  contract  in  the  charters  of 
the  railway  companies.  When,  a  maximum  is  so  established,  the  rates 
fixed  by  t\^e  directors  must  conform  to  its  requirements,  otherwise  the 
by-laws  wo.uld  be  repugnant  to  the  laws  of  the  State. 

7.  Same  —  extortion  and  unjust  diacHmination — statute  construed. 
The  taking  of  higlier  rates  than  those  fixed  by  the  commissionersT 
schedule  of  rates  is  not  the  e^act  form  of  the  statutory  offense,  and  the 
taking  of  such  higher  rates  will  not  subject  to  the  penalties  of  the 
statute,  upon  making  proof  that  the  rates  were  fair  and  reasonable. 
Still  to  constitue  the  offense  really  designed  and  intended  by  statute, 
regarding  it  in  its  whole  scope  and  purpose,  the  rates  taken  must  be 
in  excess  of  the  schedule  rates. 

8.  Section  1  of  the  act  of  18T3,  relating  to  extortion  and  unjust  dis- 
crimination, is  to  be  constiued  with  section  8,  although  such  act  is  a 
penal  law.  Although  penal  laws  are  to  be  construed  strictly,  yet  the 
object  in  construing  them,  as  well  as  other  statutes,  is  to  ascertain  the 
legislative  intent. 

9.  The  act  of  1873,  making  it  penal  for  any  railroad  company  to 
extort  unreasonable  charges  for  the  transportation  of  pa&sengers  or 
freight,  or  to  make  unjust  discrimination,  is  not  void  for  uncertainty 
in  defining  the  off e use  for  the  commission  of  which  it  imposes  the 
penalties  therein  mentioned. 

10.  Section  8,  which  authorizes  the  Hailroad  and  Warehouse  Gom- 
missioners  to  fix  for  each  of  the  railroads  in  the  State  a  schednle  of 
reasonable  maximum  rates,  is  not  unconstitutional,  as  being  an  at- 
tempted delegation  of  legislative  power. 

11.  The  power  to  regulate  and  control  the  charges  of  railroad  com- 
panies, or  other  agencies  engaged  in  public  employments,  is  legislative, 
and  not  judicial,  and,  independently  of  constitutional  provisions,  it  is 
now  the  well  settled  doctrine  in  this  country,  that  the  legislatures  of 
thb  States  have  the  power  to  regulate  and  settle  the  freight  and  pas- 
senger charges  of  railroad  companies,  and  the  charges  for  services  of 
other  employments  which  are  public  in  their  character,  subject  only 
to  such  restraints  as  are  imposed  by  charter  contracts  and  by  the  au- 
thority of  Congress  to  regulate  foreign  and  inter-State  commerce.  The 
legislature  may  authorize  others  to  do  things  which  it  might  properly, 
but  can  not  conveniently  or  advantageously,  do  itself. 

12.  Saish— fixing  charges  by  commissioners.  Where  a  board  is  au- 
thorized to  make  a  schedule  of  rates,  and  their  schedule  is  merely 
given  the  force  and  effect  of  prima  facie  evidence  as  to  the  reasonable- 
ness of  the  rates,  in  a  suit  involving  the  question  of  such  reasonable- 
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ness,  there  is  no  delegation  to  the  board  of  the  legisTative  power  to 
establish  rates.  The  legislature  thereby  merely  refrains  from  the  ex- 
ercise of  its  constitutional  power,  and,  by  leaving  the  question  as  to 
the  reasonableness  of  the  rate  open,  makes  room  for  the  exercise  by 
the  courts  of  their  jurisdiction  upon  the  subject. 

13.  The  final  tribunal  of  arbitrament  is  not  the  judiciary,  but  the 
legislature.  But  when  tiie  legislature  declares  that  the  charges  shall 
be  reasonable,  or,  what  is  the  same  thing,  allows  the  common  law  rule 
to  that  effect  to  prevail,  and  leaves  the  matter  there,  then  resort  may 
be  had  to  the  courts  to  inquire  judicially  whether  the  charges  are  rea- 
sonable. 

14.  SAXE-^extortion — constitutionality  of  law  limiting  charges.  The 
act  of  1873,  entitled  "An  act  to  prevent  extortion  and  unjust  discrim- 
ination in  the  rates  charged  for  the  transportation  of  passengers  and 
freight  on  railroads  in  this  State,"  etc.,  and  making  the  schedule  of 
the  com mii^Ri oners  prima  facie  evidence  that  the  rates  therein  fixed 
Are  reasonable  maximum  rates  of  charges,  is  not  unconstitutional  and 
void,  as  depriving  the  carriers  of  their  property  without  due  process 
of  law,  or  as  infringing  upon  the  right  of  trial  by  jury. 

15.  The  act  of  1873,  relating  to  extortion  and  unjust  discrimination 
'  by  railroads,  is  not  rendered  unc(mstitutional  or  void  by  making  the 

schedule  of  the  commissioners  prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates  of  charges.  The  legisla- 
ture has  undoubted  power  to  prescribe  the  rules  of  evidence. 

16.  Same — publication  of  schedules — evidence  of.  A  certificate  of  the 
Railroad  and  Warehouse  Commissioners  showed  that  publication  of 
both  the  classification  and  the  schedule  was  made,  not  only  for  three 
saccessive  weeks,  but  for  five  successive  weeks :  Held,  that  the  provi- 
sion of  section  8  as  to  publication  was  fully  complied  with.  The  trial 
court  was  authorized  to  admit  it,  and  when  admitted,  it  was  prima  facie 
evidence  to  show  that  it  was  the  schedule  of  the  rat^s  of  charges  fixed 
by  them. 

17.  Samb — statute  aqainst  extortion  construed.  The  first  section  of 
the  act  of  1873,  relating  to  extortion  and  unjust  discrimination,  and 
read  in  connection  with  the  title  and  sections  7,  8  and  11,  applies  only 
to  charges  of  reasonable  rates  for  such  transportation  within  the  State 
as  is  not  a  part  of  a  continuous  transportation  without  the  State,  and 
therefore  does  not  infringe  upon  the  power  of  Congress  to  regulate 
inter- State  commerce. 

18.  So  far  as  the  provisions  of  the  act  of  1 873,  relating  to  the  charges 
of  unreasonable  rates,  are  concerned,  it  was  not  the  intention  of  the 
legislature  to  make  them  apply  to  any  other  kind  of  transportation 
than  that  which  should  occur  wholly  within  the  boundaries  of  this 
State,  or  any  other  kind  of  contracts  than  those  for  a  carriage  which 
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begins  and  ends  within  the  State,  disconnected  from  a  continnoua  ^ 
transportation  through  or  Into  other  States. 

19.  Constitution Aii  law — token  part  of  statute  is  in  violation  of  con- 
atitution.  Where  a  part  of  a  statute  is  unconstitutional,  the  remainder 
will  not  be  declared  to  be  unconstitutional  also,  if  the  two  are  distinct 
and  separable,  so  that  the  latter  may  stand  though  the  former  becomes 
of  no  effect.  If,  when  the  unoonstitutional  portion  is  stricken  out, 
and  that  which  remains  is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apptirent  legislative  intent,  wholly 
independent  of  that  which  was  rejected,  it  must  be  retained. 

20.  If  a  statute  attempts  to  accomplish  two  or  more  objects,  and  is 
void  as  to  one,  it  may  still  be  in  every  respect  complete  and  valid  as  to 
the  other.  A  legislative  act  may  be  entirely  valid  as  to  some  classes  of 
oases  and  clearly  void  as  to  others. 

21.  Part  of  the  ac(t  of  1873  relates  to  the  prevention  of  unjust  dis- 
crimination between  persons  and  places  in  the  rates  charged  for  trans- 
portation, while  other  parts  relate  to  the  prevention  of  charges  that 
exceed  fair  and  reasonable  rates.  It  was  held,  that  the  law  was  good 
BO  far  as  it  related  to  unreasonable  rates  of  charges  wholly  within  the 
State. 

22. "  Same — lawfi  of  evidence  subject" to  legislative  change.  No  one  has 
a  vested  right  in  the  rules  of  evidence.  They  pertain  to  the  remedies 
provided  by  the  State  for  its  citizens,  and  do  not  constitute  a  part  of 
any  contract.  They  are  subject  to  control  and  modification  -by  the 
legislature,  whether  affecting  proof  of  existing  rights,  or  rights  subse- 
quently acquired.  'Changes  in  them  may  be  made  applicable  to  exist- 
ing causes  of  action. 

28.  Limitation— as  to  amended  declaration.  Where  an  amendment 
to  a  declaration  sets  up  no  new  matter,  or  claim,  but  merely  re-states 
in  a  different  form  the  cause  of  action  set  out  in  the  original  declara- 
tion, it  relates  back  to  the  commencement  of  the  suit,  and  the  Statute 
of  Limitations  is  arrested  at  that  point ;  but  when  tbe  amendment  in- 
troduces a  new  or  different  cause  of  action  it  is  treated  as  a  new  suit, 
begun  at  the  time  wheu  such  amendment  is  filed,  and  the  statute  is 
arrested  at  the  latter  date. 

24.  Same — action  against  a  railroad  company  to  recover  a  penalty. 
Where  counts  are  filed  against  a  railway  company  which  seek  to  recover 
treble  damages  allowed  by  the  statute  for  a  violation  of  its  provisions, 
the  two  years  statute  of  limitations  may  be  properly  pleaded,  as  in  this 
State  actions  for  a  statutory  penalty  must  be  brought  within  two  years 
next  after  the  cause  of  action  accrued. 

25.  Where  the  ori<?inal  declaration  sought  to  recover  treble  damages 
allowed  by  statute  for  a  violation  of  its  provisions,  and  an  amended 
count  was  filed,  more  than  seven  years  after  the  filing  of  the  original 
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^declaration,  to  recover  damages  for  a  violation  ol  the  defendant's  com- 
mon law  liability  as  a  carrier  for  charging  more  than  reasonable  rates, 
it  was  held  barred  by  the  five  years  statute  of  limitations. 

26.  Althougii  an  amendment  may  properly  be  allowed,  it  does  not 
necessarily,  when  allowed,  have  the  effect  oi  relating  back  to  the  date 
of  bringing  the  suit,  for  the  purpose  of  determining  questions  of  lim- 
itations. An  amendment  which  introduces  a  cause  of  action  barred 
by  limitation,  is  ineffectual  to  avoid  the  statutory  bar. 

27.  Where  the  original  declaration  sets  up  overcharges  npon  certain 
shipments,  and  the  amended  declaration  sets  up  overcharges  on  other 
and  different  shipments,  the  causes  of  action  are  not  the  same. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

This  was  an  action  in  debt,  brought  by  appellee,  Charles  L. 
Jones,  against  appellant,  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  under  the  act  of  1873,  to  recover  penal- 
ties for  alleged  overcharges  on  shipments  of  live  stock  from 
points  on  appellant's  road  in  this  State  to  the  Union  Stock 
Yards,  Chicago.  The  suit  was  brought  in  the  circuit  coi^rt  of 
Knox  county,  on  October  17,  1882. 

On  May  25, 1883,  appellee  filed  a  declaration,  consisting  of 
two  special  counts.  The  first  count  alleged  that  the  Bailroad 
and  Warehouse  Commissioners  made  and  published,  prior  to 
October  2,  1873,  as  required  by  law,  a  schedule  of  reasonable 
maximum  rates  for  appellant;  that  appellee  shipped  over 
appellant's  road,  subsequent  to  that  date,  certain  cars  of 
live  stock  from  certain  points* on  its  road,  to  Chicago;  that 
appellant  charged  and  received  from  appellee  certain  rates  of 
freight  which  were  in  excess  of  the  rates  fixed  in  the  commis- 
sioners' schedule,  whereby,  by  force  of  the  statute,  an  action 
accrued  to  appellee  to  recover  three  times  the  amount  of  the 
overcharge,  and  a  reasonable  attorney's  fee.  '  The  second 
count  was  the  same  in  form,  .except  that  it  alleged  a  second 
schedule  made  and  published  by  the  commissioners  prior  to 
December  2,  1881,  and  certain  shipments  made  and  freights 
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charged  and  received  in  excess  of  the  commissioners*  rates 
subsequent  to  that  date. 

On  June  9,  1883^  appellant  filed  four  pleas  to  the  decla- 
ration. The  first  two  pleas  set  out  at  length  the  corporate 
organization  pf  appellant,  and  the  several  special  charters  of 
the  different  companies  forming  it  by  consolidation ;  that  by 
these  charters  appellant  was  given  power  by  the  legislatnre 
to  fix  its  own  rates  of  freight  and  fare,  and  that  the  statute 
tinder  which  the  suit  was  brought  was  in  violation  of  the  obli- 
gation of  the  contract  between  it  and  the  State.  The  third 
plea  was  nil  debet,  and  the  fourth,  that  the  cause  of  action  did 
not  accrue  within  two  years. 

On  June  11,  1883,  the  cause  was  removed  to  the  Circuit 
Court  of  the  United  States,  but,  on  September  8,  1890,  was 
remanded  and  re-docketed  in  the  State  Court. 

In  February,  1891,  appellee  filed  an  amended  declara- 
tion, which  consisted  of  one  hundred  and  ninety-one  special 
counts.  All  of  these  counts,  except  the  last,  declared  on 
single  shipments  on  different  dates,  and  were  the  same  in 
form.  Each  of  the  first  one  hundred  and  twenty-four  counts 
averred  the  making  and  publication  by  the  Railroad  and 
Warehouse  Commissioners  of  a  schedule  of  reasonable  max- 
imum rates  for  appellant  prior  to  October  2,  1873,  the  rate 
fixed  by  the  schedule,  the  rate  charged,  and  the  excess,  and 
that  thereby,  by  force  of  the  statute,  a  cause  of  action  ac- 
crued to  the  plaintiff  for  three  times  the  alleged  overcharge, 
and  an  attorney's  fee.  The  remaining  counts,  except  the 
last,  v^ere  the  same  in  form,  except  that  they  averred  the 
making  of  a  second  schedule  prior  to  December  2, 1881,  and 
shipments  subsequent  to  that  date.  The  last  count  did  not 
count  on  the  statute,  but  averred  certain  shipments,  anj  that 
the  rates  charged  and  received  were  unreasonable,  and  thai 
thereby  appellant  became  indebted  to  appellee  for  the  alleged 
overcharge  above  a  reasonable  rate. 
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To  this  declaration  appellant  filed  seven  pleas*  ,The  first 
and  second  to  all  the  counts,  except  the  last,  set  up  appel- 
lant's charters,  and  the  right  claimed  by  it  to  fix  its  own 
rates,  and  that  the  statute  sued  on  was  a  violation  of  the  ob- 
ligation of  its  contract  Vith  the  State,  substantially  as  in  the 
first  and  second  pleas  to  the  original  declaration.  The  third 
plea  was  nil  debet.  The  fourth  and  seventh  pleas  to  all  the 
counts,  except  the  last,  averred  that  the  causes  of  action 
alleged  did  not  accrue  within  two  years  before  the  commence- 
ment of  the  suit.  The  sixth  plea  averred  that  the  cause  of 
action  set  out  in  the  last  count  did  not  accrue  to  the  appellee 
within  five  years  before  the  filing,  or  obtaining  leave  to  file, 
that  count. 

Appellee  joined  issue  on  the  third,  fourth  and  seventh 
pleaSy  and  filed  a  demurrer  to  the  first,  second  and  sixth 
pleas,  the  fifth  having  been  withdrawn.  The  demurrer  raised 
two  questions :  First,  whether  appellant's  first  and  second 
pleas,  setting  up  its  charter  provisions,  constituted  a  defense ; 
and  second,  whether  the  cause  of  action  set  up  by  the  last 
additional  count  was  a  different  cause  of  action  from  that 
declared  on  in  the  original  declaration.  The  court  sustained 
appellee's  demurrer  to  the  first  and  second  pleas  and  over- 
ruled his  demurrer  to  the  sixth.  Issues  were  subsequently 
joined,  and  a  trial  was  had  by  a  jury. 

On  the  trial  appellee  gave  evidence  showing  the  various 
shipments  made  by  him  for  two  years  prior  to  the  commence- 
ment of  the  suit,  and  the  amount  of  freight  paid  on  each, 
and,  to  establish  that  the  rate  charged  was  more  than  a  rea- 
sonable rate,  and  the  alleged  overcharges,  gave  in  evidence : 
First,  a  schedule  of  maximum  rates  purporting  tt)  have  been 
made  by  the  Railroad  and  Warehouse  Commissioners  for  ap- 
pellant, dated  September  1, 1873,  consisting  of  a  classification 
of  freight  and  a  tabulation  of  rates  referring  to  this  classi- 
fieatioBy  with  a  certificate  of  the  Railroad  and  Warehouse 
Commissioners  attached  as  to  the  dates  of  publication ;  seo- 
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ond,  a  like  schedule  of  reasonable  maximum  rates  purporting 
to  have  been  made  by  the  Railroad  and.  Warehouse  Commis- 
sioners for  appellant,  dated  December  1, 1881:,  and  also  having 
a  certificate  of  the  Railroad  Commissioners  attached  as  to  the 
dates  of  publication. 

To  the  admission  of  these  schedules  in  evidence  appellant 
objected,  on  the  grounds,  among  others:  First,  that  the 
statute  on  which  the  suit  was  brought  was  unconstitutional 
and  void ;  second,  that  the  provision  of  the  statute  making 
the  commissioners'  schedule  prima  facie  evidence  of  reason- 
able maximum  rates  was  unconstitutional  and  void ;  third, 
that  the  schedule  was  not  published  as  required  by  the  statute, 
and  therefore  never  went  into  effect  as  a  schedule. 

Among  the  instructions  asked  by  appellant  and  refused  by 
the  court  were :  First,  an  instruction  that  under  the  plead- 
ings and  evidence  the  plaintiff  was  not  entitled  to  recover; 
second,  an  instruction  that  in  arriving  at  their  verdict  the 
jury  should  disregard  the  schedule  of  September,  1873 ;  third, 
an  instruction  that  in  arriving  at  their  verdict  the  jury  should 
disregard  the  schedule  of  December,  1881. 

The  jury  rendered  a  verdict  in  favor  of  appellee  for  $2868.60, 
and  the  court  subsequently  assessed  appellee's  attorney's  fee 
at  $1200.  A  motion  for  new  trial  was  entered  and  overruled, 
and  judgment  was  rendered  in  favor  of  appellee  for  the  amount 
of  the  verdict  and  costs.  From  this  judgment  appellant  has 
appealed  to  this  court. 

Messrs.  Herrick  &  Allen,  for  the  appellant: 
The  statute  under  which  the  suit  was  brought  is  void  for 
uncertainty,  in  not  defining  the  offenses  for  which  the  large 
and  multiplied  penalties  it  provides  are  imposed.  It  is  well 
settled,  that  the  provisions  of  this  character  are  penal,  and 
not  remedial  to  the  individual,  and  that  the  amount  recovered 
is  a  penalty.  Rood  v.  Railroad  Co.  43  Wis.  146  ;  Railroad  Co. 
V.  Hill,  11  Bradw.  248;  Diversey  v.  Smith,  103  IlL  378. 
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Statute  inflicting  penalties — void  for  uncertainty.  United 
States  V.  Sharp,  1  Pet.  122 ;  Bishop  on  Stat.  Crimes,  sec.  41 ; 
Dwarris  on  Stat.  652 ;  McConnervilU  v.  Mayor,  39  N.  J.  38 ; 
United  States  v.  Bridge  Co.  45  Fed.  Eep.  178;  Railroad  Co. 
V.  Railroad  Comrs,  19  id.  679. 

The  provision  of  the  statute  (sec.  8)  authorizing  the  com- 
missioners to  make  for  each  of  the  railroads  of  the  State  a 
schedule  of  reasonable  maximum  rates  is  unconstitutional, 
as  an  attempted  delegation  of  legislative  power.  Const.  1870, 
sec.  12,  art.  11;  Cooley^s  Const.  Lim.  139;  Munse's  case,  93 
U.  S.  178 ;  Budd  v.  Neiv  York,  143  id.  517 ;  Ruggles  v.  People, 
91  111.  256 ;  Railroad  Co.  v.  People,  77  id.  443 ;  Railway  Co. 
y.  People,  104  id.  476. 

The  cases  of  Munn  v.  Illinois,  94  U.  S.  113,  Railroad  Co. 
Y.  loica,  id.  155,  Peik  v.  Railway  Co,  id.  164,  Railroad  Co.  v. 
Ackley,  id.  179,  Railroad  Co.  v.  Blake,  id.  180,  Stone  v.  Wis- 
consin, id.  181,  Ruggles  v.  Illinois,  108  id.  526,  Railroad  Co. 
V.  Illinois,  id.  541,  and  Dow  v.  Bielman,  125  id.  680,  all  arose 
on  statutes  expressly  fixing  the  rates,  the  legality  of  which 
was  involved. 

The  provision  of  the  statute  making  the  commissioners* 
schedule  prima /acie  evidence  that  the  rates  therein  fixed  are 
reasonable  maximum  rates  of  charges  is  unconstitutional  and 
void.  Plimpton  v.  2'own  of  Somerset,  33  Vt,  283 ;  Francis  v. 
Bakeff,  11  R.  I.  103;  State  v.  Besivick,  13  id.  211;  People  v. 
Lyon,  27  Hun,  180;  Kijig  v.  Hopkins,  57  N.  H.  234;  Copp 
V.  Henniker,  55  id.  179. 

The  statute  having  been  held  unconstitutional  as  to  inter- 
State  shipments,  is  void  as  a  whole.  Railway  Co.  v.  Illinois, 
118  U.  S.  557;  Virginia  Corp.  Cases,  114  id.  304;  Baldwin 
V.  Franks,  120  id.  678;  United  States  v.  Reeve,  92  id. "220  j 
People  V.  Railway  Co.  104  111.  483. 

The  statute  granting  the  power  to  the  railroad  commission- 
ers to  make  a  schedule  of  reasonable  maximumi  rates  for  ap- 
pellant, and  imposing  penalties  on  appellant  for  a  violation 
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of  its  provisions  as  to  rates,  impaired  the  obligation  of  appel- 
lant's contract  with  the  State.  People  v.  Riiggles,  108  U.  S. 
256 ;  Buggies  v.  Illinois,  id.  526 ;  Commissioners  v.  Railroad 
Co.  116  id.  330. 

The  schedule  of  1873  was  not  published  as  required  by 
statute,  and  for  that  reason  did  not  go  into  effect.  Railroad 
Co.  V.  Blackwood,  14  Bradw.  503. 

Mr.  J.  B.  Gessnb,  and  Messrs.  Willouohby  &  Babnbs,  for 
the  appellee: 

That  the  statute  is  not  void  for  uncertainty  in  defining  the 
offense,  see  Railroad  Co.  v.  Railway  Comrs.  19  F,ed.  Eep.  679; 
Railroad  Co.  v.  People,  77  111.  443 ;  Railroad  Co.  v.  People,  67 
id.  11. 

The  act  in  question  is  not  unconstitutional,  as  an  arttempted 
delegation  of  legislation.  People  v.  Harper,  91  111.  357 ;  StaU  v. 
Railway  Co.  38  Minn.  299  ;  Railroad  Co.  v.  Smith,  70  Ga.  694. 

It  is  not  unconstitutional  because  it  makes  the  schedule 
prima  facie  evidence  of  the  reasonableness  of  the  rates  fixed. 
Plimpton  V.  Somerset,  33  Vt.  283 ;  Copp  v.  Henniker,  55  N.  H. 
179 ;  King  v.  Hopkins,  57  id.  334;  Francis  v.  Baker,  11  B.  I. 
103;  State  v.  Beswick,  13  id.  211. 

It  is,  however,  competent  for  the  legislature  to  change  the 
rules  and  presumptions  of  evidence,  even  in  criminal  cases. 
Commonwealth  v.  Williams,  6  Gray,  1. 

The  power  of  the  legislature  to  change  or  modify  existing 
rules  of  evidence,  or  to  establish  new  ones,  has  been  exercised 
too  long  to  be  a  matter  of  doubt.  2  Rice  on  Evidence,  807 ; 
State  V.  Hurley,  54  Me.  562. 

The  act  of  1873  is  not  unconstitutional  except  so  far  as  it 
attempts  to  interfere  with  inter- State  commerce.  In  all  other 
respects  it  is  a  valid  law.  Railway  Co.  v.  Illinois,  118  U.  S. 
557 ;  People  v.  Railroad  Co.  104  111.  476 ;  Peik  v.  Railway  Co. 
94  U.  S.  164;  Railroad  Co.  v.  Iowa,  id.  155;  Railway  Co.  v. 
Minnesota,  134  id.  418. 
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The  statute  does  not  impair  the  obligation  of  appellant's 
contract  with  the  State.  Rugglcs  v.  People^  91  111.  256  ;  Rug- 
gles  V.  lUinais,  108  U.  S.  526. 

The  same  cause  of  action  may  be  the  foundation  both  of  a 
common  law  and  a  statutory  suit.  Bishop  v.  Baker,  19  Pick. 
517 ;  Wooster  v.  Canal  Bridge,  16  id.  641 ;  Smith  v.  Palmer, 
6  Cusb.  513. 

The  date  in  a  declaration  is  not  material.  Gebhart  v. 
Adams,  23  111.  397 ;  Searing  v.  Butler,  69  id.  575. 

There  is  no  difference,  at  common  law,  as  to  an  amendment, 
between  penal  and  other  actions.  1  Chitty*s  PI.  373 ;  Good- 
ridge  V.  Railway  Co.  35  Fed.  Rep.  35. 

The  plaintiff  may  re-state  his  cause  of  action  by  way  of 
amendment,  and  if  the  cause  of  action  is  not  changed,  or  its 
identity  remains  the  same,  the  Statute  of  Limitations  is  ar- 
rested at  the  filing  of  the  original  declaration.  Dickson  v. 
Railroad  Co.  81  111.  215 ;  McCall  v.  Lee,  120  id.  261 ;  Hanies 
V.  Railroad  Co.  9  Bradw.  105. 

Mr.  Justice  Maoruder  delivered  the  opinion  of  the  Court : 

The  questions,  presented  by  this  record,  concern  the  val- 
idity of  the  system,  under  which,  for  twenty  years  or  more, 
the  rates  of  railroad  charges  for  the  transportation  of  pas- 
sengers and  freight  have  been  controlled  and  regulated  by 
this  State  through  the  medium  of  a  board  of  Railroad  and 
Warehouse  Commissioners. 

The  principal  points,  raised  by  the  demurrers  to  the  pleas, 
by  the  objections  to  the  introduction  of  evidence,  and  by  the 
refusal  of  instructions,  relate  to  the  constitutionality  of  the 
Act  of  the  legislature  of  this  State,  appro ved^f ay  2,  1873, 
in  force  July  1,  1873,  entitled  "An  Act  to  prevent  extortion 
and  unjust  discrimination  in  the  rates  charged  for  the  trans- 
portation of  passengers  and  freights  on  railroads  in  this 
State,  and  to  punish  the  same,  and  prescribe  a  mode  of  pro- 
cedure and  rules  of  evidence  in  relation  thereto,  and  to  repeal 
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an  Act  entitled  *An  Act  to  prevent  unjust  discriminations  and 
extortions  in  the  rates  to  be  charged  by  the  different  railroads 
in  this  State  for  the  transportation  of  freights  on  said  roads/ 
approved  April  7,  A.  D.  1871."  (2  Starr  &  Cur.  Ann.  Stat.  p. 
1961;   Rev.  Stat.  1885,  chap.  114,  page  951,  sees.  124-133). 

Section  1  provides:  ."If  any  railroad  corporation,  etc., 
shall  charge,  collect,  demand  or  receive  more  than  a  fair  and 
reasonable  rate  of  toll  or  compensation  for  the  tf  ansportation 
of  passengers  or  freight,  *  *  *  the  same  shall  be  deemed 
guilty  of  extortion,  and  upon  conviction  thereof  shall  be  dealt 
with  as  hereinafter  provided." 

Section  6  provides :  "H  any  railroad  corporation  shall,  in 
violation  of  any  of  the  provisions  of  this  act,  ask,  demand, 
charge  or  receive  of  any  person  or  corporation  any  extortion- 
ate charge  or  charges  for  the  transportation  of  any  passengers, 
goods,  merchandise  or  property,  etc.,  the  person  or  corporation 
so  offended  against  may,  for  each  offense,  recover  from  such 
railroad  corporation,  in  anj'  form  of  action,  three  times  the 
amount  of  the  damages  sustained  by  the  party  aggrieved, 
together  with  costs  of  suit  and  a  reasonable  attorney's  fee,  to 
be  fixed  by  the  court,"  etc. 

Section  8  is  as  follows:  "The  Railroad  and  Warehouse 
Commissioners  are  hereby  directed  to  make,  for  each  of  the 
railroad  corporations  doing  business  in  this  State,  as  soon  as 
practicable,  a  schedule  of  reasonable  maximum  rates  of  the 
charges  for  the  transportation  of  passengers  and  freights  and 
cars  on  each  of  said  railroads,  and  such  schedule  shall,  in  all 
suits  brought  against  such  railroad  corporations  wherein  is 
in  any  way  involved  the  charges  of  any  such  railroad  corpo- 
ration for  the  transportation  of  any  passengers  or  freight  or 
cars,  or  unjust  discrimination  in  relation  thereto,  be  deemed 
and  taken,  in  all  courts  of  this  State^  as  prima  facie  evidence 
that  the  rates  therein  fixed  are  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers  and  freight  and 
cars,  upon  the  railroads  for  which  said  schedules  may  have 
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been  respectively  prepared.  Said  commissioners  shall,  from 
time  to  time,  and  as  often  as  circumstances  may  require, 
change  and  revise  such  schedule.  When  any  schedule  shall 
have  been  made  or  revised  as  aforesaid,  it  shall  be  the  duty 
of  said  commissioners  to  cause  publication  thereof  to  be  made 
for  three  successive  weeks  in  some  public  newspaper  pub- 
lished in  the  city  of  Springfield,  in  this  State.  All  such 
schedules  heretofore  or  hereafter  made,  purporting  to  be 
printed  or  published  as  aforesaid,  shall  be  received  and  held 
in  all  such  suits  as  prima  facie  evidence  of  the  schedules  of 
said  commissioners,  without  further  proof  than  the  produc- 
tion of  the  schedules  desired  to  be  used  as  evidence,  with  a 
certificate  of  the  Railroad  and  Warehouse  Commissioners 
that  the  same  is  a  true  copy  of  a  schedule  prepared  by  them 
for  the  railroad  company  or  corporation  therein  name^d,  and 
that  the. same  has  been  published  as  required  by  la\7,  stating 
the  n,ame  of  the  paper  in  which  the  same  was  published,  to- 
gether with  the  date  of  such  publication." 

First,  the  first  ground,  upon  which  counsel  for  appellant 
attack  the  Act,  is  that  it  is  void  for  uncertainty  in  not  defin- 
ing the  offenses,  for  which  the  penalties  provided  for  are  im- 
posed. The  basis  of  this  attack  is  found  in  the  words :  "If 
any  railroad  corporation,  etc.,  shall  charge,  etc.,  more  than  a 
fair  and  reasonable  rate,"  etc.  It  is  said,  that  it  is  uncertain 
what  a  fair  and  reasonable  rate  is,  as  the  determination  of 
that  question  will  depend  upon  a  variety  of  considerations, 
such,  for  instance,  as  the  character  of  the  freight,  the  neces- 
sity of  despatch,  the  cost  of  cleaning  and  unloading  cars,  the 
risk  of  liability  as  affected  by  the  value  of  the  articles  carried, 
the  volume  of  business,  the  amount  of  car-room  required,  the 
difficulty  of  the  service,  the  special  attention  demanded,  etc. ; 
that  the  offense  of  charging  more  than  a  fair  and  reasonable 
rate  can  only  be  defined,  when  the  jury,  in  each  particular 
case,  shall  decide  from  the  evidence  before  them  what  is  a 
fair  and  reasonable  rate ;  that  the  statute,  being  penal  in  its 
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character,  should  describe  the  offense  in  terms  which  are  free 
fiom  ambiguity ;  and  that  the  enforcement  of  a  statute,  whose 
meaning  is  thus  doubtful,  violates  that  provision  in  the  Fed- 
eral and  State  constitutions,  which  declares  that  no  person 
shall  be  deprived  "of  life,  liberty  or  property  without  due  pro- 
cess of  law." 

The  difficulties,  which  stand  in  the  way  of  determining  what 
are  reasonable  rates,  also  stand  in  the  way  of  embodying  in  a 
legal  enactment  such  an  exact  definition  as  is  insisted  upon. 
If  the  legislature,  in  the  Act  passed  by  it,  fixes  particular  rates 
or  charges,  strict  compliance  therewith  may  work  hardship, 
in  view  oi^b&  ^'iS^Tossibility  of  always  providing  in  advance 
for  the  effect  of  varyili^g^^circumstances  and  conditions.    The' 
first  section  of  the  statuthe.  is  merely  declaratory  of  a  well 
known  principle  of  the  comm^«i  law.     At  common  law,  the 
common  carrier  was  obliged  to  ni^eive  and  carry  all  goods 
offered  for  transportation  upon  recef^g  a  reasonable  hire; 
(Messenger  v.  Penn,  R.  Co,  36  N.  J.  Lat\  407;  Express  Co. 
V.  Maine  Cent.  li,  Co.  67  Me.   188);    and  4he  court  was  to 
judge  of  the  reasonableness  of  the  freight  chi\fges.     (Gard  v. 
Collard,  6  M.  &  S.  70 ;    Loivden  v.  Heirons,   ^  Moore,  102; 
Baxendale  v.  O.  W,  R.  Co,  5  C.  B.  (N.  S.)  330).  \As  common 
carriers  must  carry*  all  freight  offered  to  them,  ai)|  can  only 
make  a  reasonable  charge  for  so  doing,  it  follows;that  the 
statute  is  only  an  expression  of  what  was  the  law  wi^out  the 
statute.    Undoubtedly  the  legislature  has  the  power  tcfeclare 
what  is  a  reasonable  compensation,  or  to  fix  the  reayP^^le 
maximum  rates  of  charges.     (Doiv  v.  BeidelmaUj  125^*  S- 
680).     But  in  the  absence  of  statutory  regulation  uporl^^ 
subject,  the  courts  must  decide  what  is  reasonable.     (Do-f* 
Beidelman,  supra;    Mann  v.  lUlnois,  94  U.  S.  113;  Chici\ 
etc,  R.  R.  Co.  V.  Iowa,  94  id.  155 ;  Budd  v.  New  York,  143^ 
517).     This  being  so,  we  are  unable  to  see  how  the  statJJ 
here  deprives  the  appellant  of  its  property  without  due  jl 
cess  of  law.     If  the  legislature  has  failed  to  fix  a  reasont 
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rate,  then  the  courts  must  decide  for  the  railroad  companies, 
when  controversies  arise,  what  is  a  reasonable  rate.  {Chicago, 
etc.  R.  R,  Co.  V.  Iowa,  supra). 

But  we  held  in  C,  B.  d  Q.  R.  R.  Co.  v.  The  People,  77  HI. 
443,  that  the  first  section  of  this  Statute  should  be  construed 
in  connection  with  the  eighth ;  and  that  the  latter  section,  by 
providing  for  the  making  by  the  railroad  and  warehouse  com- 
missioners of  a  schedule  of  reasonable  maximum  rates  for 
each  of  the  railroad  corporations  in  the  State,  furnished  a 
uniform  rule  for  the  guidance  of  the  railroad  coiftpanies.    In 
that  case  we  said :     "When  that  is  done,  there  will  be  a  stand- 
ard of  what  is  fair  and  reasonable,  and  the  statute  can  be 
conformed  to  and  obeyed.  ^    *    *    It  is  true,  that  the  taking 
of  higher  rates  than  those  fixed  by  the  commissioners'  sched- 
ule of  rates,  is  not  the  exact  form  of  the  statutory  offense,  and 
the  taking  of  such  higher  rates  might  not  subject  to  the  pen- 
alties of  the  statute,  upon  the  making  of  proof  that  they  were 
fair  and  reasonable.     Still,  as  we  view  it,  to  constitute  the 
offense  really  designed  and  intended  by  the  statute,  regarding 
it  in  its  whole  scope  and  purpose,  the  rates  taken  must  bave 
been  in  excess  of  the  schedule  rates.'*     This  construction  of 
the  two  sections,  as  related  to  each  other,  is  not  forbidden  by 
the  character  of  the  Act  as  a  penal  statute.     Although  penal 
laws  are  to  be  construed  strictly,  yet  "the  object  in  construing 
penal,  as  well  as  other  statutes,  is  to  ascertain  the  legislative 
intent."    (U.  S.  v.  Harticell,  6  Wallace,  395).    The  statutory 
counts  of  the  declaration  in  the  case  at  bar  contain  an  aver- 
ment, that  a  schedule  of  rates  had  been  established  by  the 
board  of  commissioners,  and  that  the  defendant  had  received 
compensation  in  excess  of  those  rates.     It  thus  avoids  the 
defect,  for  which  the  declaration  in  C,  B.  d  Q.  R.  R.  Co.  v. 
The  People,  supra,  was  condemned. 

Upon  this  branch  of  the  case  counsel  for  appellant  rely 
upon  the  case  of  Louisville  d  N.  R.  Co.  v.  R.  R.  Com'n  of 
Tenn.  19  Fed.  Rep.  679,  decided  by  the  Circuit  Court  of  the 


Digitized  by 


Google 


376  C,  B.  &  Q.  R.  E.  Po.  v.  Jones. 

Opinion  of  the  Court. 

United  States  sitting  in  Tennessee.  But  a  comparison  of  the 
statute  of  Tennessee,  which  was  under  consideration  in  that 
case,  with  the  Illinois  statute,  under  which  the  present  suit  is 
brought,  will  show  that  they  difler  from  each  other  in  many 
respects.  In  Stone  v.  Farmers'  Loan  dt  Tiiist  Co.  116  U.  S. 
307,  the  Supreme  Court  of  the  United  States  passed  upon 
the  validity  of  the  statute  of  Mississippi,  passed  in  1884,  and 
entitled  "An  Act  to  provide  for  the  regulation  of  freight  and 
passenger  rates  in  this  (that)  State,  and  to  create  a  commis- 
sion to  supervise  the  same  and  for  other  purposes,"  which  is 
similar,  in  many  of  its  essential  features,  to  the  Illinois  Act  of 
1873.  It  was  objected  to  the  Mississippi  Act,  that  it  was  void 
for  want  of  sufficient  certainty ;  and  the  case  of  Louisville  d 
N,  R.  R.  Co.  V.  R.  R.  CovfCn  of  Tenn.y  supra,  was  referred  to 
in  support  of  the  objection.  But  Chief  Justice  Waite,  in  de- 
livering the  opinion  of  the  Court  in  the  Stone  case,  says  of  the 
Mississippi  Statute :  "It  is  difficult  to  understand  precisely 
on  what  ground  we  are  expected  to  decide  that  this  statute  is 
so  inconsistent  and  uncertain  as  to  render  it  absolutely  void 
on  its  face.  ♦  *  *  We  find  nothing  in  it  to  show  that  the 
statute  as  it  now  stands  is  altogether  void  and  inoperative." 
(See  also  Stone  v.  Y.  dc  M.  V.  R.  R.  Co.  62  Miss.  607). 

We  are  not  convinced,  that  it  is  our  duty  to  hold  said  Act  of 
1873  void  for  uncertainty  in  defining  the  offenses,  for  the  com- 
mission of  which  it  imposes  the  penalties  therein  mentioned. 

Second,  it  is  claimed,  that  the  provision,  contained  in  said 
section  8,  which  authorizes  the  commissioners  to  fix  for  each 
of  the  railroads  in  the  State  a  schedule  of  reasonable  maximum 
rates,  is  unconstitutional  as  being  an  attempted  delegation  of 
legislative  power. 

The  constitutional  provisions  on  this  subject  are  as  follows: 
"And  the  general  assembly  shall,  from  time  to  time,  pass  laws 
establishing  reasonable  maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight  on  the  different  rail- 
roads in  this  State."    (Cons.  sec.  12,  art.  11 ;  1  Starr  &  Cur. 
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Stat,  page  163).  "The  general  assembly  shall  pass  laws  to 
correct  abuses  and  prevent  unjust  discrimination  arid  extor- 
tion in  the  rates  of  freight  and  passenger  tariffs  on  the  differ- 
ent railroads  in  this  State,  and  enforce  suph  laws  by  adequate 
penalties  to  the  extent,  if  necessary  for  that  purpose,  of  for- 
feiture of  their  property  and  franchises."  (Cons.  sec.  15,  art. 
11 ;  l' Starr  &  Cur.  Stat,  page  164). 

The  power  to  regulate  and  control  the  charge^  of  railroad 
companies,  or  other  agencies  engaged  in  public  employments, 
is  legislative,  and  not  judicial.  Independently  of  such  consti- 
tutional provisions  as  are  above  quoted,  it  is  now  the  settled 
doctrine  in  this  country,  that  the  legislatures  of  the  States 
have  the  power  to  regulate  and  settle  the  freight  and  passenger 
charges  of  railroad  companies,  and  the  charges  for  services  of 
other  employments  which  are  public  in  their  character,  subject 
only  to  such  restraints  as  are  imposed  by  charter  contracts, 
and  by  the  authority  of  Congress  to  regulate  foreign  and  inter- 
state commerce.  (Miinn  v.  Illinois,  94  U.  S.  113;  Chicago, 
etc,  R.  R.  Co.  V.  Iowa,  id.  155 ;  Budd  v.  Neiv  York,  143  id.  517). 

This  doctrine  is  not  here  controverted.  It  is  admitted  that, 
if,  in  the  Act  of  1873,  the  legislature  had  prescribed  in  defi- 
nite and  specific  figures,  reasonable  maximum  rates  of  charges, 
the  law  would  have  been  valid.'  By  an  Act,  approved  April 
15,  1871,  the  legislature  of  Illinois  classified  the  railroads  in 
the  State  into  four  classes,  and  provided  that  those  in  the  first 
class  should  be  limited  to  2^  cents  per  mile,  those  in  the  sec- 
ond to  three  cents  per  mile,  those  in  the  third  to  four  cents 
per  mile,  and  those  in  the  fourth  class  to  5 J  cents  per  mile, 
as  compensation  for  the  transportation  of  any  person  with  a 
certain  amount  of  ordinary  baggage.  (Laws  of  111.  1871,  page 
640).  We  held  this  law  to  be  valid.  {Ruggles  v.  The  People, 
91  III.  256).  The  Supreme  Court  of  the  United  States  af- 
firmed the  decision.     {Ruggles  v.  Illinois,  108  U.  S.  526). 

The  objection  made  to  the  Act  of  1873  is,  that  it  is  not 
such  an  Act  as  was  the  Act  of  1871,  which  was  repealed  on 
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March  31, 1874.  (2  Starr  &  Cur.  Stat,  page  2368.)  The  Act 
of  1873  is  said  to  he  invalid,  because,  instead  of  establishing 
reasonable  maximum  rates  of  charges,  it  is  supposed  to  dele- 
gate the  power  to  establish  such  rates  to  the  railroad  and 
warehouse  commissioners.  It  has  been  held  in  a  number  of 
cases,  that  statutes,  which  create  boards  of  commissioners 
and  authorize  them  to  make  schedules  of  rates  for  railroad 
companies,  are  not  invalid  for  the  reason  here  urged.  The 
doctrine  of  these  cases  is,  that  the  functions  of  such  boards 
are  administrative  rather  than  legislative ;  that  the  authority 
conferred  upon  them  relates  merely  to  the  execution  of  the 
law ;  that  a  grant  of  legislative  power  to  do  a  certain  thing 
carries  with  it  the  power  to  use  all  proper  and  necessary  means 
to  accomplish  the  end,  and  that,  as  the  reasonableness  of  rates 
changes  with  circumstances  and  legislatures  cannot  be  con- 
tinuously in  session,  the  requirement,  that  the  statute  itself 
shall  fix  the  charges,  might  preclude  the  legislature  from  the 
jise  of  the  agencies  necessary  to  perform  the  duty  imposed 
upon  it  by  the  constitution ;  in  short,  that  the  legislature  may 
authorize  others  to  do  things  which  it  might  properly,  but  can 
not  conveniently  or  advantageously,  do  itself.  (State  v.  Chi' 
cago,  Mil.  d;  St.  P.  Ry.  Co.  38  Minn.  281 ;  Georgia  R.  R.  Co. 
V.  Smith  et  al.  R.  R.  Comrs.  70  Ga.  694;  TiUey  v.  Sav.,  Flor. 
d  Wes.  R.  Co.  5  Fed.  Eep.  641 ;  Chicago  dt  N.  W.  Ry.  Co.  v. 
Dey,  35  id.  866 ;  State  v.  F.,  E.  d  M.  V.  R.  R.  Co.  22  Neb. 
313  ;  Same  v.  Same,  23  id..  117 ;  The  People  v.  Harper,  91  111. 
357;  8  Am.  &  Eng.  Enc.  of  Law,  page  911). 

In  State  v:  Chi,,  Mil.  d  St.  P.  Ry.  Co.  supra,  the  eighth 
section  of  the  Minnesota  statute,  which  was  there  held  to  be 
constitutional,  provided,  that  the  railroad  and  warehoase 
commission  should  have  the  power,  in  case  the  tariffs  of  rates, 
fares,  charges  or  classification,  filed  and  published  by  the 
railroad  companies,  should  be  unreasonable,  to  change  them, 
and  make  them  reasonable,  and  compel  the  carriers  to  adopt 
them  as  thus  changed,  and,  upon  refusal,  to  enforce  compli- 
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ance  by  mandamus ;  and  said  section  also  declared,  that  it 
should  be  unlawful  for  any  common  carrier  to  charge  a  higher 
or  lower  rate  than  that  fixed  and  published  by  the  commission. 
In  that  case  the  Supreme  Court  of  Minnesota  interpreted  the 
eighth  section  to  mean,  that  the  rates,  recommended  and  pub- 
lished by  the  commission  in  the  manner  required  by  the  act, 
were  not  simply  advisory,  nor  merely  prima  facie  equal  and 
reasonable,  but  final  and  conclusive  as  to  what  were  lawful 
or  equal  and  reasonable  rates,  and  that,  in  proceedings  to 
compel  compliance,  no  issue  could  be  made  or  inquiry  had  as 
to  the  equality  and  reasonableness  of  the  rates  in  fact.  It  was 
there  conceded  by  counsel,  that  the  legislature  could  declare 
the  schedule  of  rates  fixed  by  the  commission  to  he  prima  facie 
evidence  of  what  was  equal  and  reasonable,  but  the  court  held 
that  the  legislature  had  the  power  to  create  a  commission 
whose  judgment  or  determination  as  to  what  was  reasonable 
should  be  final  and  conclusive.  The  Minnesota  case  was 
taken  to  the  Supreme  Court  of  the  United  States,  and  the 
judgment  therein  rendered  was  reversed  upon  the  ground, 
that  the  Minnesota  statute,  as  construed  by  the  Supreme 
Court  of  that  State,  conflicted  with  the  constitutional  provi- 
sion forbidding  the  states  to  deprive  persons  of  their  property 
without  due  process  of  law.  (Chicago,  etc.  Railway  Co.  v. 
Minnesota,  134  U.  S.  418).  In  the  latter  case,  Mr.  Justice 
Blatchford,  in  delivering  the  opinion  of  the  Court,  said  of  the 
statute :  "It  deprives  the  company  of  its  right  to  a  judicial 
investigation,  by  due  process  of  law,  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of  successive  ages  for 
the  investigation  judicially  of  the  truth  of  a  matter  in  contro- 
versy, and  substitutes  therefor,  as  an  absolute  finality,  the 
action  of  a  railroad  commission  which,  in  view  of  the  powers 
conceded  to  it  by  the  state  court,  cannot  be  regarded  as  clothed 
with  judicial  functions  or  possessing  the  machinery  of  a  court 
of  justice."  From  this  decision  Justices  Bradley,  Gray  and 
Lamar  dissented,  and  held,  in  their  dissenting  opinion,  that 
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there  was  no  good  reason  why  the  legislature  might  not  dele- 
gate the  duty  of  regulating  and  fixing  the  charges,  so  as  to 
make  them  equal  and  reasonable,  to  such  a  board  of  commis- 
sioners as  was  provided  for  in  the  Minnesota  statute. 

Subsequently,  in  the  case  of  Btidd  v.  New  York,  143  U.  S. 
617,  the  case  of  Chicago,  etc.  Raihoay  Co.  v.  Minnesota,  supra^ 
was  reviewed  and  explained ;  the  doctrine  of  Munn  v.  Illinois, 
supra,  and  of  the  other  cases  known  as  the  Granger  cases^  in 
94  U.  S.  156-181,  was  adhered  to;  and  it  was  held,  that  the 
Minnesota  law  had  been  declared  invalid,  because  it  had  been 
construed  by  the  Supreme  Court  of  that  State,  "as  providing 
that  the  rates  of  charges  for  the  transportation  of  property 
by  railroads,  recommended  and  published  by  the  commission, 
should  be  final  and  conclusive  as  to  what  were  equal  and  rea- 
sonable charges,  and  that  there  could  be  no  judicial  inquiry 
as  to  the  reasonableness  of  such  rates." 

We  understand  the  doctrine  of  Chicago,  etc.  Railway  Co.  ▼. 
Minnesota,  supra,  and  of  Budd  v.  New  York,  supra,  to  be  as 
follows :  The  legislature  has  the  power  to  directly  fix  the  rates 
oi  charges.  It  has  the  right  to  declare  what  is  reasonable. 
When  it  does  so,  its  declaration  is  conclusive  as  to  the  rea- 
sonableness of  the  rates,  and  a  charge  beyond  the  maximum 
fixed  by  it  must  be  regarded  as  unreasonable.  But,  where 
the  legislature  creates  a  commission  to  regulate  the  rates  of 
charges,  such  commission  has  no  power  to  make  a  schedule 
of  rates,  which  shall  be  final  and  conclusive  evidence  as  to 
the  reasonableness  of  the  charges,  because  judicial  inquiry  is 
♦thereby  cut  off. 

We  do  not,  however,  understand  the  Federal  cases  to  hold, 
that  an  act  of  a  State  legislature  may  not  be  valid,  if,  while 
omitting  to  itself  fix  the  maximum  rates,  it  creates  a  commis- 
sion with  authority  to  make  schedules  which  shall  be  prima 
facie  evidence  of  .the  reasonableness  of  the  rates.  Where  the 
schedule  is  only  made  prima  facie  evidence,  the  court,  in  a 
suit  against  the  carrier,  can  inquire  and  determine  what  is  a 
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reasonable  rate ;  and  the  defect,  which  was  found  to  exist  in 
the  Minnesota  law,  is  thus  obviated.  Such  is  the  character 
of  the  Illinois  Act  of  1873,  which  provides,  in  section^S,  that 
the  schedule  made,  published  and  certified  by  the  commis- 
sioners, shall,  in  all  suits  brought  against  the  railroad  corpo- 
rations involving  their  freight  and  passenger  charges,  etc.,  be 
"deemed  and  taken,  in  all  courts  of  this  State,  as  'prima  facie 
evidence,  that  the  rates  therein  fixed  are  reasonable  maximum 
rates  of  charges,"  etc.  One  of  the  criticisms,  made  upon  the 
construction  given  by  the  Supreme  Court  of  Minnesota  to  the 
statute  in  that  State,  is  expressed,  in  Chicago,  etc.  Ry,  Co,  v. 
Minnesota,  supra,  in  the  following  words :  "The  Supreme  Court 
authoritatively  declares  that  it  is  the  expressed  intention  of 
the  legislature  of  Minnesota,  by  the  statute,  that  the  rates 
recommended  and  published  by  the  commission,  if  it  proceeds 
in  the  manner  pointed  out  by  the  Act,  are  not  simply  advis- 
ory, nor  merely  prima  facie  equal  and  reasonable."  The  Mis- 
sissippi statute,  which  was  held  to  be  a  valid  law  in  Stone  v. 
Farmers'  Loan  dt  Trust  Co.  supra,  contained  a  provision,  that 
the  determination  of  the  commissioners  should  be  received  in 
the  courts  as  prima  facie  evidence  that  such  determination  was 
right  and  proper.  So  also,  the  Iowa  statute,  which  was  held 
not  to  be  unconstitutional  as  a  delegation  of  legislative  power 
in  Chicago  d  N.  IF.  Ry.  Co.  v.  Dey,  supra,  provided,  that  the 
schedule  made  by  the  commissioners  should  be  prima  facie 
evidence  of  the  reasonableness  of  the  rates  therein  charged  in 
all  suits  brought  against  the  railroad  corporations. 

Under  the  constitutional  provisions  above  quoted,  the  legis- 
lature of  this  State  has  the  right,  and  it  is  its  prerogative,  if 
it  chooses  to  exercise  it,  to  pass  a  law  establishing  or  fixing 
reasonable  maximum  rates  of  charges.  When  it  passed  the 
Act  of  1873,  it  did  not  choose  to  exercise  the  power  thus  con- 
ferred upon  it.  That  act  does  not  establish  reasonable  max- 
imum rates,  nor  does  it  delegate  to  the  board  of  railroad  and 
warehouse  commissioners  the  power  to  establish  such  rates. 
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When  a  board  is  authorized  to  make  a  schedule  of  rates,  and 
their  schedule  is  merely  given  the  force  and  effect  of  prima 
facie  evidence  as  to  the  reasonableness  of  the  rates  in  a  suit 
involving  the  question  of  such  reasonableness,  there  is  no 
delegation  to  the  board  of  the  legislative  power  to  establish 
rates.  The  legislature  thereby  merely  refrains  from  the  ex- 
ercise of  its  constitutional  power,  and,  by  leaving  the  question 
as* to  the  reasonableness  of  the  rates  open,  makes  room  for 
the  exercise  by  the  courts  of  their  jurisdiction  upon  the  sub- 
ject. The  final  tribunal  of  arbitrament  is  not  the  judiciary, 
but  the  legislature.  But  "when  the  legislature  declares  that 
the  charges  shall  be  reasonable,  or,  which  is  the  same  thing, 
allows  the  common  law  rule  to  that  effect  to  prevail,  and 
leaves  the  matter  there ;  then  resort  may  be  had  to  the  courts 
to  inquire  judicially  whether  the  charges  are  reasonable." 
(116  U.  S.  page  462). 

The  decision  in  Chicago,  etc.  Railway  Co.  v.  Minnesota,  supray 
does  not  base  the  invalidity  of  the  Minnesota  statute  upon  the 
ground  that  the  provision,  making  the  schedule  of  the  com- 
mission final  and  conclusive  as  to  the  reasonableness  of  the 
rates,  was  a  delegation  of  legislative  power  to  the  commission. 
Nor  do  we  deem  it  necessary  to  decide  whether  such  a  provi- 
sion would  amount  to  a  delegation  of  legislative  power  or  not. 
But  if  it  be  conceded,  that  making  the  schedule  of  the  com- 
mission final  and  conclusive  as  to  the  rates  is  a  delegation  of 
legislative  power,  it  is  sufficient  to  say  in  the  present  case, 
that  the  act  of  1873  does  not  give  to  the  schedule  any  such 
final  and  conclusive  effect.  We  are,  therefore,  of  the  opinion 
that  the  Act  is  not  unconstitutional  for  the  second  reason 
urged  upon  our  attention  by  counsel. 

Third,  it  is  argued  that  the  provision  of  the  statute  making 
the  schedule  of  the  commissioners  prima  facie  evidence,  that 
the  rates  therein  fixed  are  reasonable  maximum  rates  of 
charges,  is  unconstitutional  and  void,  not  only  as  depriving 
the  carriers  of  their  property  without  due  process  of  law,  but 
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as  infringing  upon  the  right  of  trial  by  jury.    We  do  not  think 
that  this  objection  should  be  sustained.     In  the  first  place, 
the  act  does  not  deprive  the  railroad  corporations  of  the  right 
to  have  a  judicial  determination  of  the  reasonableness  of  the 
rates,  if  .they  are  not  satisfied  with  the  schedule  made  by  the 
commission.    The  courts  are  open  to  them  for  a  review  of  the 
acts  of  the  commissioners  in  fixing  the  rates  of  charges.     In 
the  next  place,  the  provision  is  an  exercise  by  the  legislature 
of  its  undoubted  power  to  prescribe  the  rules  of  evidence. 
(2  Rice  on  Evidence,  pages  806,  807 ;  Comnwnivealth  v.  Wil- 
liams, 6  Gray,  1 ;  State  v.  Hurley,  54  Me.  562).   Such  provisions 
are  not  unusual.     Gases  have  arisen  in  this  State  under  a 
statute,  making  the  fact  of  injury,  caused  by  sparks  from  a 
locomotive  passing  along  the  road,  prima  facie  evidencd  of  neg- 
ligence, and  no  question  has  ever  been  raised  as  to  the  validity 
of  the  statute.     (P.,  C.  dt  St.  L.  Ry,  Co,  v.  Campbell,  86  111. 
443;  St.  L.,  r.  d  T.  H.  R.  R.  Co.  v.  Funk,  85  id.  460;   T., 
W.  dt  W.  R.  W.  Co.  V.  Larjnon,  67  id.  68 ;  Rockford,  R.  I.  d 
St.  L.  R.  R.  V.  Rogers,  62  id.  S4:6;C.  dt  A.  R.  R.  Co.  v.  Clam- 
pit,  63  id.  95;   C.  dt  A.  R.  R.  Co.  v.  Quaintance,  58  id.  389). 
Acts  making  tax  deeds  prima  facie  evidence  of  the  regularity 
of  proceedings  antecedent  to  the  deed  have  been  held  to  be 
valid.     (2  Rice  on  Ev.  page  607 ;   Hand  v.  Ballon,  12  N.  Y. 
541;  Delaplaine  v.  Cook,  7  Wis,  54;  AUen  v.  Armstrong,  16 
Iowa,  508 ;   Wright  v.  Dunham,  13  Micb.  414;   Gage  v.  Cara- 
her,  125  111.  451).    See  also  Williams  v.  German  Mut.  Fire  Ins. 
Co.  68  111.  387.     Gases  referred  to  by  counsel,  which  involve 
the  validity  of  acts  providing  for  references  to  auditors  or 
referees,  and  making  the  finding  of  the  facts  by  them  in  their 
reports  prima  facie  evidence  of  facts  in  trials  before  juries, 
ivill  be  found  to  be, clearly  distinguishable  from  the  case  at 
bar.     The  Supreme  Gourt  of  Iowa  has  decided,  that  a  pro- 
vision, making  the  schedule  of  the  commission  prima  facie 
evidence  of  the  reasonableness  of  the  rates  of  charges,  as 
contained  in  a  statute  of  that  State  similar  to  said  Act  of 
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1873,  was  not  obnoxious  to  the  objections  here  urged  against 
it,  saying :  "The  provision  of  the  statute,  that  the  rates  fixed 
by  the  commissioners  shall  be  regarded  as  prima  facie  reason- 
able»  is  not  of  an  unusual  character,  and  was  enacted  in  the 
exercise  of  the  undoubted  power  of  the  State  to  prescribe 
rules  of  evidence  in  all  proceedings  under  the  laws  of  the 
State.  The  law  presumes  the  acts  of  oflBcers  of  the  State  to 
be  rightly  done,  and  gives  them  faith  accordingly.  This  rule 
is  not  unlike  the  provision  of  the  statute  complained  of  by  the 
plaintiff."  (2?.,  C.  R,  dt  N.  Ry.  Co,  v.  Dey,  82  Iowa,  312). 
See  also  C.  dt  A.  R.  R.  Co.  v.  The  People,  67  111.  11. 
.  Fourth,  it  is  contended  that  the  statute  has  been  held  to  be 
unconstitutional  as  to  inter-state  shipments,  and  that,  there- 
fore, it  is  void  as  a  whole. 

This  contention  is  based  upon  the  decisions  of  this  Court  in 
The  People  v.  IF.,  St.  L.  dt  P.  Ry.  Co.  104  111.  476,  and  IF., 
St.  L.  <t  P.  Ry.  Co.  V.  The  People,  105  id.  236,  and  of 'the 
Supreme  Court  of  the  United  States  in  Wabash,  etc.  Railway 
Co.  V.  Illinois,  118  U.  S.  557.  In  the  Illinois  cases,  the  action 
was  to  recover  for  unjust  discrimination  in  carrying  the  same 
class  of  freight  from  Peoria  to  New  York  City  for  a  less  sum 
of  money  than  similar  freight  was  carried  from  Gilman  to 
New  York  City,  Peoria  being  a  greater  distance  from  New 
York  than  Gilman,  and  being  86  miles  further  west  in  Illinois 
upon  the  defendant  company's  road  from  a  station  near  the 
eastern  boundary  of  Illinois  than  Gilman.  The  judgments  in 
the  Dlinois  cases  were  reversed  by  the  U.  S.  Supreme  Court 
in  the  Wabash  Ry.  Co.  case,  supra,  because  of  the  interpreta- 
tion placed  by  this  Court  upon  those  sections  of  the  Act  of 
1873  which  relate  to  unjust  discrimination ;  and  not  because 
the  U.  S.  Supreme  Court  considered  the  Act  of  1873  invalid 
as  amounting  to  an  attempted  regulation  of  coiUmerce.  The 
latter  Court,  in  the  Wabash  Ry.  case,  supra,  said :  "It  might 
admit  of  question  whether  the  statute  of  Illinoisj  now  under 
consideration,  was  designed  by  its  framers  to  affect  any  other 
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class  of  transportation  than  that  which  begins  and  ends  with- 
in the  limits  of  the  State."  The  question,  whether  the  Illinois 
statute  was  or  was  not  so  designed  by  its  framers,  was  not  as 
carefully  considered  in  the  above  cases  as  it  would  have  been, 
had  it  not  been  for  the  construction  therein  placed  upon  the 
previous  decisions  of  the  Federal  Supreme  Court.  The  latter 
decisions  were  then  understood  as  holding,  that  a  state  law, 
prohibiting  unjust  discrimination  in  the  rates  of  charges  for 
the  transportation  of  property  between  points  wholly  within 
the  State,  whether  it  was  a  part  of  a  continuous  carriage  to  a 
point  out  of  the  State  or  not,  was  not  invalid,  in  the  absence 
of  Congressional  action  upon  the  subject,  and  when  construed 
as  the  act  of  1873  was  construed  in  the  Illinois  cases.  With 
such  understanding  of  the  Federal  rulings,  this  Court  held 
that,  while  the  provisions  of  the  Act  of  1873  relating  to  unjust 
discrimination  were  inoperative  upon  that  part  of  the  contract 
of  shipment  which  had  reference  to  the  transportation  outside 
of  the  State,  they  were  binding  and  effectual  as  to  so  much  of 
the  transportation  as  was  within  the  limits  of  the  State.  In 
the  opinion  of  the  majority  of  the  Court,  (Chief  Justice  Waite 
and  Justices  Bradley  and  Gray  dissenting),  in  Wabash  Rail- 
way Co.  V.  Illinois,  supra,  Mr.  Justice  Miller  said:  "It  cannot 
be  denied,  that  the  general  language  of  the  Court  in  these 
cases,  upon  the  power  of  Congress  to  regulate  commerce,  may 
be  susceptible  of  the  meaning  which  the  Illinois  Court  places 
upon  it."  In  the  same  opinion  the  same  learned  Justice,  in 
speaking  for  the  majority,  while  stating  that  they  were  bound 
by  the  construction  given  by  this  Court  to  the  Illinois  statute, 
and  that  this  Court  had  so  construed  the  statute  as  to  make 
it  apply  to  commerce  among  the  States,  also  said:  "If  the 
Illinois  statute  could  be  construed  to  apply  exclusively  to 
contracts  for  a  carriage  which  begins  and  ends  within  the 
State,  disconnected  from  a  continuous  transportation  through 
or  into  other  States,  there  does  not  seem  to  be  any  difficulty 
in  holding  it  to  be  valid."     Looking,  however,  at  the  provi- 
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sions  of  the  Act  of  1873  which  have  reference  to  unjust  dis- 
crimination, in  the  light  of  the  construction  given  to  them  in 
the  Illinois  cases  above  referred  to,  the  Federal  Supreme  Court 
held  those  provisions  invalid,  as  applied  to  unjust  discrimi- 
nation in  the  rates  of  charges  for  the  tr,ansportation  of  prop- 
erty within  the  State  when  such  transportation  was  part  of  a 
continuous  carriage  from  a  point  within  to  a  point  without 
the  State,  upon  the  ground  that  such  construction  made  the 
provisions  conflict  with  the  constitutional  grant  to  Congress 
of  power  to  regulate  inter-state  commerce. 

This  Court  might  be  inclined  to.  consider  the  question 
whether  the  construction,  announced  in  said  cases  and  ac- 
cepted by  the  U.  S.  Supreme  Court,  may  not  have  been  incor- 
rect and  unauthorized  by  the  language  of  the  Act,  if  the 
present  suit  had  arisen  under  those  sections  of  the  Act,  which 
have  reference  to  unjust  discrimination.  But  the  case  at  bar 
arises  under  the  provisions  which  prohibit  the  charge  of  more 
than  fair  and  reasonable  rates.  This  action  is  brought  for 
damages  growing  out  of  alleged  charges  of  unreasonable  rates 
for  the  transportation  of  property  between  points  lying  wholly 
within  the  State,  and  not  being  part  of  a  continuous  trans- 
portation to  any  point  outside  of  the  State.  It  is  within  the 
power  of  the  legislature  to  so  amend  the  Act,  as  clearly  to 
limit  the  provisions  concerning  unjust  discrimination  to  com- 
merce carried  on  within  the  State. 

Counsel  claim,  that  the  provisions  relating  to  inter-state 
commerce  are  so  intimately  connected  with  those  relating  to 
commerce  carried  on  wholly  within  the  limits  of  the  State,  as 
not  to  be  separable,  the  one  from  the  other;  and  that,  as  the 
Act  has  been  declared  invalid  when  applied  to  inter-state 
commerce,  it  must  also  be  considered  invalid  as.  applied  to 
State  commerce.  Upon  this  point  reference  is  made  to  cases 
holding,  that  words  of  limitation  cannot  be  introduced  into  a 
penal  Statute,  so  as  to  make  it  specific,  when,  as  expressed,  it 
is  general  only.     {U.  S.  v.  Reese,  92  U.  S.  214;   Trade  Mark 
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Cases,  100  id.  82;  Baldwin  v.  Franks,  120  id.  678).  If  the 
doctrine  of  these  cases  is  applicable  to  the  case  at  bar,  it  is 
only  applicable  to  the  sections  of  the  Act  of  1873  relating  to 
unjust  discrimination ;  and  the  effect  of  its  application  would 
be  to  hold  those  sections  void,  as  affecting  transportation 
within  the  State,  because  they  had  been  held  void  as  affect- 
ing inter-state  transportation ;  but  the  ejBfect  would  not  be  to 
invalidate  the  Act,  so  far  as  it  relates  to  charges  of  fair  and 
reasonable  rates  alone. 

Where  a  part  of  a  statute  is  unconstitutional,  the  remainder 
will  not  be  declared  to  be  unconstitutional  also,  if  the  two  are 
distinct  and  separable,  so  that  the  latter  may  stand,  though 
the  former  becomes  of  no  effect.     The  constitutional  and  un- 
constitutional provisions  may  sometimes  be  contained  in  the 
same  section,  but  do  not  necessarily  fall  together,  unless  they 
"are  essentially  and  inseparably  connected  in  substance.    If> 
when  the  unconstitutional  portion  is  stricken  out,  that  which 
remains  is  complete  in  itself,  and  capable  of  being  executed 
in  accordance  with  the  apparent  legislative  intent,  wholly  in- 
dependent of  that  which  was  rejected,  it  must  be  sustained^ 
*     *     *     If  a  statute  attempts  to  accomplish  two  or  more 
objects  and  is  void  as  to  one,  it  may  still  be  in  every  respect 
complete  and  valid  as  to  the  other.     *     *     ♦     A  legislative 
Act  may  be  entirely  valid  as  to  some  classes  of  cases,  and 
clearly  void  as  to  others."     (Cooley  on  Cons.  Lim. — 6  ed. — 
pages  211  and  213;  Dupee  v.  Swigert,  127  111.  494). 

An  examination  of  the  Act  of  1873,  in  the  light  of  these 
principles  of  construction,  will  show  that  parts  of  the  Act 
relate  to  the  prevention  of  unjust  discrimination  between  per- 
sons and  places  in  the  rates  of  charges  for  transportation,, 
while  other  parts  relate  to  the  prevention  of  charges  that  ex- 
ceed  fair  and  reasonable  rates.  Sections  2  and  3  of  the  Act 
relate  more  particularly  to  unjust  discrimination,  and  their 
aim  is  "against  favoritism — against  charging  one  sbipper 
niore  than  another  for  the  like  service,  underline  conditions."^ 
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(/.,  D.  d;  S,  K  li,  Co.  V.  Eruin,  118  III  250 ;  L  C.  R,  R.  Co.  v. 
The  People,  121  id,  304).  Section  1,  in  connection  with  sec- 
tions 7  and  8,  concerns  the  question,  whether  the  rate  charged 
a  passenger  or  shipper  is  reasonable  or  not,  irrespective  of 
the  charge  that  may  be  made  against  another  passenger  or 
shipper,  or  at  another  point.  It  is  easy  to  see,  that  tjiere  is 
a  difference  between  extortion  and  discrimination.  Hence, 
we  think  that'the  provisions  of  the  Act  upon  the  two  subjects 
can  be  separated  and  disconnected  from  each  other,  so  that 
those  portions  relating  to  reasonable  charges  may  stand, 
even  if  those  portions  relating  to  unjust  discrimination  fall. 
Whether  the  latter  do  or  must  fall  or  not,  we  do  not  decide. 
It  is  to  be  noted,  however,  that,  in  /.,  D.  dt  S.  R.  R.  Cb.  v. 
Ervin,  supra,  and  I.  C.  R.  R.  Co.  v.  The  People,  supra,  this 
Court  treated  the  whole  of  the  Act  of  1873  as  valid,  as  applied 
to  commerce  wholly  within  the  State. 

The  Wahash  Railway  cases,  104  111.  476  and  106  id.  236, 
arose  under  the  sections  relating  to  unjust  discrimination, 
and  it  was  those  sections,  which  were  therein  construed  as 
being  "broad  enough  to  include  unjust  discrimination  in  the 
rates  of  charges  for  the  transportation  of  property  from  a  point 
within  to  a  point  without  the  State."  The  provisions  of  the 
Act,  relating  to  fair  and  reasonable  rates,  were  not  construed 
as  being  broad  enough  to  prohibit  charges  of  more  than  rea- 
sonable rates  for  transportation  outside  of  the  State,  or  within 
it  as  part  of  a  carriage  beyond  the  State.  Therefore,  the  ques- 
tion, whether  these  provisions  were  intended  to  apply  only  to 
transportation  between  points  lying  wholly  within  the  State, 
and  disconnected  from  a  continuous  carriage  to  a  point  out- 
side of  the  State,  is  not  a  q;Uestion  which  is  settled  by  the  de- 
cisions in  the  Wahash  Ry.  Cases.  After  a  careful  study  of  the 
terms  of  the  Act,  we  are  of  the  opinion  that  the  first  section, 
read  in  connection  with  the  title  and  se'ctions  7,  8  and  11, 
applies  only  to  charges  of  reasonable  rates  for  such  transpor- 
tation within  the  State  as  is  not  a  part  of  a  continuous  trans- 
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portation  without  the  State,  and,  therefore,  does  not  infringe 
upon  the  power  of  Congress  to  regulate  inter-state  •commerce. 

The  title  of  the  Act  is  "An  Act  to  prevent  extortion  *  *  * 
in  the  rates  charged  for  the  transportation  of  passengers  and 
freights  on  railroads  in  this  State,"  and  not  on  railroads  out- 
side of  this  State.  The  railroad  corporations  forbidden  by 
section  1  to  charge  more  than  reasonable  rates  are  thus  therein 
described :  "any  railroad  corporation  organized  or  doing  bus- 
iness in  this  State  under  any  Act  of  incorporation,  or  general 
law  of  this  State,  now  in  force  or  which  may  hereafter  be 
enacted,  or  any  railroad  corporation  organized,  or  which  may 
hereafter  be  organized  under  the  laws  of  any  other  State,  and 
doin^  business  in  this  State."  Section  11  provides,  that  the 
term,  "railroad  corporation,*'  contained  in  the  Act,  shall  be 
taken  to  mean  all  corporations,  etc.,  now  or  hereafter  owning 
or  operating  "any  railroad,  in  whole  or  in  park,  in  this  State," 
and  to  apply  to  all  persons,  whether  incorporated  or  not,  "that 
shall  do  business  as  common  carriers  upon  any  of  the  lines 
of  railways  in  this  State,"  etc.  Section  1  forbids  the  charging 
of  more  than  a  reasonable  rate  for  the  transportation  of  pas- 
sengers or  freight  or  cars  "upon  any  railroad  within  this  State." 

Section  8  directs  the  railroad  and  warehouse  commission- 
ers to  make  "for  each  of  the  railroad  corporations  doing  busi- 
ness in  this  State,"  a  schedule  of  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passengers  and  freight 
and  cars  "ow  each  of  said  railroads."  It  is  quite  manifest, 
that  the  schedule  thus  required  to  be  made  is  of  more  import- 
ance in  determining  what  are  reasonable  rates  of  charges 
than  in  determining  whether  there  has  been  unjust  discrim* 
ination.  In  section  3  the  discriminating  rates,  charges,  etc., 
therein  referred  to,  are  made  prima  facie  evidence  of  unjust 
discrimination  without  mention  of  the  schedule.  If  the  greater 
distance  from  Peoria  to  New  York  and  the  shorter  distance 
from  Gilman  to  New  York  are  given,  and  the  fact  is  ascer- 
tained that  the  charge  for  transportation 'over  such  greater 
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distance  is  less  than  the  charge  therefor  over  such  shorter 
distance,  a  discrimination  is  at  once  established,  whether  the 
whole  of  the  distances  be  regarded,  or  the  proportional  parts 
thereof  in  this  State.  Given  the  facts  of  the  distances,  whether 
without  or  within  the  State,  and  of  the  actual  charges,  and 
the  question  of  discrimination  is  determined,  though  reference 
to  the  schedule  may  be  made  as  to  the  injustice  of  the  dis- 
crimination to  the  individual.  But  it  could  not  have  been  th^ 
intention  of  the  legislature,  that  this  schedule  should  hej^rima 
facie  evidence  of  what  were  reasonable  maximum  rates  of 
charges  for  transportation  outside  of  the  State,  or  for  such 
transportation  within  it  as  might  be  part  of  a  continuous 
transportation  from  within  to  without.  Other  states  would 
have  their  own  laws,  and  commissioners,  and  methods  of  as- 
certaining rates.  The  railroad  and  warehouse  commissioners 
named  in  schedule  8  are  Illinois  officials,  appointed  by  tl)e 
Governor,  with  jurisdiction  limited  to  this 'State,  and  without 
power  or  opportunity  to  gather  the  data  for  fixing  reasonable 
rates  of  transportation  outside  of  the  State,  or  within  the 
State  as  connected  with  a  continuous  carriage  to  a  point  be- 
yond its  limits.  The  Act  establishing  the  Board  of  railroad 
and  warehouse  commissioners,  provides,  that  only  railroads 
incorporated  or  doing  business  in  this  State  shall  make  sworn 
statements  of  their  affairs  to  said  commissioners.  (2  Starr  & 
Cur.  Stat,  pages  1956-1958).  Section  7  of  the  Act  of  1873 
requires  the  commissioners  to  ascertain,  w^iether  the  provi- 
sions of  the  Act  have  been  violated  by  "any  railroad  corpora- 
tion in  this  State,**  and  for  that  purpose  "to  visit  the  various 
stations  upon  the  line  of  each  railroad."  We  construe  these 
features  of  the  Act  to  indicate  that,  so  far  as  the  provisions 
relating  to  the  charges  of  reasonable  rates  are  concerned,  it 
was  not  the  intention  of  the  legislature  to  make  them  apply 
to  any  other  kind  of  transportation  than  that  which  should 
occur  wholly  within  the  boundaries  of  this  State,  or  to  any 
other  kind  of  contracts  than  those  for  a  carriage  which  begins 
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and  ends  within  the  State,  disconnected  from  a  continuous 
transportation  through  or  into  other  States.  Consequently, 
we  hold  the  provisions  relating  to  charges  of  reasonable  rates 
to  be  valid. 

Fifth,  the  statute,  granting  power  to  the  railroad  commis- 
sioners to  make  a  schedule  of  reasonable  maximum  rates  for 
appellant,  is  alleged  to  be  a  violation  of  appellant's  charter, 
so  as  to  impair  the  obligation  of  its  contract  with  the  State ; 
and,  therefore,  the  Act  is  said  to  be  void  as  to  appellant. 

This  point  is  settled  adversely  to  appellant  by  the  cases 
of  Buggies  v.  The  People,  91  111.  256,  and  Ruggles  v.  Illinois, 
108  D.  S.  526.  In  the  former  case,  one  of  the  questions  sub- 
mitted by  the  stipulation  was,  whether  a  law,  establishing  a 
reasonable  maximum  rate  of  charges  for  the  transportation 
of  passengers  on  railroads  in  this  State,  was  such  a  constitu- 
tional law,  as  appellant  "was  bound  to  obey,  *  ♦  ♦  not- 
withstanding the  provisions  of  its  charter;"  and  it  was  there 
held,  that  the  law  was  valid,  and  that  the  legislature  has  the 
power  to  fix  a  maximum  rate  of  charges  for  corporations  ex- 
ercising a  business  public  in  its  character;  and  that  such 
regulation  does  not  impair  the  obligation  of  the  contract  in 
their  charters.  In  Ruggles  v.  Illinois,  supra,  the  provisions  of 
appellant's  charter  are  fully  set  out. 

It  is  not  denied,  that,  by  consolidation  and  statutory  pro- 
visions, appellant  acquired  the  powers  and  franchises  granted 
to  the  Central  Military  Tract  Company  by  an  Act  to  incorpo- 
rate the  latter  Company,  passed  on  February  15,  1851,  and 
by  an  Act  to  amend  said  Act,  passed  on  June  19,  1852.  By 
section  3  of  said  Act  of  1851,  said  Company  was  thereby 
"created  and  incorporated  for  the  purpose  of  organizing  under 
an  act  entitled  *An  Act  to  provide  for  a  general  system  of 
railroad  incorporations,'  in  force  November  5,  1849,"  and  was 
"entitled  to  have  and  exercise  the  powers  and  privileges  and 
be  subject  to  the  liabilities  therein  enumerated."  The  gen- 
eral law  of  1849,  in  clause  10  of  section  21  thereof,  conferred 
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upon  railroad  companies  organized  thereunder  the  right  "to* 
regulate  the  time  and  manner  in  which  passengers  and  prop- 
erty shall  be  transported,  and  the  tolls  and  compensation  to 
be  paid  therefor ;  but  such  compensation  for  any  passenger 
and  his  ordinary  baggage  shall  not  exceed  three  cents  a  mile, 
unless  by  special  act  of  the  legislature,  and  shall  be  subject 
to  alteration  as  hereinafter  provided."  It  also  provides  in 
section  32  that  "the  legislature  may,  when  any  such  railroad 
shall,  be  opened  for  use,  from  time  to  time,  alter  or  reduce  the 
rates  of  toll,  fare,  freight,  or  other  profits  upon  such  roads ; 
but  the  same  shall  not,  without  the  consent  of  the  corporation, 
be  so  reduced  as  to  produce,  with  said  profits,  less  than  fifteen 
per  cent  per  annum  on  the  capital  actually  paid  in,  nor  unless, 
on  an  examination  of  the  amounts  received  and  expended,  to 
be  made  by  the  Secretary  of  State,  he  shall  ascertain  that  the 
net  income  derived  by  the  company  from  all  sources  for  the 
year  then  last  past,  shall  have  exceeded  an  annual  income  of 
fifteen  per  cent  upon  the  capital  of  the  corporation  actually 
paid  in." 

Section  6  of  the  act  of  1852  is  as  follows:  "The  said  com- 
pany shall  have  power  to  make,  ordain  and  establish  all  such 
by-laws,  rules  and  regulations  as  may  be  deemed  expedient 
and  necessary  to  fulfill  the  purposes  and  carry  into  effect  the 
provisions  of  this  act,  and  for  the  well  ordering,  regulating 
and  securing  the  affairs,  business  and  interest  of  the  com- 
pany :  Provided^  that  the  same  be  not  repugnant  to  the  con- 
sti4;ution  and  laws  of  the  United  States  or  of  this  State,  or 
repugnant  to  this  act.  The  board  of  directors  shall  have 
power  to  establish  such  rates  of  toll  for  the  conveyance  of 
persons  or  property  upon  the  same,  as  they  shall,  from  time 
to  time,  by  their  by-laws,  determine,  and  to  levy  and  collect 
the  same  for  the  use  of  the  said  company.  The  transporta- 
tion of  persons  and  property,  the  width  of  track,  and  all  other 
matters  and  things  respecting  the  use  of  said  road,  fihall  be 
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in  conformity  to  such  rules  and  regulations  as  the  said  board 
of  directors  shall  from  time  to  time  determine/' 

It  is  now  claimed  by  the  appellant,  that  it  still  has  the 
right,  under  its' original  charter  of  1851,  of  fixing  rates  sub- 
ject only  to  a  limit  of  three  cents  a  mile  on  passengers,  and 
that  the  State  has  no  power  to  interfere  except  to  keep  the 
annual  profits  down  to  15  per  cent  per  annum  on  the  paid  up 
capital;  and  that  the  Act  of  1873,  giving  the  commissioners 
power  to  make  a  schedule  of  maximum  reasonable  rates  for 
appellant,  ignores  these  limitations  upon  the  power  of  the 
State  to  regulate  its  charges.  Although  the  Act  of  1862  is 
entitled  An  Act  to  amend  the  charter  of  1851,  it  is  a  complete 
charter  in  itself.  It  contains  provisions  not  found  in  the 
general  railroad  law  of  1849.  The  plea  alleges  that  it  was 
accepted  by  appellant,  and  it  was  evidently  intended  and 
accepted  as  a  substitute  for  the  charter  of  1851. 

In  Rilggles  v.  Illinois,  supra,  it  was  contended  by  appellant, 
that  the  Act  of  1852  repealed  sections  21  and  32  of  the  old 
charter,  with  the  limitations  therein  contained  as  above  set 
forth,  and  that,  under  section  6  of  the  amending  Act  of  1852 
as  above  set  forth,  appellant  could  establish  its  own  rates  of 
fare  and  freight  free  from  legislative  interference.  In  that 
case,  the  Supreme  Court  of  the  United  States  declined  to  de- 
cide whether  section  6  of  the  amending  Act  repealed  clause 
10  of  section  21  and  section  32  of  the  original  charter,  or 
not ;  but  they  held  that,  under  said  section  6,  no  by-law  could 
be  established  by  the  directors  that  did  not  conform  to  the 
laws  of  the  State,  whether  such  laws  were  in  force  when  the 
amended  charter  was  granted,  or  came  into  operation  after- 
wards ;  that  the  power  of  the  company  for  the  regulation  of  its 
own  affairs  was  in  express  terms  subjected  to  the  legislative 
control  of  the  State ;  that  the  by-laws  fixed  the  rates,  and  no 
by-law  could  be  made  that  was  at  all  repugnant  to  the  laws 
of  the  State ;  that  only  such  charges  could  be  collected  by  ap- 
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pellant  as  were  allowed  by  the  laws  of  the  State ;  that,  in  the 
absence  of  legislatyon,'the  power  of  the  directors  over  the  rates 
is  subject  only  to  the  common  law  limitation  of  reasonable- 
ness, but  that  the  State  may  establish  a  maximum  of  rates  to 
'  be  charged  by  railroad  companies  for  the  transportation  of 
persons  and  property;  that,  when  a  maximum  is  bo  estab- 
lished, the  rates  fixed  by  the  directors  must  conform  to  its 
requirements,  otherwise  the  by-laws  would  be  repugnant  to 
the  laws.  Adopting  the  views  thus  expressed  by  the  Federal 
Supreme  Court,  we  are  of  the  opinion,  that  there  is  nothing 
in  appellant's  charter,  which  relieves  it  from  the  obligation  to 
submit  to  the  provisions  of  the  Act  of  1S73  upon  the  subject 
of  reasonable  rates,  and  that  the  Act  does  not  impair  the  ob- 
ligation of  any  contract  alleged  to  be  contained  in  appellant's 
charter.  t 

Sixth,  it  is  claimed  that  the  schedule  of  1873,  which  was 
admitted  in  evidence,  was  not  published  as  required  by  stat- 
ute, and  that,  for  that  reason,  it  did  not  go  into  effect. 

The  copy  of  the  schedule  of  September  1,  1873,  introduced 
by  the  plaintiff,  was  accompanied  by  the  following  certificate 
which  was  attached  to  it : 

"Office  of  KAiiiROAD  and  W^abehouse  Commission, 

JSPRINGFIEIiD,  IIjIiINOIS. 

"State  of  Illinois,      ") 
Sangamon  County,  ) 
**We,  the  undersigned.  Railroad  and  Warehouse  Commis- 
sioners in  and  for  the  State  of  Illinois,  do  hereby  certify  that 
the  foregoing  is  a  true  copy  of  *a  schedule  of  reasonable  max- 
imum rates  of  charges  for  the  transportation  of  passengers 
and  freight  and  cars,*  together  with  a  classification  of  freight, 
explanatory  and  forming  a  part  of  said  schedule,  revised  and 
prepared  by  the  Railroad  and  Warehouse  Commission  for  the 
Chicago,  Burlington  and  Quincy  Compan^;  that  said  'classi- 
fication of  freight'  and  schedule  has  been  published,  as  re- 
quired by  law,  in  the  Illinois  State  Journal,  a  weekly  newspaper 
published  in  the  city  of  Springfield,  in  said  State,  in  the  issues 
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of  said  paper  dated,  respectively,  September  3d,  10th,  17th 
and  24tb,  and  October  1,  A.  D.  1873,  as  revised,  aud  was  in 
force  from  and  after  September  1,  A.  D.  1873,  and  remained 
in  force  until  December  1,  A.  D.  1S81. 

"Witness  our  hands  this  7th  day  of  February,  A.  D.  1891. 

John  E.  Wheeler, 
Isaac  N.  Phillips, 
W.  R.  Crim, 
Railroad  and  Warehouse  Commissioners, 
Attest:     J.  H.  Paddock,  Secretary." 

This  certificate  shows,  that  publication  of  both  the  classifica- 
tion and  the  schedule  was  made  not  only  for  three  successive 
weeks,  but  for  five  successive  weeks,  and  that,  consequently, 
the  provision  in  section  8  as  to  publication  was  fully  com- 
plied with.  The  trial  court  was  authorized  to  admit  it,  and 
when  admitted,  it  was  "prima  facie  evidence  of  the  schedules 
of  said  commissioners."  At  the  close  of  plaintiff's  evidence, 
defendant  introduced  another  certificate  of  the  commissioners, 
dated  December  1,  1891,  and  other  evidence,  for  the  purpose 
of  showing  that  the  classification  of  freights,  which  recited  on 
its  face  that  it  formed  a  part  of  each  schedule,  was  published 
on  September  3,  10  and  17,  and  that  the  schedule  for  appel- 
lant, which  refers  to  the  classification  as  forming  a  part  of  it, 
was  published  on  September  17  and  24  and  on  October  1, 
The  classification  was  published  three  successive  weeks,  and 
the  schedule  was  published  three  successive  weeks ;  but  the 
point  is  made  that,  as  the  schedule  referred  to  the  classifica- 
tion, the  latter  was  a  part  of  the  former,  and  that,  when  the 
schedule  was  published  on  September  17,  24  and  October  1, 
the  classification  should  have  been  published  as  a  part  of  it, 
and  in  the  same  issues  of  the  newspaper  with  it.  As  the  clas- 
sification was  for  all  the  railroads  and  a  schedule  was  made 
for  each,  it  is  a  question  whether  it  was  necessary  to  repub- 
lish the  classification  with  each  schedule,  it  having  already 
been  published  for  the  time  required  by  law.     The  olassifica- 
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lion  was  on  file*  in  the  office  of  the  commissioners,  and  the 
schedules  referred  to  it,  and  the  roads  could  have  access  to  it. 

The  certificate,  however,  as  above  set  forth,  was  merely 
prima  facie  evidence,  that  the  schedule  introduced  was  that  of 
the  commissioners.  Other  evidence  might  be  introduced  to 
show  that  it  was  their  schedule.  This  evidence  was  furnished 
by  the  defendant  itself.  Its  own  proof  showed,  that  the  copy 
introduced  was  a  copy  of  the  schedule,  prepared  and  adopted 
for  it  by  the  commissioners.  It  is  not  contended,  that  the 
defendant  did  not  have  notice  of  the  schedule  of  September, 
1873,  irrespective  of  any  publication  of  it. 

But,  even  if  it  be  true,  that  the  schedule  could  not  go  into 
effect  until  it  was  published  in  the  manner  required  by  the 
law,  and  that  the  separate  publication  of  the  classification 
and  the  schedule  was  not  a  compliance  with  section  8,  we 
still  think,  that  the  certificate  above  set  forth  was  sufficient. 
The  case  below  was  not  tried  until  November  30,  1891.  By 
Act  approved  June  30,  1885,  the  legislature  amended  said 
section  8,  and,  in  the  amended  section,  provided  as  follows: 
"All  such  schedules  heretofore  or  hereafter  made  sljall  be  re- 
ceived and  held  in  all  such  suits  as  prima  facie  the  schedules 
of  said  commissioners  without  further  proof  than  the  produc- 
tion of  the  schedule  desired  to  be  used  as  evidence;  with  a 
certificate  of  the  railroad  and  warehouse  commissioners,  that 
the  same  is  a  true  copy  of  a  schedule  prepared  by  them  for 
the  railroad  company  or  corporation  therein  named."  (3  Starr 
&  Cur.  Ann.  Stat,  page  1029).  The  certificate  of  February 
7,  1891,  conforms  to  the  requirement  of  section  8  as  thus 
amended. 

No  man  or  corporation  has  a  vested  right  in  the  rules  of 
evidence.  They  pertain  to  the  remedies  provided  by  the  State 
for  its  citizens,  and  do  not  constitute  a  part  of  any  contract. 
They  are  subject  to  control  and  modification  by  the  legisla- 
ture, whether  affecting  proof  of  existing  rights,  or  rights  subse- 
quently acquired.    Changes  in  them  may  be  made  applicable 
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to  existing  causes  of  action.     (Cooley  on  Cons.  Lim. — 6  ed. — 
page  451 ;  Gage  v.  Caraher,  125  111.  447). 

Seventh,  appellee  assigns  as  a  cross-error  the  overruling  of 
his  demurrer  to  the  sixth  plea  of  the  defendant.  This  plea 
was  to  the  last  additional  count  of  the  amended  declaration, 
and  averred  that  the  causes  of  action  therein  set  out  did  not 
accrue  to  the  plaintiflP  within  five  years  next  before  the  filing, 
or  the  obtaining  of  leave  to  file,  said  last  additional  count,  or 
the  substitute  therefor.  The  question  is,  whether  the  amend- 
ment, or  the  last  count  of  the  amended  declaration,  sets  up  a 
new  cause  of  action.  If  it  does,  the  demurrer  to  the  plea  was " 
properly  overruled ;  if  it  does  not,  the  amendment  takes  eflfect 
from  the  commencement  of  the  suit.  Where  an  amendment 
sets  up  no  new  matter  or  olaim,  but  merely  restates,  in  a  dif- 
ferent form,  the  cause  of  action  set  out  in  the  original  decla- 
ration, it  relates,  to  the  commencement  of  the  suit,  and  the 
statute  of  limitations  is  arrested  at  that  point ;  but  ^yhere  the 
amendment  introduces  a  new  or  different  cause  of  action,  it 
is  treated  as  a  fresh  suit,  begun  af  the  time  when  such  amend- 
ment is  filed,  and  the  statute  is  arrested  at  the  latter  date. 
{Baker  v.  Mo.  Pac.  Ry.  Co.  34  Mo.  App.  98.) 

In  this  case,  the  two  counts  of  the  original  declaration,  and 
all  the  additional  counts  of  the  amended  declaration  except 
the  last,  sought  to  recover  the  treble  damages,  allowed  by  the 
statute  for  a  violation  of  its  provisions ;  and  to  these  counts 
the  two  years*  statute  of  limitations  was  properly  pleaded,  as, 
in  this  State,  actions  for  a  statutory  penalty  must  be  brought 
within  two  years  next  after  the  cause  of  action  accrued.  The 
last  amended  count,  filed  more  than  seven  years  after  the 
filing  of  the  original  declaration,  sought  to  recover  damages 
for  the  violation  of  defendant's  common  law  liability  as  a 
carrier  for  charging  more  than  reasonable  rates.  To  this 
count  the  five  years'  statute  of  limitation  was  applicable.  It 
is  conceded  by  appellee,  that  he  cannot  recover  treble  damages 
for  unreasonable  charges,  except  for  those  paid  by  him  during 
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the  two  years  prior  to  the  beginning  of  the  suit,  and  that  the 
object  of  the  amended  count  is  to  recover  single  damages  for 
the  three  years  immediately  preceding  the  two  years  for  wbich 
treble  damages  are  claimed. 

Wq  think,  that  the  amended  count  introduced  a  new  cause 
of  action.  The  original  declaration  declares  specially  on  the 
statute  for  the  recovery  of  a  statutory  penalty ;  alleges,  ds 
the  ground  of  action,  the  charge  of  rates  in  excess  of  those 
fixed  by  the  schedule  of  the  commissioners,  and  concludes: 
"Whereby  and  by  force  of  the  statute  *  *  *  an  action 
hath  accrued  *  *  *  to  demand  and  recover  of  the  de- 
fendant three  times  the  amount  of  said  sum  of  money,  etc., 
with  reasonable  attorneys*  fees  in  a  sum  to  be  fixed  by  the 
court."  The  amended  count  is  based  on  an  alleged  common 
law  liability,  or  on  an  implied  contract  to  repay  money  ob- 
tained by  wrongful  overcharges.  Before  it  wj^s  filed,  the  cause 
of  action  set  forth  in  it  had  been  barred  by  the  five  years' 
statute  of  limitations.  If  a  new  suit  had  been  begun  for  the 
same  cause  of  action  at  the  time  of  the  amendment,  it  could 
not  have  been  maintained  ;  and  there  is  no  more  reason  why 
the  cause  of  action  should  be  enforced  when  embodied  in  an 
amended  declaration  than  when  forming  the  subject  matter 
of  a  new  suit.  Although  an  amendment  may  properly  be  al- 
lowed, it  does  not  necessarily,  when  allowed,  have  the  effect 
of  relating  back  to  the  date  of  bringing  the  suit,  for  the  pur- 
pose of  determining  questions  of  limitation.  An  amendment, 
which  introduces  a  cause  of  action  barred  by  limitation,  is  in- 
effectual to  avoid  the  statutory  bar.  (Gibbons  v.  Steamboat, 
40  Mo.  253;  Baker  v.  The  Mo.  Pac.  Ry.  Co.  supra;  Gorman 
V.  Judge,  etc.  27  Mich.  138;  Melvin  v.  Smith,  12  N.  H.  462; 
I.  d  St.  L.  R.  R.  dk  C.  Co.  V.  People,  19  Brad.  141). 

Where  the  original  declaration  sets  up  over-charges  upon 
certain  shipments,  and  the  amended  declaration  sets  up  over- 
charges  on  other  and  different  shipments,  the  causes  of  action 
are  not  the  same.     (I.  C,  R.  R.  Co.  v.  Cobb,  Christy  d  Co,  64 
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111.  140;  Phelps  v.  I.  C.  R.  R.  Co,  94  id.  548;  North  Chicago 
Rolling  MiU  v.  Monka,  107  id.  340).  Here,  the  original  decla- 
ration seeks  to  recover  penalties  for  overcharges  on  shipments 
made  subsequent  to  November  2,  1880,  while  the  last  addi- 
tional count  of  the  amended  declaration  declares  for  damages 
on  account  of  overcharges  on  shipments  made  prioif  to  Octo- 
ber IT,  1880. 

We  are  of  the  opinion  that  there  was  no  error  in  overi-uling  ' 
the  demurrer  to  the  sixth  plea. 

One  or  two  other  minor  objections  are  urged,  but,  after  a 
careful  consideration  of  them,  we  are  satisfied  that  they  are 
not  well  taken.   The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


The  City  of  Aurora 
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William  Rockabrand.  elila^ 

Filed  at  Ottawa  March  81, 1894. 

1.  Negligence — ohftiruclions  in  the  street — failure  to  place  dangtr 
jngnals.  The  failure  of  a  city  to  place  danger  signals  at  places  of  dan- 
ger from  obstructions  in  the  streets,  thereby  a  personal  injury  is 
received,  is  negligence,  notwithstanding  the  streets  are  lighted  by 
electric  lights.  It  will  not  do  to  say  that  an  electric  light  upon  a  street, 
however  bright,  can  always  take  the  place  of  danger  signals. 

2.  Same — in/ttruction  construed.  In  an  action  against  a  city,  the  first 
count  of  the  declaration  charged  negligence  in  placing  and  leaving 
npon  a  street  a  large  pile  of  gravel,  and  the  second  the  same,  and  also 
negligence  in  failing  to  place  lights  or  signals  of  danger  upon  or  near 
the  gravel.  The  court  instructed  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  defendant  was  guilty  of  negligence  as  charged 
in  the  declaration,  and  in  consequence  of  such  negligence  the  plaintiff 
was  injured  while  exercising  due  care,  the  plaintiff  was  entitled  to  re- 
cover: Held,  that  the  instruction,  when  fairly  considered,  did  not,  In 
the  slightest  degree,  take  away  from  the  consideration  of  the  jury  any 
evidence  in  the  case  as  to  the  sufficiency  of  the  city  lights  to  enable  the 
plaintiff,  by  the  use  of  ordinary  care,  to  discern  and  avoid  the  danger. 
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3.  Practice — asking  special  finding — controverting  the  same.  Where 
a  party  to  a  suit  asks  for  and  obtains  a  special  finding  of  a  fact  adversely 
to  his  contention,  he  will  not  be  allowed  to  gainsay  such  finding  on 
appeal  or  writ  of  error. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Kane 
county ;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 

Mr.  F.  G.  Plain,  Mr.  Charles  Whbaton,  and  Mr.  C.  I.  Mc- 
Nett,  for  the  appellant. 

Mr.  M.  0.  SouTHwofeTH,  for  the  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

Appellee  recovered  a  judgment  against  appellant,  in  the 
circuit  court  of  Kane  county,  for  the  sum  of  $5000,  for  a 
personal  injury  alleged  to  have  been  received  by  him  through 
the  negligence  of  the  city  in  keeping  its  streets  in  a  safe  con- 
dition. The  Appellate  Court  affirmed  that  judgment,  and  the 
city  appeals. 

The  negligence  charged  in  the  first  count  of  the  declaration 
is,  that  the  city  "placed  upon  and  permitted  to  remain  in  the 
middle  of  one  of  its  streets,  a  large  pile  of  gravel,  and  the 
plaintiff,  not  knowing  the  same  was  there,  drove  his  wagon 
upon  such  pile  of  gravel,  whereby  it  was  turned  over,  throw- 
ing him  to  the  ground,  the  wagon  falling  upon  him,"  etc.  The 
second  count  charges  the  same  negligence  as  to  putting  and 
suffering  the  gravel  to  remain  in  the  street,  and  also  the  fail- 
ure to  place  lights,  or  danger  signals,  upon  or  near  the  same. 

The  only  substantial  ground  of  reversal  insisted  upon  here 
is  the  giving  of  the  second  and  sixth  instructions  on  behalf  of 
the  plaintiff.  '  The  criticism  made  upon  these  instructions  is 
the  same.  They  each  tell  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  defendant  was  guilty  of  negligence  as 
charged  in  the  declaration,  and  in  consequence  of  such  negli- 
gence the  plaintiff  was  injured,  he  exercising  due  care,  the 
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plaintiff  is  entitled  to  recover.  The  contention  is,  that  in  view 
of  the  allegation  in  the  second  count  as  to  the  omission  to 
place  lights,  or  signals  of  danger,  upon  or  near  the  alleged 
obstruction,  these  instructions  are  misleading,  and  the  whole 
argument  is  based  upon  the  proposition,  "it  does  not  follow 
that  in  this  case  the  city  was  guilty  of  negligence  that  would 
warrant  a  recovery,  because  no  lights  or  other  signals  of  dan- 
ger were  placed  on  or  near  the  pile  of  dirt  or  gravel,  if  that 
place  was  sufficiently  lighted  otherwise,  so  that  a  person 
could,  by  the  use  of  his  ordinary  senses,  see  the  dirt  or  gravel, 
and  by  the  exercise  of  ordinary  care  avoid  it." 

It  is  said  there  was  at  least  a  conflict  in  the  evidence  as 
to  whether  or  not  the  place  was  sufficiently  lighted  by  the 
electric  lights  of  the  city  to  enable  any  one  to  readily  dis- 
cover the  gravel  pile,  and  it  is  assumed  that  the  instructions, 
when  applied  to  the  second  count,  take  from  the  jury  all  con- 
sideration of  that  fact.  In  other  words,  tbe  instructions  seem 
to  be  understood  as  telling  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  city  failed  to  place  lights,  or  danger 
signals,  at  or  near  the  obstruction  in  the  street,  and  plaintiff 
was  injured,  using  due  care,  he  should  recover,  notwithstand- 
ing the  place  was  abundantly  lighted  from  the  electric  lights 
of  the  city.  The  argument  ignores  a  very  substantial  quali- 
fication found  in  both  instructions,  viz :  "And  if  you  further 
believe,  from  the  evidence,  that  in  consequence  of  such  neg- 
ligence on  the  part  of  the  defendant,  if  shown  by  the  evidence, 
the  plaintiff  was  injured,"  etc.  Applied  to  the  second  count, 
these  instructions  told  the  jury  that  they  must  not  only  find 
that  the  city  was  negligent  in  not  placing  signals  or  lights, 
but  also  that  in  consequence  of  that  failure  the  plaintiff  was 
injured.  Therefore,  according  to  the  plain  language  of  the 
instructions,  if  the  jury  believed  that,  because  of  electric  lights, 
signals  of  danger  were  unnecessary  to  prevent  the  injury  to 
the  plaintiff  if  he  had  used  due  care,  he  could  not  recover. 
We  are  wholly  unable  to  perceive  how  these  instructions,  fully 
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and  fairly  considered,  tended,  in  the  slightest  degree,  to  take 
away  from  the  consideration  of  the  jury  any  evidence  in  the 
case  as  to  the  sufiSciency  of  the  city  lights  to  enable  the  plain- 
tiff, by  the  use  of  ordinary  care,  to  discover  and  avoid  the 
danger.  Not  only  so,  but  the  attention  of  the  jury  was  di- 
rectly called  to  that  question  by  the  request  of  the  defendant 
that  they  should  find  specially  whether  "the  electric  lights  of 
the  city  did  light  the  place  where  the  alleged  accident  oc- 
curred, at  the  time,  so  that  the  plaintiff,  by  the  reasonable 
exercise  of  his  senses,  might  have  seen  that  there  was  gravel 
on  the  street,  and  avoided  it,"  to  which  they  answered  "No.** 
The  city  can  not  now  be  heard  to  gainsay  that  finding. 

It  will  not  do  to  say  that  an  electric  light  upon  a  street, 
however  bright,  can  always  take  the  place  of  danger  signals, 
where  temporary  obstructions  are  placed  upon  the  street.  The 
object  of  a  danger  signal  is  to  direct  the  attention  to  a  par- 
ticular object,  and  warn  those  approaching,  of  something 
unusual.  The  electric  light  may  enable  those  passing  over 
the  streets  to  see  their  way,  and  avoid  others,  and  things  gen- 
erally  found  on  the  street,  but  they  give  no  special  warning 
whatever,  and,  as  is  well  known  from  experience,  are  often 
deceptive  and  bewildering.  But  these  considerations  are  of 
little  importance  in  this  case. 

We  think  the  instructions  complained  of  are  free  from 
error,  and  perfectly  fair  to  appellant.  Whether  the  verdict  is 
just  upon  the  whole  case,  is  one  which  we  are  prohibited  from 
considering  by  the  plain,  mandatory  provisions  of  the  statute. 
We  can  not  review  it  except  upon  questions  of  law. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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William  D.  O'Brien  et  al. 

Filed  at  Ottawa  March  31, 1894. 

1.  Specific  febfobmance — whether  denied  for  want  of  mutuality  in 
optiofial  contract.  Tlie  earlier  doctrine  that  the  want  of  mutuality  of 
obligation  "would  render  an  optional  contract  incapable  of  specific  en- 
forcement, has  been  so  modified  that  such  agreements  to  convey,  with- 
out any  corresponding  obligation  or  covenant  to  purchase,  will  now  be 
specifically  enforced,  in  equity,  if  made  upon  sufficient  and  valuable 
consideration.  And  so,  when  the  agreement  to  convey  is  a  part  of  a 
lease  or  other  contract  between  the  parties,  for  which  the  agreement 
to  convey  forms  the  true  consideration,  the  want  of  mutuality  will  not 
avoid  the  contract. 

2.  A  lease  for  a  term  of  ten  years  reserved  to  the  lessor  the  right  to 
sell  the  demised  premises  at  any  time  aft^r  date,  and  then  provided  : 
"But  no  such  sale  of  said  land  shall  be  made  by  said  first  party  without 
first  having  given  said  second  party  the  privilege  of  purchasing  said 
land  upon  such  terms  and  at  the  same  price  per  acre  as  any  other  person 
or  purchaser  might  have  offered  therefor."  The  lessor  made  sale  of  the 
premises  without  notice  to  the  lessee,  who,  upon  learning  the  fact,  of- 
fered to  pay  the  price  at  which  the  lessor  sold  the  same,  and  demanded 
of  the  lessor  and  his  purchaser  a  conveyance  of  the  land  :  Held,  that 
the  lessee  did  all  that  the  law  required  of  him,  and  was  entitled  to  the 
specific  performance  of  the  contract  to  sell  and  convey  to  him  on  his 
acceptance  of  the  option. 

3.  Same — when  enforced.  Where  the  contract  is  otherwise  valid,  is 
fairly  entered  into,  and  is  upon  sufficient  consideration,  equity  will 
enforce  it,  when*  there  has  been  an  acceptance  of  its  terms  by  the 
vendee  in  apt  time.  Such  a  contract  is  a  continuing  obligation  on  the 
part  of  the  lessor  or  party  giving  the  option,  running  with  the  lease, 
whlcU  the  lessee  may  accept,  at  his  option,  within  the  time  limited. 

4.  CoNTBACTS — rule  of  construction.  In  the  construction  of  contracts 
the  intention  of  the  parties  to  be  ascertained  from  the  words  employed, 
the  connection  in  which  they  are  used,  and  the  subject  matter  in  ref- 
erence to  which  the  parties  are  contracting,  must  control,  and  courts 
are  powerless  to  interpolate  terms  and  conditions  into  the  contract  to 
which  the  minds  of  the  parties  have  not  given  assent. 

5.  Ck)urts  will,  however,  look  to  the  entire  instrument,  and,  if  possi* 
ble,  give  such  construction  that  each  clause  shall  have  some  effect  and 
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perform  some  ofiflce,  and  for  this  purpose  will,  so  far  as  practicable, 
view  the  contract  from  the  position  of  the  parties  at  the  time  it  was 
made,  in  order  to  understand  their  language  in  the  sense  in  which  it 
was  used.  Such  construction  will  be  adopted,  if  it  can  consistently 
and  reasonably  be  done,  as  will  render  the  wjiole  contract  operative. 
6.  Same — whether  void  for  uncertainiy  of  consideration.  An  owner 
of  land  leased  the  same  for  the  term  of  ten  years,  and  reserved  the  right 
to  sell  the  premises  at  any  time  after  the  date  of  the  lease,  but  the  lease 
provided  that  the  lessor  Hhould  make  no  sale  without  first  giving  the 
lessee  the  privilege  of  purchasing  the  land  upon  such  terms  and  at 
"the  same  price  per  acre  as  any  other  person  or  purchaser  might  have 
offered  therefor :"  Held,  that  the  contract  for  the  option  was  not  void 
for  uncertainty  in  the  price  to  be  paid  for  the  property,  the  price  being 
the  same  as  offered  by  any  other  person  or  purchaser,  and  which  the 
lessor  was  willing  to  accept. 

1  7.  There  is  no  principle  of  equity  that  is  violated  by  such  a  contract, 
which  is,  that  the  lessee  shall  have  a  right  to  purchase  at  a  price  satis- 
lactory  to  the  lessor,  and  when  fairly  entered  into  upon  a  valuable 
consideration,  if  the  terms  upon  which  the  sale  is  to  be  made  are  fixed 
in  the  contract,  or  the  parties  have,  by  the  contract,  provided  the  means 
for  their  ascertainment,  no  reason  is  perceived  why  a  court  of  equity 
may  not  compel  its  performance. 

8.  Where  the  contract  appoints  the  mode  of  determining  the  price 
of  land  sold,  and  the  price  is  determined  according  to  that  mode,  the 
contract  becomes  perfect  and  complete,  in -all  respects  as  if  it  had  been 
originally  fixed  in  the  writing. 

9.  Same — whether  void  for  uncertainty  in  the  description  of  land — 
aiding  defective  description,  A  deed  or  other  written  contract  is  not 
void  for  uncertainty  in  the  description  of  the  land  sold  or  conveyed, 
if,  from  the  words  employed,  the  description  can  be  made  certain  by 
extrinsic  evidence  of  facts,  physical  conditions,  measurements  or  mon- 
uments referred  to  in  the  deed.  And  a  defective  description  of  land 
may  be  aided  by  the  conduct  of  the  parties,  such  a9>  that  the  vendor 
put  the  purchaser  in  posession  of  the  premises  intended  to  be  conveyed. 

10.  Description  of  IiAnd — whether  sufficient.  Leased  premises  were 
described  in  the  lease  as  a  tract  of  land  in  L.  county,  Illinois,  and  "being 
a  part  of  the  south  half  of  sections  thirty-four  (34)  and  thirty-five  (35), 
in  township  forty-six  (46),  north  of  range  twelve  (12),  east  of  the  third 
principal  meridian,  more  familiarly  known  as  the  Merchant  farm." 
The  land  was  then  described  as  divided  into  two  unequal  portions  by 
the  right  of  way  of  the  Chicago  and  Northwestern  Railway  Company 
through  said  land  in  a  northerly  and  southerly  direction,  and  the  de- 
scription concluded,  "all  that  portion  east  of  said  right  of  way  is  leased 
to  said  party  of  the  second  part :"  Held,  that  the  description  was  suf- 
ficient to  admit  evidence  aliunde  the  lease  to  identify  the  land. 
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11.  JuBiSDiCTiON—^ ran/ inflr  ancillary  relief.  Where  a  court  of  equity 
once  acquires  jurisdiction  of  the  main  purposes  of  the  bill,  it  will  have 
the  right  to  grant  suck  aucilJary  or  incidental  relief  as  will  be  necessary 
to  make  the  relief  sought  complete. 

12.  Sam£ — in  chancery — where  suit  may  be  brought.  A.  bill  to  enjoin 
a  proceeding  at  law,  simply,  imder  section  3  of  the  Chancery  act,  must 
be  brought  in  the  coimty  where  the  proceedings  at  law  are  had.  But 
when  the  primary  object  of  the  bill  is  to  compel  a  specific  performance 
of  a  contract  for  the  sale  and  conveyance  of  land,  the  same  may  be 
filed  in  the  county  where  any  of  the  defendants  who  are  necessary 
parties  reside. 

13.  In  this  State,  jurisdiction  of  the  person  inve^s  a  court  of  chan- 
cery with  power  to  proceed  to  a  final  decree  in  all  that  class  of  cases 
where  it  is  sought  to  compel  the  execution  or  cancellation  of  deeds  to 
land.  When  the  relief  sought  does  not  require  the  court  to  deal  di- 
rectly with  the  estate  itself,  the  proceeding  does  not  affect  real  estate, 
within  the  meaning  of  the  third  section  of  the  Chancery  act. 

14.  Same — decree  affecting  land  outside  the  jurisdiction  of  the  court. 
A  court  of  equity  having  the  parties  in  interest  before  it,  may  proceed 
though  the  land  to  which  the  suit  relates  may  lie  without  the  jurisdic- 
tion of  the  court.  The  decree,  in  such  case,  settles  the  rights  of  the 
parties  before  the  court  with  respect  to  some  contract,  conveyance 
or  fraudulent  conduct,  and,  by  attachment  or  other  coercive  means, 
compels  the  offending  party  to  comply  with  the  requirements  of  the 
decree. 

15.  Appeal — whether  a  freehold  is  involved.  A  bill  by  a  lessee  of  a 
term,  to  whom  the  lease  gives  an  option  to  purchase  the  land,  which 
seeks  to  have  a  deed  of  his  lessoj  set  aside  and  for  the  specific  perform- 
ance of  the  agreement  to  convey  the  demised  premises  to  the  lessee, 
Involves  a  freehold,  and  an  appeal  lies  directly  from  a  decree  of  the 
circuit  court  to  the  Supreme  Court.  « 

• 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Michael  C.  Hayes, 
against  William  D.  0*Brien  and  Fayette  Thompson,  in  the 
Superior  Court  of  Cook  county,  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land  situated  in  Lake 
county,  and,  as  auxiliary  to  this  relief,  to  enjoin  O'Brien  from 
the  prosecution  of  a  forcible  entry  and  detainer  proceeding, 
brought  by  O'Brien  against  the  tenant  of  Hayes,  before  a 
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justice  of  the  peace  of  Lake  county.  O'Brien  filed  a  general 
and  special  demurrer  to  the  bill.  Thompson  entered  a  special 
appearance  and  moved  to  dismiss  the  bill  for  want  of  jurisdic- 
tion. The  motion  and  demurrer  were  heard  together,  which 
were  sustained  by  the  court  and  the  bill  dismissed.  From 
this  decree  Hayes  prosecutes  this  appeal. 

So  much  of  the  contract  sought  to  be  enforced  material  to 
an  understanding  of  the  opinion  is  as  follows : 

"This  indenture,  made  and  entered  into  this  eighth  day  of 
April,  A.  D.  1889,  by  and  between  Payette  Thompson,  of 
Waukegan,  Lake  county,  State  of  Illinois,  party  of  the  first 
part,  and  Michael  C.  Hayes,  of  Chicago,  Cook  county,  State 
oS  Illinois,  party  of  the  second  part : 

"  Witnesseth,  that  tbe  said  party  of  the  first  part^  for  and  in 
consideration  of  the  covenants  and  agreements  hereinafter 
mentioned,  to  be  kept  and  performed  by  said  party  of  the  sec- 
ond part,  his  assigns,  executors  or  administrators,  has  demised 
and  leased  unto  the  party  of  the  second  part  the  following 
described  land,  to- wit :  situate  in  the  county  of  Lake  and  the 
State  of  Illinois,  and  being  a  part  of  the  south  half  of  sections 
thirty-four  (34)  and  thirty-five  (35),  in  township  forty-six  (46), 
north  of  range  twelve  (12),  east  of  the  third  principal  merid- 
ian, more  familiarly  known  as  the  *old  Merchant  farm.'  Said 
land  is  divided  into  unequal  portions  by  the  right  of  way  of 
the  Chicago  and  Northwestern  Railway  Company  through  said 
land  in  a  northerly  and  southerly  direction.  All  of  that  por- 
tion east  of  said  right  of  way,  only,  is  leased  to  said  party  of 
second  part.  To  have  and  to  hold  the  same  to  the  party  of 
the  second  part  from  the  eighth  day  of  April,  A.  D.  1889,  to 
the  eighth  day  of  April,  A.  D.  1899.  Said  party  of  the  first 
part  hereby  reserves  the  right  or  privilege  of  selling  that  por- 
tion of  said  land  at  any  time  from  and  after  this  date,  but  no 
such  sale  of  said  land  shall  be  made  by  said  first  party  with- 
out first  having  given  said  second  party  the*privilege  of  pur- 
chasing said  land  upon  such  terms  and  at  the  same  price  per 
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acre  as  any  other  person  or  purchaser  might  have  offered 
therefor." 

Then  follow  covenants  to  pay  rent  at  the  rate  of  one  dollar 
per  car-load  of  gravel  removed,  etc.,  and  that  not  less  than 
two  hundred  and  fifty  cars  per  year  shall  be  taken,  etc. 

The  bill  alleges  that  in  the  month  of  September,  1889, 
Thompson,  without  any  notice  to  complainant,  and  without 
giving  him  the  privilege  of  buying,  as  he  covenanted  to  do, 
sold  and  conveyed  the  land  to  O'Brien,  who,  it  is  alleged, 
purchased  with  full  notice  of  complainant's  rights.  The  bill 
charges  fraud  and  collusion  between  O'Brien  and  Thompson 
to  deprive  complainant  of  the  benefits  of  his  lease  and  his 
right  to  purchase,  «,lleges  acts  of  O'Brien  and  others  interfering 
with  complainant  in  the  use  and  enjoyment  of  the  premises, 
etc.,  and  seeks  to  enjoin  the  same. 

Mr.  K.  R.  Smoot,  Mr.  C.  B.  Eybr,  and  Messrs.  Monk  & 
Elliott,  for  the  appellant : 

The  rule  requiring  mutuality  does  not  apply  when  the  op- 
tional agreement  is  made  upon  proper  consideration,  or  forms 
part  of  a  lease  or  othsr  contract  between  the  parties  that  may 
be  the  true  consideration  for  it.  The  option  in  the  lease  in 
this  case  was  one  of  the  inducements  for  taking  the  lease. 
Estes  V.  Furlong,  59  111.  298;  Hawralty  v.  Warren,  18  N.  J. 
Eq.  124 ;  Hall  v.  Center,  40  Gal.  63 ;  Kerr  v.  Day,  14  Pa.  St. 
112;  Carson  v.  Midvany,  49  id.  88;  Rogers  v.  Saunders,  16 
Me.  92;  Ewen  v.  Gordon,  49  N.  H.  444;  Esmay  v.  Gorton,  18 
111.  483 ;   FanveU  v.  Lowther,  id.  252. 

The  description  of  the  land  is  insufficient,  and  if  it  was  not, 
the  possession  taken  by  complainant  under  the  contract  lo-  * 
cates  the  land,  and  removes  all  objection  as  to  uncertainty. 
White  V.  Hermann,  51  111.  243;  Hurley  v.  Brown,  98  Mass. 
545  ;  Scanlan  v.  Geddes,  112  id.  115  ;  Mead  v.  Parker,  115  id. 
413;  Spangler  v.  Danfortk,  65  111.  152;  Purinton  v.  Railroad 
Co,  46  id.  297;  Railroad  Co.  v.  McWilliams,  71  Iowa,  164. 
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Whether  the  agreement  is  one  for  the  sale  of  real  estate  is 
not  the  question.  The  remedy  at  law  being  inadequate,  and 
there  being  no  uncertainty  as  to  what  Thompson  agreed  to 
do,  a  court  of  equity  will  compel  him  to  perform  his  covenant 
according  to  its  terms.  Estes  v.  Furlong,  59  111.  298 ;  Race 
V.  Groves,  43  N.  J.  Eq.  284 ;  Homfray  v.  Fethergill,  1  L.  R. 
Eq.  567;  Lovering  v.  Fogg,  18  Pick.  540;  Orhy  v.  Trigg,  9 
Mod.  2;  Coote  on  Mortgages,  20;  1  Powell  on  Mortgages, 
125;  Fisher  on  Mortgages,  280;  Story's  Eq.  Jur.  sec.  1019, 
note  2;  Pomeroy*s  Eq.  Jur.  sec.  1193 ;  High  on  Injunctions, 
8ecs.*1134,  1135,  1164,. 1165. 

Affirmative  equitable  relief  being  necessary  in  order  to 
a  complete  determination  of  the  issues,  the  court  will  take 
control  of  the  whole  controversy  and  enjoin  the  action  at  law. 
Pomeroy*8  Eq.  Jur.  sees.  1362,  1465 ;  McDowell  v.  McDoweU, 
114  111.  255;  Baker  v.  Rockabr and,  IIS  id.  365;  Henwood  v. 
Yarvis,  27  N.  J.  Eq.  247. 

Regarded  either  as  a  suit  to  annul  a  conveyance  to  O'Brien 
or  compel  a  conveyance  from  him,  the  suit  is  transitory  and 
not  local,  and  jurisdiction  is  conferred  by  reason  of  the  diverse 
residence  of  the  parties.  Mitchell  v.  Bunch,  2  Paige,  615 ; 
Hickey  v.  Stewart,  3  Hun,  750;  Hart  v.  Samson,  110  U.  S. 
151 ;  Deklyn  v.  Watkins,  3  Sandf.  Ch.  185 ;  Enos  v.  Hunter, 
4  Gilm.  211 ;  Cooley  v.  Scarlett,  38  111.  316;  Johnson  v.  Crib- 
son,  116  icL  294;  Baker  v.  Rockabrand,  118  id.  365. 

Having  acquired  jurisdiction  for  other  purposes,  the  court, 

to  administer  complete  relief,  could  enjoin  proceedings  at  law 

pending  in  another  county.     Baker  v.  Rockabrand,  118  IlL 

365  ;  Lester  v.  Stevens,  29  id.  155  ;   Winston  v.  Mining  Co.  30 

'Gratt.  686;  Multer  v.  Bayley,  21  id.  521. 

Mr.  S.  M.  Meek,  and  Mr.  0.  R.  TrowbrAgb,  for  the  appel- 
lee O'Brien : 

The  contract  relied  on  by  appellant  is  not  one  which  will 
be  specifically  enforced  in  a  court  of  equity.     The  contract 
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»doe8  not  contain  a  covenant,  express  or  implied,  on  the  part 
of  Thompson,  the  lessor,  to  sell  or  convey  said  land  to  Hayes, 
the  lessee,  or  to  any  one  else,  at  any  time,  at  any  price,  upon 
any  terms,  or  under  any  circumstances,  present  or  contingent. 
The  contract  can  not  be  enforced  for  want  of  mutuality  and 
certainty.  Bromley  v.  Jeffries,  2  Vern.  415  ;  Fogg  v.  Price,  145 
Mass.  513;  Gerston  v.  Sigmund,  27  Md.  334. 

The  description  of  the  land  is  insufficient.  Jordan  v.  Fay, 
40  Me.  130;  Miller  v.  Campbell,  52  Ind.  125;  Hammer  v. 
McEldowney,  46  Pa.  St.  334 ;  Hamilton  v.  Harvey,  121  111. 
469 ;  Fry  on  Specific  Per.  sec.  357. 

Messrs.  Whitney  &  Upton,  for  the  appellee  Thompson, 
Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

Appellees  have  entered  a  motion  to  dismiss  the  appeal  for 
"want  of  jurisdiction  in  this  court.     The  contention  is  that  a 
freehold  is  not  involved.     The  complainant,  by  his  bill,  seeks 
to  have  the  deed  made  by  Thompson  to  O'Brien  set  aside,  and 
to  specifically  enforce  his  contract  with  Thonapson  by  com- 
pelling the  defendants  to  convey  the  land  described  in  the 
contract,  to  him.     We  are  of  opinion  that  a  freehold  is  in- 
volved.    A  decision  in  favor  of  either  party  would  determine 
their  right  to  the  land,  as  between  themselves.     If  adverse  to 
the  complainant,  O'Brien  would   retain  the  title  under  his 
deed ;  if  in  his  favor,  the  title  of  O'Brien  would  be  divested. 
The  motion  is  overruled.   • 

The  first  point  raised  by  the  demurrer  and  motion  to  dis- 
miss in  the  lower  court  is,  that  the  court  had  no  jurisdiction, 
the  land,  in  respect  of  which  specific  performance  was  sought, 
lying  in  Lake  county,  and  the  bill  having  been  filed  in  Cook 
county.  It  is  conceded  the  court  acquired  jurisdiction  of  the 
persons  of  the  defendants.  We  need  not  enter 'upon  any 
discussion  of  this  question,  for  the  reason  that  it  has  been 
repeatedly  held,  in  this  State,  that  jurisdiction  of  the  person 
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invests  the  court  with  power  to  proceed  to  final  decree  in  all 
that  class  of  cases  where  it  is  sought  to  compel  the  execution 
or  cancellation  of  deeds  to  land.  Where  the  relief  sought  does 
not  require  the  court  to  deal  directly  with  the  estate  itself,  the 
proceeding  does  not  afifect  real  estate,  within  tbe  meaning  of 
the  third  section  of  the  Chancery  act,  and  the  court  having  the 
parties  in  interest  all  before  it,  may  proceed,  although  the  land 
to  which  the  controversy  relates  may  lie  without  the  jurisdic- 
tion of  the  court.  As  said  in  Johnson  v.  Gibson  et  al,  116  111. 
294 :  "The  decree  in  such  cases  settles  the  rights  of  the  par- 
ties before  the  court  with  respect  to  some  contract,  conveyance 
or  fraudulent  conduct,  and,  by  attachment  or  other  coercive 
means,  compels  the  offending  party  to  comply  with  the  re- 
quirements of  the  decree."  Enos  v.  Hvntery  4  Gilm.  211; 
Cooleyy.  Scarlet,  38  111.  216;  Baker  v.  Rockabrand,  118  id. 
365;  Massey  v.  Watt,  6  Cranch,  148;  Deklyn  v.  Watkins,  3 
Sandf.  Ch.  185;  Mitchell  v.  Bunch,  2  Paige,  615;  Hart  v. 
Sansom,  110  U.  S.  151. 

It  is  also  objected  that  the  court  was  without  jurisdiction  to 
restrain  the  proceeding  at  law  pending  in  Lake  county.  Sec- 
tion 3  of  the  Chancery  act  provides :  "Bills  for  injunction 
to  stay  proceedings  at  law  shall  be  brought  in  the  county  in 
which  the  proceedings  at  law  are  had."  Unquestionably,  if 
this  was  a  bill  to  enjoin  proceedings  at  law,  simply,  it  could 
be  brought  only  in  Lake  county.  But  such  is  not  the  primary 
object  of  the  bill,  that  being,  to  compel  specific  performance 
of  the  contract  for  the  sale  and  conveyance  of  the  land.  It  is 
apparent  that,  it  havirig  been  alleged  in  the  bill  Thompson 
had  conveyed  the  land  to  O'Brien,  complete  relief  could  not 
have  been  afforded  without  making  O'Brien  a  party  defend- 
ant. He  being  a  necessary  party  to  the  bill,  therefore,  and 
residing  in  Cook  county,  the  bill  might  properly  be  brought 
in  that  county,  (Rev.  Stat.  sec.  3,  chap.  22,)  and  the  other 
defendants  brought  in  by  summons  in  that  proceeding.  The 
court  having  jurisdiction  of  the  main  purposes  of  the  bill, 
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would  have  the  right  to  grant  such  ancillary  or  incidental  re- 
lief as  would  be  necessary  to  make  the  relief  sought  complete. 
Lester  y,  Stevens,  29  111.  155;  Baker  v.  Rockahrand,  supra; 
JVinston  v.  Midlothian  Mining  Co.  20  Gratt.  286 ;  Moler  v. 
Bailey,  21  Gratt.  521. 

The  principal  contention  is,  that  specific  performance  of 
the  alleged  agreement  can  not  be  decreed, — ^first,  because  it  is 
wanting  in  mutuality ;  second,  because  there  is  an  insufficient 
description  of  the  premises  alleged  to  have  been  sold ;  and 
third,  that  the  contract  is  so  uncertain,  indefinite  atid  incom- 
plete as  to  be  incapable  of  enforcement. 

First — The  doctrine  of  the  earlier  English  and  American 
cases,  in  which  it  was  held  that  the  want  of  mutuality  of  ob- 
ligation and  remedy  would  render  the  contract  incapable  of 
specific  enforcement,  has,  by  the  more  modem  cases,  been  so 
modified,  that  optional  agreements  to  convey,  without  any 
corresponding  obligation  or  covenant  to  purchase,  will  now 
be  specifically  enforced,  in  equity,  if  made  upon  sufficient  and 
valuable  consideration.  And  so,  where  the  agreement  to  con- 
vey is  a  part  of  a  lease  or  other  contract  between  the  parties, 
for  which  the  agreement  to  convey  forms  the  true  considera- 
tion, the  want  of  mutuality  will  not  avoid  the  contract.  Estes 
V.  Furlong,  59  111.  398  ;  Hawralty  v.  Warren,  IS  N.  J.  Eq.  124 ; 
Hall  V.  Center,  40  Cal.  63 ;  Manghlin  v.  Perry,  35  Md.  352 ; 
Backhouse  v.  Mohun,  3  Johns.  434;  Clarson  v.  Bailey,  14  id. 
484 ;   Willard  v.  Tayloe,  8  Wall.  557,  and  cases  cited. 

In  Willard  v.  Tayloe,  supra,  it  was  covenanted  in  the  lease 
executed  between  the  parties,  that  the  lessee  should,  at  any 
time  before  the  expiration  of  the  lease,  have  the  right  to  pur- 
chase the  leased  premises  at  a  fixed  price,  and  it  was  said: 
"The  covenant  in  the  lease  giving  the  right  or  option  to  pur- 
chase the  premises,  was  in  the  nature  of  a  continuing  oflFer  to 
sell.  It  was  a  proposition  extending  through  the  period  of 
ten  years,  and  being  under  seal,  must  be  i-egarded  as  made 
upon  a  sufficient  consideration,  and  therefore  one  from  which 


Digitized  by 


Google 


412  Hayes  v.  O'Brien  et  al. 

Opinion  of  the  Gonrt. 

the, defendant  was  not  at  liberty  to  recede."  When  the  con- 
tract is  unilateral,  as  in  the  case  of  an  option  to  purchase,  the 
court  will,  as  said  in  Estes  v.  Furlong ^  supra,  exercise  its  dis- 
cretion with  great  care,  and  scan  the  conduct  of  the  party 
claiming  the  benefit  of  such  a  contract.  "But  an  agreemcDt 
of  this  character  can  not  be  regarded  as  invalid,  or  as  one 
which  will  not  be  enforced  in  equity."  In  Uaivralty  v.  War- 
ren,  supra,  it  is  said:  "In  taking  a  lease,  a  tenant  may  be 
willing  to  pay  a  high  rent  for  a  number  of  years,  provided  the 
landlord  will  give  him  an  optional  right  to  purchase  at  a  fixed 
price,  and  it  is  not  to  be  presumed  that  the  landlord  would 
agree  to  such  a  concession  unless  he  had  a  consideration  in 
the  lease.  Any  sufficient  consideration  would  make  such 
unilateral  contract  binding  in  equity." 

We  need  not  further  review  the  authorities.  The  contract 
here  is  under  seal  and  imports  consideration,  but  if  it  was  not^ 
it  is  manifest  that  the  privilege  of  becoming  a  purchaser  of 
the  premises  formed  at  least  a  part  of  the  inducement  and 
consideration  for  the  acceptance  of  the  lease  by  the  lessee. 
There  is  practical  uniformity  in  the  authorities,  that  where 
the  contract  is  otherwise  valid,  is  fairly  entered  into,  and  is 
upon  sufficient  consideration,  equity  will  enforce  it,  where  there 
has  been  an  acceptance  of  its  terms  by  the  vendee  in  apt  time. 
Such  a  contract  is  a  continuing  obligation  on  the  part  of  the 
lessor,  running  with  the  lease,  which  the  lessee  may  accept, 
at  his  option,  within  the  time  limited.  It  is  alleged  in  the 
bill  that  the  sale  was  made  by  Thompson  to  O'Brien  without 
notice  to  the  lessee,  and  that  immediately  upon  learning  the 
same,  the  lessee  offered,  and  was  and  still  is  ready  and  will- 
ing, and  offers  by  his  bill,  to  take  the  land  at  the  price  at  which 
it  was  sold,  and  that  he  demanded  of  Thompson  and  O'Brien 
conveyance  of  the  land  according  to  the  agreement.  This  was 
all  he  could  or  was  required  to  do.  Estes  v.  Furlong,  and 
other  cases  supra. ^ 
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Second — The  second  contention  arises,  as  we  regard  it, 
from  a  misapprehension.  The  land  is  described  in  the  lease 
as  a  tract  of  land  in  Lake  county,  Illinois,  and  "being  a  part 
of  the  south  half  of  sections  thirty-four  (34)  and  thirty-five 
(35),  in  township  forty-six  (46),  north  of  range  twelve  (12), 
east  of  the  third  principal  meridian,  more  familiarly  known 
as  the  'old  Merchant  farm.'"  The  land  is  then  described  as 
divided  into  two  unequal  portions  by  the  right  of  way  of  the 
Chicago  and  Northwestern  Railroad  Company  through  said 
land  in  a  northerly  and  southerly  direction,  and  the  descrip- 
tion concludes:  "All  of  that  portion  east  of  said  right  of 
way,  only,  is  leased  to  said  party  of  second  part."  The  land 
contracted  to  be  sold  and  conveyed  is  the  land  leased.  The 
description  given  is  clearly  sufficient  to  admit  evidence  aliunde 
the  lease  to  identify  the  land.  White  v.  Hermann^  51  111.  243 ; 
Bowen  v.  Prout,  52  id.  354;  Byhee  v.  Hageinan,  66  id,  519; 
BilUngB  v.  Kankakee  Coal  Co.  67  id.  489. 

A  deed  or  other  written  contract  is  not  void  for  uncer- 
tainty in  the  description  of  the  land  sold  or  conveyed,  if, 
from  the  words  employed,  the  description  can  be  made  certain 
by  extrinsic  evidence  of  facts,  physical  conditions,  measure- 
ments or  monuments  referred  to  in  the  deed.  1  Devlin  on 
Deeds,  sec.  1012;  Smith  v.  Crawford,  81  111.  296;  Rockafeller, 
V.  Arlington,  91  id.  375 ;  Choteau  v.  Jones,  11  id.  300 ;  Lyman 
V.  Gedney,  114  id.  395.  And  thus,  a  defective  description  of 
land  may  be  aided  by  the  conduct  of  the  parties,  such  as,  that 
the  vendor  put  the  purchaser  in  possession  of  the  premises 
intended  to  be  conveyed.  Purinton  v.  Northern,  etc.  Railway 
Co.  46  III.  297;  Railroad  Co.  v.  McWilliams,  71  Iowa,  164. 

Third — The  more  difficult  question  arises  upon  the  objec- 
tion that  the  contract  is  indefinite,  uncertain,  and  incomplete 
in  its  terms.  After  providing  that  the  leasehold  estate  shall 
continue  for  ten  years,  it  is  stipulated:  "Said  party  of  the 
first  part  hereby  reserves  the  right  or  privilege  of  selling  that 
portion  of  said  land  at  any  time  from  and  after  this  date,  but 
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no  such  sale  of  said  land  shall  be  made  by  said  first  party 
without  first  having  given  said  second  party  the  privilege  of 
purchasing  said  land  upon  such  terms  and  at  the  same  price 
per  acre  as  any  other  person  or  purchaser  might  have  offered 
therefor."  It  is  clear  the  latter  part  of  this  clause  in  the  lease 
was  inserted  for  the  benefit  of  the  lessee,  and  was  intended 
to  secure  some  right  which  he  might  otherwise  not  have  had. 

It  is  urged  that  the  contract  is  void  as  a  contract  of  sale, 
for  the  reason  that  there  is  no  price  fixed  at  which  the  sale 
should  be  made,  and,  it  is  said,  if  it  is  enforced,  the  court 
must  interpolate  that  term  into  the  contract.     This,  it  is  at 
once  conceded,  the  courts  may  not  do.     Their  duty  is  to  en- 
force contracts  as  made  by  the  parties.     In  the  construction 
of  contracts  the  intention  of  the  parties,  to  be  ascertained  from 
the  words  employed,  the  connection  in  which  they  are  used, 
and  the  subject  matter  in  reference  to  which  the  parties  are 
contracting,  must  control,  and  courts  are  powerless  to  inter- 
polate terms  and  conditions  into  the  contract  to  which  the 
minds  of  the  parties  have  not  given   assent.     Courts  will, 
however,  look  to  the  entire  instrument,  and,  if  possible,  give 
such  construction  that  each  clause  shall  have  some  effect  and 
perform  som'e  office,  (2  Parsons  on  Contracts,  7th  ed.  633,) 
and  for  this  purpose  will,  as  far  as  practicable,  view  the  con- 
tract from  the  position  of  the  parties  at  the  time  it  was  made, 
in  order  to  understand  their  language  in  the  sense  in  which 
it  was  used,  {Wilson  v.  Roots,  119  111.  384,  Wood  v.  Clark,  121 
id.  362,)  and  such  construction  will  be  adopted,  if  it  can  con« 
sistently  and  reasonably  be  done,  as  will  render  the  whole 
contract  operative.     Field  v.  Leiter,  118  111.  21;   Holmes  v. 
Beviis,  124  id.  453;  Bishop  on  Contracts,  391-393. 

The  lessor  reserved  the  right  to  sell  the  land  at  any  time, 
but  covenanted  that  no  sale  of  the  land  should  be  made  by 
him  without  first  having  given  the  lessee  the  privilege  of  pur- 
chasing. Thus  far  there  is  no  uncertainty.  It  will  be  seen, 
the  lessee  was  given  the  right  to  purchase  the  land  "upon 
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such  terms  and  at  the  same  price  per  acre  as  any  other 
person  or  purchaser  might  have  offered  therefor."  This  lan- 
guage is  plain  and  unambiguous,  and  admits  of  no  con- 
struction, other  than  that  the  terms  and  price  per  acre  at 
which  the  lessee  might  purchase  were  the  same  as  offered  by 
any  other  person  or  purchaser,  and  which  the  lessor  was 
willing  to  accept.  It  is  true,  as  said  by  counsel,  the  lessor 
was  not  bound  to  sell  at  all,  nor  was  he  bound  to  take  any. 
price  offered;  but  he  covenanted  that  before  he  would  sell  to 
any  other  person  than  the  lessee,  at  any  price,  the  lessee 
might  exercise  his  option  to  take  the  land  at  the  price  of- 
ered, —  that  is,  the  lessee  might  purchase  upon  the  ternis 
and  at  the  price  the  lessor  was  offered  by  another  which  he 
decided  to  accept.  As  already  seen,  the  fact  that  by  the  con- 
tract the  lessor  was  not  bound  to  sell,  would  not  render  the 
contract  invalid.  By  the  contract  of  the  parties  the  lessee 
had  acquired  an  estate  for  years  in  the  land,  and,  as  parcel 
of  the  transaction,  and  entering  into  its  consideration  for 
the  execution  and  acceptance  of  the  contract,  he  acquired  the 
right  to  purchase  the  leased  premises  if  his  landlord  deter- 
mined to  sell.  It  may  well  be  that  the  landlord  was  then 
unwilling  to  sell  at  any  price,  and  that  the  tenant  was  willing 
to  accept  a  lease  under  him,  but  wholly  unwilling  to  accept  a 
lease  for  a  term  of  years  and  run  the  hazard  of  a  sale  to  one 
whose  interests  might  be  inimical  to  his  own.  Indeed,  the 
bill  alleges  that  O'Brien  was  engaged  in  the  same  business  as 
the  lessee,  and  for  which  the  latter  was  using  the  demised 
premises,  and  charges  that  the  purchase  by  O'Brien  was 
made  for  the  purpose  of  harassing  the  lessee  and  destroying 
his  business,  and  that  Thompson,  colluding  with  O'Brien  in 
that  unlawful  purpose,  made  the  sale  without  notice  to  the 
lessee. 

It  is  argued  by  counsel  for  appellee  O'Brien,  that  reserva- 
tion of  the  right  of  the  lessor  to  sell  may  be  construed  as  in- 
tending that  the  leasehold  should  terminate  upon  a  sale  of  the 


Digitized  by 


Google 


'"1 


416  Hayeb  v.  0*Beien  et  al. 

Opinion  of  the  Court. 

premises,  and  it  would  seem  this  construction  was  put  upon 
the  contract  both  by  Thompson  and  O'Brien.  That  question 
does  not  arise  in  this  case,  and  it  is  unnecessary  to  determine 
it.  If,  however,  that  construction  can  be  placed  upon  the 
contract,  it  at  once  becomes  apparent  that  the  right  of  pur- 
chase by  the  lessee  was  an  important  part  of  the  consideration 
for  his  acceptance  of  the  lease.  It  is  clear  the  lessor  was  not 
bound  to  sell,  but  having  determined  to  do  so  at  a  price  and 
upon  terms  satisfactory  to  himself,  offered  by  some  other  per- 
son or  purchaser,  he  covenanted  that  he  would  not  sell  to'  such 
other  person  or  purchaser  without  first  giving  to  the  lessee  the 
right  to  exercise  his  option  to  purchase  the  land  upon  the  same 
terms,  and  it  can  not  be  presumed  that  the  tenant  would  have 
taken  the  lease  without  this  covenant,  or  that  the  landlord 
would  have  granted  the  concession,  without  each  understand- 
ing that  it  entered  into  and  formed  a  part  of  the  consideration 
moving  between  them. 

We  know  of  no  principle  of  equity  that  is  violated  by  such 
a  contract,  nor  are  we  referred  to  any  case  holding  that  a  con- 
tract of  this  character  may  not  be  enforced  in  equity.  The 
contract  is,  that  the  lessee  shall  have  a  right  to  purchase  at  a 
price  satisfactory  to  the  lessor,  and  when  fairly  entered  into, 
upon  a  valuable  consideration,  if  the  terms  upon  which  the 
sale  is  to  be  made  are  fixed  in  the  contract,  or  the  parties 
hare,  by  the  contract,  provided  the  means  for  their  ascertain- 
ment, no  reason  is  perceived  why  a  court  of  equity  may  not 
compel  its  performance.  The  authorities  are  agreed  that  the 
contract  must  be  complete, — that  is,  must  contain  the  terms 
by  the  acceptance  of  which  the  grantee  will  become  entitled 
to  a  conveyance.  In  most  of  the  reported  cases  there  has 
been  an  offer  to  sell  or  an  option  to  purchase  at  a  fixed  price 
named  in  the  written  contract.  But  this  is  not  necessary 
where  the  written  instrument  fixes  a  definite  mode  of  its  as- 
certainment. Thus,  in  Fogg  v.  Price^  145  Mass.  513,  being 
the  principal  case  relied  upon  by  appellees,  the  covenant  was : 
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"If  the  premises  are  for  sale  at  any  time,  the  lessee  shall  have 
the  refusal  of  them."  The  court  say:  "This  is  simply  an 
agreement  to  give  the  lessee  tbe  first  chance  to  make  a  con- 
tract,— an  agreement  to  sell  if  the  parties  can  agree,  and  not 
otherwise.  It  neither  fixes  the  price  nor  provides  a  way  in 
which  it  can  be  fixed."  And  it  is  manifest,  as  said  by  that 
court,  that  to  justify  specific  perforroance  at  the  suit  of  the 
lessee,  "a  term  would  have  to  be  added  which  is  not  in  the 
contract."  And  the  court  in  that  case  further  say :  "The  con- 
tract certainly  does  not  contemplate  a  sale  to  somebody  else 
as  a  mode  of  ascertaining  the  price  at  which  th^  lessor  will 
sell  to  the  lessee," — citing  Bromley  v.  Jefferies,  2  Vern.  416. 
In  Bromley  v.  JefferieSy  supra,  on  the  marriage  of  the  plaintiff 
with  the  daughter  of  Sir  Rowland  Berkeley,  the  latter  cove- 
nanted that  if  the  plaintiff  survived  him  and  had  issue  of 
the  marriage,  plaintiff  "should  have  Catheridge  £1500  less 
than  any  other  purchaser  would  give  for  the  same."  Other 
disposition  was  made  of  the  estate  by  will,  the  testator  be- 
queathing £1500  to  plaintiff  and  wife.  The  court  refused 
specific  performance  of  the  covenant,  "because  if  the  estate 
was  not  to  be  sold,  but  the  plaintiff  was  tp  have  it,  it  was  not 
practicable  to  know  what  a  purchaser  would  give  for  it."  The 
clear  intimation  of  both  of  these  cases  is,  that  had  there  been 
a  mode  of  ascertainment  provided  for,  the  holdings  would 
have  been  otherwise. 

According  to  the  doctrine  of  some  of  thf  later  cases,  the 
difficulty  found  by  the  court  in  the  Bromley  case  would  Lave 
been  overcome,  but  it  is  sufficient  for  the  purposes  of  this  case 
that  the  refusal  was  placed  upon  the  ground  of  the  imprac- 
ticability of  ascertaining  the  price  at  which  the  plaintiff  was 
to  have  the  land.  Practically,  these  are  the  only  cases  cited 
that  are  thought  to  be  decisive  against  the  right  to  enforce 
the  contract.  The  other  case  cited,  Buckmaster  v.  Thompson, 
36  N.  Y.  558,  does  not  involve  the  question  here  being  con- 
sidered. 

27—149  Tiili. 
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On  the  contrary,  where  the  contract  was  that  there  should 
be  a  fair  valuation  of  the  property,  this  court,  in  Estes  v.  Fur- 
long, supra,  said :  "This  implied  a  reasonable  estimate  to  be 
made  by  the  parties,  or  if  they  could  not  agree,  to  be  deter- 
mined by  the  court  upon  proof."  And  it  was  held,  that  upon 
bill  filed  for  specific  performance,  where  the  vendor  had  re- 
fused to  yield  to  an  appraisement  by  other  persons,  but  arbi- 
trarily fixed  the  price  at  a  gross  sum,  the  court  must  determine 
the  value  upon  proof,  and  enforce  performance  accordingly, 
—citing  Parkhurst  v.  Van  Courtlandt,  14  Johns.  Ch.  15.  So 
in  Milnes  v.  Geryy  14  Vesey,  401,  it  was  held  that  an  agree- 
ment to  sell  at  a  fair  valuation  may  be  enforced,  and  that  if 
no  means  are  pointed  out  in  the  contract  to  ascertain  the 
value,  the  court  may  resort  to  any  means  adapted  to  the  pur- 
pose. In  Fry  on  Specific  Performance,  after  stating  (sec.  214) 
that  "it  is  evident  that  the  price  is  an  essential  ingredient  in 
the  contract,  and  that  where  this  is  neither  ascertained  nor 
rendered  ascextairiable  the  contract  is  void  for  incompleteness 
and  incapable  of  enforcement,"  the  author  says  (sec.  216): 
"It  is  not,  however,  necessary  that  the  contract  should  deter- 
mine the  price  in  the  first  place.  It  may  appoint  a  way  by 
which  it  is  to  be  thereafter  determined,  in  which  case  the  con- 
tract is  perfected  only  when  the  price  has  been  so  determined."^ 
The  principle  governing  is :  When  the  contract  appoints  the 
mode  of  determining  the  price,  and  tbe  price  is  determined 
according  to  that  mode,  the  contract  becomes  perfect  and 
complete,  in  all  respects  as  if  it  had  been  originally  fixed  in 
the  writing.     Norton  v.  Oale,  95  111.  633. 

The  case  of  Homfray  v.  Fethergill,  1  L.  R.  (Eq.  Div.)  616,, 
is  an  instructive  case  on  this  point.  The  agreement  there 
was,  that  no  partner  should  sell  his  shares  without  first  offer- 
ing them,  or  it,  to  the  other  partners  collectively,  after  notice. 
If  they  refused  to  buy,  the  shares  were  to  be  offered  to  the 
partners  desirous  of  collectively  purchasing.  If  no  two  de- 
sired to  purchase  jointly,  then  to  the  partners  individually. 
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after  which  he  might  sell  them  to  a  stranger.  The  only  lim- 
itation as  to  the  price,  upon  sale  to  strangers,  was  in  the 
condition  providing  that  he  or  she  should  sell  the  same  fairly 
for  £500  per  share,  at  least,  more  than  the  price  at  which  he 
or  she  oflfered  the  same  to  his  or  her  partners,  collectively  or 
individually.  One  of  the  partners  offered  his  shares  to  the 
three  remaining  partners.  One  of  the  three  refused  to  join 
with  the  other  two,  so  there  could  be  no  collective  purchase. 
A  bill  was  filed  by  the  two  who  were  willing  to  purchase,  and 
the  court  held  that  the  offer  to  the  partners  inured  to  the 
benefit  of  the  two  who  were  willing  to  purchase,  and  decreed 
specific  performance  accordingly.  There,  it  is  apparent,  the 
price  was  in  the  discretion  of  the  seller,  subject  only  to  the 
limitation  that  he  would  not  sell  to  a  stranger  for  less,  than 
i£500  per  share  more  than  he  had  oflfered  to  sell  them  for  to 
his  partners,  collectively  or  individually.  By  the  contract 
the  price  was  to  be  fixed  by  the  offer  of  the  seller,  and  there- 
upon the  right  of  the  remaining  partners  to  purchase  became 
complete.  See,  also,  In  re  Houghton,  11  Irish  Ch.  136;  Lov- 
ering  v.  Fogg,  18  Pick.  540 ;  D'Rutter  v.  Mtildraw,  16  CaL. 
513 ;  Cooper  v.  Pena,  21  id.  403 ;  Grove  v.  Race,  43  N.  J.  Eq. 
284.  Here,  the  parties,  by  their  contract,  prescribed  a  mode- 
by  which  the  price  at  which  the  lessee  was  to  purchase  was- 
definitely  ascertainable.  If  the  lessor  received  an  offer  for 
the  land  which  he  was  willing  to  accept,  that  became  the 
price  at  which  the  lessee  might  purchase,  and,  if  the  lessee 
accet)ted  ft,  at  which  the  lessor  was  bound  to  convey.  It  fol- 
lows that  the  court  below  erred  in  sustaining  the  demurrer 
and  dismissing  the  bill. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Decree  reversed^ 

Mr.  Justice  Craig,  dissenting. 
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V. 

SaHah  Shanebrrg  et  al. 
Filed  at  Springfield  March  23^  1894— Rehearing  denied  June  Term,  2894. 

1.  Vendob's  lien — how  created — waiver.  A  vendor's  Hen  does  not 
grow  out  of  any  agreement,  but,  in  equity,  it  is  created  without  an 
express  agreement  of  the  parties.  The  lien  may  be  waived.  If  the 
vendor  takes  other  security  for  the  purchase  money,  or  declares  that 
he  does  not  rely  upon  the  lien,  such  facts  may  be  regarded  as  sufficient 
to  discharge  it.  Any  act  manifesting  a  clear  intention  not  to  rely  upon 
the  lien  will  defeat  it. 

'  2.  Where  a  party  conveys  land  to  his  daughter  as  a  gift,  for  the  ex- 
pressed consideration  of  $701)0,  for  which  two  notes  are  taken  from  the 
grantee,  the  one  for  $5000,  payable  in  two  years,  without  interest,  and 
the  other  for  $2000,  payable  in  two  years,  with  six  per  cent  interest,  it 
being  understood  that  the  first  note  was  not  a  binding  obligation, 
but  intended  to  show  the  daughter's  interest  in  the  land,  and  that  only 
the  interest  was  to  be  paid  on  the  $2000  note  for  the  grantor's  support 
for  life,  it' was  held,  that  neither  the  payee  of  the  note  nor  his  personal 
representative  had  any  vendor's  lien  on  the  premises  conveyed  to  the 
daughter. 

3.  Fraitd — setting  aside  a  decree  obtained  by  fraud.  Where  the  ad- 
ministrator of  an  estate,  by  fraud  and  deception  prevents  one  of  the 
heirs  of  an  estate  from  making  a  defense  to  a  promissory  note  not  given 
to  be  collected,  whereby  a  decree  is  recovered  against  the  heir  estab- 
lishing a  vendor's  lien,  to  which  the  estate  is  not  entitled,  the  heir  may 
maintain  a  bill  to  set  aside  such  decree  on  the  ground  of  fraud. 

4.  Decree — not  void  because  erroneous.  An  erroneous  decree  for  a 
vendor's  lien  for  the  purchase  money  of  land,  and  the  enforcement  of 
such  decree,  when,  in  fact,  no  lien  exists,  is  npt  void,  but  will  be  bind- 
ing, unless  reversed  upon  appeal  or  writ  of  error,  or  set  aside  becauae 
obtained  by  fraud. 

Appeal  from  the  Circuit  Court  of  Fulton  county ;  the  Hon. 
Jeffkrson  Orr,  Judge,  presiding. 

Mr.  John  W.  Pitman,  for  the  appellant. 

Mr.  I.  R.  Brown,  and  Mr.  H.  W.  Masters,  for  the  appellee. 
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Mr.  Justice  Craio  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  review  and  relief,  brought  by  Sarah 
Shaneberg,  and  George  Shaneberg,  her  husband,  Lillie  Sing- 
ley,  daughter,  and  George  W.  Singley,  her  husband,  and  Al- 
bert Shaneberg,  adult  son,  and  Augustus,  Simon  L.,  Susan, 
Lydia  and  Henry,  by  their  mother,  Sarah  Shaneberg,  as  their 
next  friend,  against  Keuben  A.  Henninger  and  Henry  A. 
Fager,  as  administrators,  with  will  annexed,  of  Eeuben  Hen- 
ninger, deceased,  and  Isaac  N.  Mitcliell,  as  administrator 
dc  hojiis  non  of  the  said  Reuben  Henninger,  deceased. 

It  appears  from  the  record  that  Reuben  Henninger  died  in 
Mason  county  on  October  9,  1885,  and  on  October  29,  1885, 
H.  A.  Fager  and  R.  A.  Henninger  were  appointed  administra- 
tors of  his  estate,  with  the  will  annexed.  Deceased,  in  his 
lifetime,  had  owned  the  west  half  of  the  north-east  quarter, 
and  the  north-east  quarter  of  the  north-east  quarter,  of  sec- 
tion 3,  and  the  north-west  quarter  of  the  north-west  quarter 
of  section  2,  in  township  21  north,  range  8,  in  Mason  county. 
On  the  26th  day  of  February,  1884,  the  deceased  executed  a 
deed  conveying  the  land  to  his  daughter,  Sarah  Shaneberg, 
and  "her  bodily  heirs,"  for  an  expressed  consideration  in  the 
deed  of  $7000.  At  the  time  of  the  execution  of  the  deed  the 
deceased  was  confined  to  his  bed  with  severe  sickness,  and  not 
expected  to  recover.  The  deed  was  executed  in  Havana,  and 
the  grantee  resided  on  the  land  four  miles  distant,  occupying 
"  as  a  tenant  of  her  father.  She  knew  nothing  of  the  deed  until 
it  was  brought  to  her  by  her  brother,  John  Henninger,  who 
delivered  it  to  her  and  procured  the  execution  of  two  notes, 
as  follows : 
"$5000.  .      Havana,  III.,  Feb.  25,  1884. 

"Two  years  after  date  I  promise  to  pay  to  the  order  of 
Eeuben  Henninger  five  thousand  dollars,  at  Havana,  111., 
value  received.  Sarah  Shaneberg, 

George  Shaneberg." 
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"$2000.  Havana,  III.,  Feb.  26, 1884. 

"Two  years  after  date  I  proraise  to  pay  to  the  order  of 
Eeuben  Henninger,  Sr.,  two  thousand  dollars,  at  Havana,  Dl., 
value  received,  with  interest  at  the  rate  of  six  per  cent  per 
annum.  Sarah  Shaneberg, 

George  Shaneberg." 

After  the  death  of  Reuben  Henninger  these  notes  were  found 
among  his  papers,  and  passed  into  the  hands  of  the  adminis- 
trators of  his  estate.  They  filed  a  bill  to  enforce  a  vendor's 
lien  against  the  land,  for  the  purpose  of  collecting  the  notes. 
No  defense  was  interposed,  as  will  be  seen  hereafter.  A  de- 
cree was  rendered,  the  land  was  sold  on  the  decree,  and  bid 
in  for  $7595.46,  the  amount  of  the  debt  and  costs.  Alter  the 
time  of  redemption  had  expired  a  deed  was  made  to  Isaac  N. 
Mitchell,  appellant,  bearing  date  March  16,  1889,  and  this 
bill  was  filed  to  review  and  set  aside  the  decree  and  deed  in 
the  proceeding  to  enforce  a  vendor's  lien,  on  the  ground  of 
fraud. 

No  contract  or  agreement  was  ever  made  between  Sarah 
Shaneberg  and  her  father  in  regard  to  the  sale  or  purchase  of 
the  land  in  controversy.  Indeed,  prior  to  the  delivery  of  the 
deed  by  John  Henninger,  on  the  26th  day  of  February,  1884, 
no  conversation  had  ever  occurred  between  Sarah  Shaneberg 
and  her  father  in  relation  to  a  sale  or  conveyance  of  the  land 
from  him  to  her.  If,  therefore,  the  relation  of  vendor  and 
purchaser  existed  between  the  two  parties,  that  relation  was 
created  by  what  occurred  between  John  Henninger  and  Sarah 
Shaneberg  on  February  26,  1884. 

As  respects  what  occurred  between  John  Henninger  and 
Sarah  Shaneberg  on  that  day  the  evidence  is  conflicting.  John 
Henninger  testified :  "I  am  a  son  of  Reuben  Henninger,  de- 
ceased. I  know  of  his  conveying  the  land  in  question  and 
taking  her  notes.  I  took  part  in  that  transaction.  Father 
told  me  to  go  to  Mitchell  and  have  him  draw  up  two  notes  for 
Mrs.  Shaneberg,  and  have  him  make  out  a  deed  for  the  old 
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home  place  where  she  lived, — the  deed  to  Sallie.  I  went  up 
to  Mitchell's  office  and  told  him  what  father  wanted,  and  he 
said  he  would  do  it.  I  think  it  was  the  next  day,  in  the  even- 
ing. I  was  going  home,  and  father  said,  'John,  take  the  notes 
out  to  Sallie  and  have  her  sign  them,  and  give  her  the  deed, 
and  if  she  don't  sign  the  notes  bring  them  back  to  me.'  I  took 
the  notes  and  deed  out  to  her,  and  she  signed  the  notes,  and 
I  left  the  deed,  and  then  took  the  notes  to  him  the  next  day 
some  time.  Under  that  direction  of  father  I  took  the  deed  and 
notes  to  Sallie.  Father  directed  me  to  have  Mitchell  draw 
the  notes,— one  for  $5000  and  the  other  for  $2000.  The 
$5000  one  was  not  to  draw  interest,  but  to  be  due  two  years 
after  its  date.  The  $2000  one  was  to  draw  six  per  cent  in- 
terest." The  witness  also  testified  that  he  was  acting  as  agent 
for  his  father,  and  that  all  hCiSaid  and  did  was  authorized  by 
his  father. 

Sarah  Shaneberg  gives  a  diflferent  account  of  the  occur- 
rence. She  testified :  "He  said  father  had  given  me  the  land, 
and  wanted  me  to  have  it.  He  said  father  had  given  me 
$5000  in  the  land,  and  $2000  I  had  to  pay  interest  on  as 
long  as  father  lived,  to  keep  him  on.  It  was  the  old  home. 
He  safd  father  and  mother  had  both  signed  their  right  away, 
and  said  that  father  had  said  that  I  was  always  kind  and 
good  to  him  and  he  wanted  me  to  have  the  place.  The  deed 
was  delivered  to  me  at  our  home,  and  was  delivered  by  John 
Henninger  on  the  26th  day  of  February,  A.  D.  1884.  I 
handed  it  back  to  him,  and  he  said  he  would  take  it  back  to 
the  court  house  and  have  it  recorded. 

Q.  "What  papers,  if  any,  did  he  have  with  him  at  the  time, 
that  he  wished  you  to  sign  ? 

A.  "He  said  one  was  a  receipt  showing  what  father  had 
given  me  in  the  land,  and  one  was  a  note  drawing  six  per  cent 
interest  as  long  as  father  lived.  Tbe  receipt  was  for  $5000, 
the  note  was  for  $2000.  I  did  not  know  the  $5000  paper  was 
a  note.     John  Henninger  did  not  represent  it  to  be  a  note, 
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but  a  receipt.  He  said  that  father  had  given  me  $5000  in 
the  land,  and  this  was  a  receipt  to  tehow  what  father  had 
given  me, — that  I  did  not  have  to  pay  interest  on,  or  anything. 
That  was  mine,  he  said.  He  said  I  had  to  pay  father  six  per 
cent  interest  on  that  note  as  long  as  father  lived,  and  after 
father's  death  I  would  get  that, — that  all  the  papers  would  be 
given  up  to  me. 

Q.  "Did  you  believe  and  rely  on  his  statements  that  be  then 
and  there  made  concerning  that  paper  at  the  time  you  signed 
your  name  to  it?  ' 

A.    "I  did. 

Q.  **Was  that  the  reason, — because  you  believed  what  he 
said  was  true, — that  you  signed  the  papers  ? 

A.   "Yes,  sir. 

Q.  "Did  you  then  know  that  .you  were  executing  a  promis- 
sory note  in  the  sum  of  $5000,  payable  to  your  father? 

A.   "No,  sir;  I  did  not. 

Q.  "When  did  you  first  learn  that  the  $5000  paper  which 
you  say  was  represented  to  you  as  a  receipt  by  John  Hennin- 
ger,  was  other  than  a  receipt,  and  was  in  fact  and  reality  a 
promissory  note  ? 

A.    "It  was  after  father  was  dead." 

Sarah  Shaneberg  is  corroborated  by  two  other  witnesses, 
who  were  present  and  heard  what  was  said, — Lillie  Singley 
and  Albert  Shaneberg ;  and  her  evidence  is  also  strengthened 
by  her  husband,  George,  who  testified  as  follows :  "I  was  not 
at  home  when  he  came  there — I  was  in  Havana.  John  Hen- 
ninger  was  there  when  I  came  home.  It  was  probably  seven 
or  eight  o'clock  when  I  got  home.  It  was  after  dark  when  I 
left  Havana.  After  supper  we  went  out  of  the  kitchen  into 
the  sitting  room,  and  he  said  to  me :  *I  have  some  papers 
here  for  you  to  sign,  George.  Father  has  given  Sallie  the 
home  place.  Here  is  a  note  for  $2000,  and  the  other  is  no 
note.  It  is  to  show  Sallie  gets  $5000  in  the  place.  The  $2000 
note  is  drawing  six  per  cent  interest  as  long  as  he  lives,  and 
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when  he  dies  the  interest  stops  on  that  note.'  I  saw  they  were 
both  notes.  I  said :  'I  can't  understand  this.  You  say  Sallie 
is  to  get  $5000  in  the  place.  I  don't  see  why  we  should  sign 
this — it  is  a  note.'  He  said  it  was  not — that  the  $5000  paper 
was  a  receipt." 

It  is  also  apparent  that  Sarah  Shaneberg  did  not  know  the 
character  of  the  papers  she  executed,  or  the  effect  of  the  deed 
she  received,  except  as  she  was  informed  by  her  brother  John, 
upon  whom  she  seemed  to  rely.  She  testified  that  she  did  not 
know  a  note  from  a  receipt,  or  a  receipt  from  a  note.  The 
deed  she  received  was  the  first  one  she  ever  saw. 

The  testimony  of  Sarah  Shaneberg  is  further  corroborated 
by  the  declarations  of  her  father,  made  to  a  number  of  per- 
sons. William  A.  Henninger  testified  that  he  had  "a  conver- 
sation with  Eeuben  Henninger  in  the  spring  of  1886  about 
the  Shaneberg  lands.  He  told  me  in  the  spring  of  1885 — I 
think  it  was  in  April  or  May — he  said  he  gave  Sallie  Shane- 
berg $5000  in  the  farm  that  they  lived  on,  and  that  he  valued 
the  farm  at  $7000,  and  he  took  her  note  for  $2000.  Said  she 
would  get  the  $2000,  and  more  too,  at  his  death.  Said  he 
never  had  given  Sallie  a  cent  yet,  and  he  thought  it  was  time 
he  was  giving  them  something.  Said  that  John  Henninger 
took  her  the  deed  and  got  her  note  for  $2000." 

Martin  Kruse  testified  that  Reuben  Henninger.  in  conversa- 
tion with  him,  said  "he  had  given  her  $5000  in  the  place,  and 
$2000  she  had  to  pay  interest  on  as  long  as  he  lived,  and 
after  his  death  that  note  was  to  be  canceled.  He  said  he  had 
given  the  boys  eighty  acres  of  land  and  he  hadn't  given  her 
anything,  and  why  shouldn't  he  give  her  something." 

William  Grimme  testified:  "I  was  well  acquainted  with 
Beuben  Henninger  in  his  lifetime.  I  had  a  talk  with  him 
concerning  the  land  in  question.  I  attempted  to  either  buy 
or  rent  it.  He  said  he  would  not  sell  the  place — he  wanted 
to  leave  the. place  for  his  daughter.  He  said  she  had  to  pay 
interest  on  $2000  as  long  as  he  lived,  and  when  he  was  dead 
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the  place  was  to  be  hers.    We  talked  in  German.   "We  did  not 
talk  English  together." 

Daniel  Henninger  testified  that  deceased  told  "me  be  bad 
given  her  $5000  in  the  place,  and  had  her  note  for  $2000. 
She  was  to  pay  six  per  cent  interest  on  it  as  long  as  he  lived. 
I  asked  him  how  she  was  to  pay  the  $7000  that  he  had  against 
her,  and  he  said  the  $5000  he  had  given  her,  and  that  he 
thought  the  estate  would  reach  the  $2000." 

Other  evidence  of  a  similar  character  was  introduced,  but 
any  further  reference  to  the  evidence  on  this  brai^ch  of  the 
case  is  not  deemed  important. 

We  are  satisfied  from  the  evidence  that  the  deceased,  in  con- 
veying the  land  to  his  daughter,  Sarah  Shaneberg,  intended 
the  conveyance  as  a  gift  to  the  extent  of  $5000  ;  that  the  note 
taken  for  that  amount  was  not  taken  as  an  obligation  which 
should  be  paid,  but  was  in  the  nature  of  a  memorandum  or  re- 
ceipt showing  the  amount  she  had  received  from  the  deceased. 
As  to  the  $2000  note,  it  is  clear  that  the  understanding  was 
that  the  interest  should  be  paid  during  the  lifetime  of  the  de- 
ceased, but  as  to  the  principal  the  evidence  seems  to  establish 
that  it  was  to  be  paid  from  the  proceeds  of  the  interest  or  share 
Sarah  Shaneberg  should  receive  from  the  estate  of  her  father. 
But  if  this  is  not  the  correct  theory  in  regard  to  the  $2000  note, 
that  fact  is  not  a  controlling  one,  as  it  is  apparent,  from  all 
the  evidence,  that  the  deceased  never  relied  on  or  intended  to 
enforce  a  vendor's  lien  for  the  collection  of  either  of  the  notes. 
A  vendor's  lien  does  not  grow  out  of  any  agreement,  but,  in 
equity,  it  is  created  without  an  express  agreement  of  the  par- 
ties. The  vendor's  lien  may  be  waived.  If  the  vendor  takes 
other  security  for  the  purchase  money,  or  declares  that  he 
does  not  rely  upon  the  lien,  such  facts  may  be  regarded  as 
sufficient  to  discharge  it.  Indeed,  any  act  manifesting  a  clear 
intention  not  to  rely  upon  the  lien  will  defeat  it,  as  held  in 
Moshier  v.  Meek,  80  111.  80.  As  respects  the  $5000  note,  it 
was  never  regarded  by  the  deceased  as  a  valid  obligation  or 
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debt  against  the  maker,  and  hence  no  lien  ever  existed.  As 
to  the  other  note,  no  lien  was  ever  relied  upon  by  the  deceased, 
but  was  waived,  and  lost.  Having  been  lost  as  to  the  de- 
ceased, the  administrators  could  not  revive  it  or  enforce  it. 

From  what  has  been  said,  it  follows  that  the  administrators 
of  the  estate  of  Reuben  Henninger  were  not  entitled  to  a  de- 
cree against  Sarah  Shaneberg  in  the  proceeding  to  enforce 
a  vendor's  lien,  for  the  amount  of  the  two  notes  which  she 
had  executed,  for  $7000,  or  for  any  amount  whatever.  But 
although  they  were  not  entitled  to  a  decree,  as  it  was  not 
reversed  on  appeal  or  writ  of  error,  it  will  be  binding,  unless 
obtained  by  fraud.     Was  the  decree  fraudulent? 

After  Reuben  Henninger  and  Henry  A.  Fager  had  been  ap- 
pointed administrators  of  the  estate  of  Henninger,  deceased, 
and  the  two  notes  of  $5000  and  $2000  came  into  their  hands, 
they  learned  from  Sarah  Shaneberg  that  her  father  had  given 
her  the  land,  and  that  she  was  not  to  pay  the  notes,  but,  dis- 
regarding this  fact,  they  undertook  to  devise  a  plan  under 
which  the  collection  of  the  notes  might  be  enforced  against  the 
land.  They  found  the  deed  was  made  to  Sarah  Shaneberg 
and  "her  bodily  heirs,"  and  armed  with  this  fact  as  an  argu- 
ment to  convince  her  that  she  did  not  have  the  title  to  the 
farm,  and  that  it  was  necessary  that  proceedings  should  be 
instituted  for  her  benefit,  on  the  26th  day  of  August,  1886, 
they  called  on  her  at  her  place.  As  respects  this  interview, 
B.  A.  Henninger,  one  of  the  administrators,  testified :  "Be- 
fore we  went  to  see  her,  I  think  we  had  learned  the  condition 
of  her  title  to  the  lands  for  which  the  notes  had  been  given. 
So  far  as  I  was  concerned,  I  thought  she  owned  it  all.  I  didn't 
know  anything  about  this  *bodily  heirs'  business.  I  am 
ignorant  upon  that  point.  When  we  went  to  see  her,  Harry 
did  the  talking.  He  told  her  we  had  come  to  talk  over  the 
note  business  with  her — the  notes  in  payment  for  the  place — 
and  advise  with  her  how  to  get  the  place  in  her  own  name, 
so  she  could  borrow  money  on  it.      *To  sue  and  get  judgment, 
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and  sell  it,  and  you  buy  it  in  and  give  us  a  mortgage,  or  we'll 
buy  it  in  and  take  a  certificate  of  purchase,  and  give  you  a 
reasonable  time  to  take  it  in.' " 

Henry  A.  Fager  testified  of  this  conversation:  "I  told  her 
we  had  come  there  to  talk  about  the  mutual  interest  of  the 
estate.  I  gave  her  my  opinion  of  what  was  to  her  interest,  as 
well  as  ours,  to*  do ;  that  was,  to  get  the  property  in  her  own 
name,  ^o  she  could  raise  money  on  it. '  I  told  her  we  would 
sue  and  get  judgment,  advertise  and  sell  the  property,- bid  it 
in  in  her  name,  and  she  could  give  us  a  mortgage  on  the  land, 
or  we  would  bid  it  in  and  take  a  certificate  of  sale,  and  give 
her  a  reasonable  length  of  time  to  redeem  it.  Then  I  kind  of 
stopped,  and  she  remarked,  *I  am  a  woman;  I  can't  do  these 
things  like  a  man ;  some  of  you  will  have  to  help  me.'  Bube 
spoke  up  and  said  we  will  do  it,  and  said,  *I  w^ill  try  and  get 
John  and  Angeline  to  go  in  with  me,  and  buy  your  interest  in 
the  estate,*"  etc. 

Sarah  Shaneberg  testified :  "They  said  they  would  have  to 
sue  the  notes — they  were  there,  and  they  would  have  to  be 
paid.  I  told  them  that  I  didn't  have  to  pay  them — that  father 
had  given  me  the  land.  They  replied  they  would  have  to  sue 
them.  They  said  if  I  would  let  the  land  be  sold  the  court 
would  make  me  a  deed,  and  then  I  could  sell  the  land.  Eube 
said  he  would  bid  the  land  in  in  my  name,  and  then  they  would 
help  me,  and  they  said  I  would  have  the  land  in  my  own  name, 
and  the  children  would  have  nothing  to  do  with  it.  I  believed 
what  they  said,  and  relied  on  their  statements,  and  for  this 
reason  made  no  defense  to  the  foreclosure  proceedings.  They 
said  I  had  no  defense,  and  the  land  would  have  to  be  sold  and 
then  I  would  get  a  deed  to  it.  Rube  said  if  I  would  make  no 
defense  he  would  help  me, — they  would  all  help  me.  I  relied 
upon  his  statement.  He  said  that  I  could  trust  him, — that 
as  true  as  there  was  a  God  in  heaven  he  would  not  cheat  me 
out  of  anything.  I  would  have  defended  if  Beuben  A.  Hen- 
ninger  had  not  made  these  statements." 
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From  the  foregoing  and  other  evidence  in  the  record  it  seems 
plain  that  the  administrators,  after  convincing  Sarah  Shane- 
berg  that  she  had  only  a  life  estate  in  the  farm,  induced  her 
to  consent  that  proceedings  might  be  instituted  on  the  notes 
witli  a  view  of  .placing  the  absolute  title  to  the  land  in  her. 
Relying  on  the  statements  of  the  administrators  she  consented 
to  their  proposition,  and  agreed  to  make  no  defense  to  the  ac- 
tion. The  object  and  purpose,  however,  in  bringing  suit  to 
enforce  a  vendor's  lien,  were  not  to  assist  Sarah  Shaneberg, 
but  to  enforce  payment  of  the  notes  by  obtaining  a  decree  for 
a  sale  of  the  land  to  enforce  an  alleged  vendor's  lien.  One  of 
the  administrators  was  a  brother  and  the  other  a  step-brother 
of  Sarah  Shaneberg.  They  were  administrators  of  an  estate 
in  which  she  held  an  interest  as  one  of  the  heirs.  It  was  their 
duty  by  fair  means  to  collect  all  claims  which  were  justly  due 
the  estate,  but  they  had  no  right  to  undertake  to  enforce 
claims  which  they  knew  were  unfounded,  and  they  had  no 
right  to  mislead  appellee,  and  induce  her  to  consent  to  an 
action  which  would  result  in  a  decree  depriving  her  of  her 
property,  on  the  pretence  that  the  action  was  one  brought  in 
her  interest  and  for  her  benefit.  To  a  certain  extent  the  ad- 
ministrators occupied  a  relation  of  confidence  to  her.  They 
represented  the  whole  estate  of  Reuben  Henninger,  deceased, 
in  which  she  was  interested.  She  had  a  right  to  rely  upon 
the  truth  of  their  statements,  and  they  had  no  right  to  say  or 
do  anything  to  mislead  or  deceive  her.  They  professed  to  be 
acting  for  her  interest,  when,  at  the  same  time,  they  were 
taking  means  to  deceive  her  and  wrongfully  deprive  her  of  her 
property.  It  is  true,  as  held  in  Boyden  v.  Reed,  55  111.  458, 
that  the  evidence  to  impeach  a  decree  for  fraud  should  be^clear 
and  satisfactory,  but  after  considering  all  the  facts  and  circum- 
stances in  this  case  we  are  not  prepared  to  hold  the  evidence 
before  the  circuit  court  was  insufficient  to  sustain  the  decree. 

Appellee  has  assigned  cross-errors  on  the  record,  but  in  the 
view  we  take  of  the  case,  as  shown  by  the  entire  record,  but 
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little  need  be  said  in  regard  to  the  cross-errors.  It  appears^ 
that  appellee  Sarah  Shaneberg  sold  and  conveyed  to  E.  A. 
Henninger  an  eighty-acre  tract  of  land,  a  lot  in  Havana,  arid 
her  interest  in  the  personal  estate  of  her  father,  for  $4000. 
This  transaction  was  confirmed  by  the  decree  of  the  circuit 
court,  and  it  is  claimed  that  the  decree  is  erroneous.  "We 
have  examined  the  evidence  bearing  on  this  branch  of  the 
case,  and  without  going  into  the  evidence  in  detail,  we  are  in- 
clined to  hold  that  the  decree  is  supported  by  the  testimony. 

It  is  also  claimed  that  the  court  erred  in  requiring  appellee 
to  pay  the  costs  in  the  proceedings  reviewed  and  also  the  costs 
in  this  case.  The  circuit  court,  in  granting  the  relief  prayed 
for  in  the  bill  and  at  the  same  time  requiring  appellee  to  pay 
costs,  no  doubt  arrived  at  the  conclusion  that  appellee  was  not 
entirely  without  fault,  and  hence  granted  her  relief  burdened 
with  the  payment  of  costs,  and  we  do  not  think  the  decree  in 
this  regard  ought  to  be  disturbed.  Indeed,  after  a  careful  con- 
sideration of  all  the  evidence  in  the  case,  we  are  not  inclined 
to  disturb  the  decree  on  account  of  any  cross-error  assigned. 

The  decree  of  the  circuit  court  will  be  aflfirmed. 

.    Decree  affirmed. 


Pittsburg,  Fort  Waynb  and  Chioago  Eailway  Company  et  al^ 

149    m  ^• 

201    »291  John  Cheevers  et  al 

,  Filed  at  OUatoa  March  31, 1894. 

1.  ^VJBAVCV.—abatefnentf  in  equity,  A  biU  in  equity  will  not  lie  at 
the  snit  of  a  railway  company  to  enjoin  the  use  of  the  sidewalk  and 
street  adjoining  its  passenger  station  by  hotel  and  other  runners,  where 
such  use  does  not  interfere,  hinder  or  interrupt  its  business,  although 
such  use  may  be  so  conducted  as  to  be  a  nuisance  to  the  traveling 
public. 

2.  In  order  to  lay  the  basis  for  equitable  relief  in  such  case,  it  j» 
necessary  to  show  that  the  complainant  is  injured  in  his  property  rights 
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by  the  obstruction  or  interference  with  his  easement  and  right  to  an 
uninterrupted  use  of  the  public  street  in  front  of  his  premises.  The 
detriment  and  annoyance  he  suffers  in  common  with  the  public,  and 
wiii(?h  is  only  indirect,  must  be  left  to  the  public  authorities  to  regu- 
late and  control,  and  can  not  be  remedied  by  a  court  of  equity  on  the 
application  of  one  as  a  member  of  the  public. 

3.  EquitabIjE  beIiIEF — when  granted  againM  public  nuisance.  Such 
obstruction  of  a  public  street  as  will  entitle  an  owner  of  land  abutting 
thereon  to  the  aid  of  a  court  of  equity  to  abate,  must  be  shown  to-  be 
such  as  works  an  injury  to  him,  not  merely  greater  in  degree  than  is 
sustained  by  others  of  the  general  public,  but  such  as  is  special  and 
peculiar  in  its  effects  on  him  in  relation  to  the  use  and  enjoyment  of 
his  property. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

Mr.  George  Willard,  for  the  appellants: 

The  carrier  owes  to  his  passenger  not  only  the  duty  of  car- 
rying him  safely,  hut  the  duty  of  protecting  him  from  annoj^- 
ance  and  vexation  during  the  existence  of  the  relation.  Act 
of  May  14,  1877,  relating  to  protection  to  passengers. 

Full  power  and  authority  are  given  by  statute  to  regulate 
the  manner  in  which  passengers  and  property  shall  be  trans- 
ported.    Gen.  Bailroad  act,  sec.  19,  p.  9. 

Station  buildings  must  not  only  be  provided,  but  they  must 
be  kept  well  lighted  and  warmed  for  the  comfort  of  the  patron. 
Act  of  March  31,  1874,  relating  to  fencing  and  operating  rail- 
roads, sec.  22. 

Union  depot  companies  are  authorized  by  statute,  "in  order 
to  facilitate  the  public  convenience  and  safety  in  the  transmis- 
sion of  goods  and  passengers  from  one  railroad  to  another." 
Act  of  April  17,  1875,  relating  to  union  depots. 

Railway  companies  have  the  right  to  exact  observance  of 
all  reasonable  rules  calculated  to  insure  comfort,  convenience 
and  safety  of  its  passengers.  Railroad  Co.  v.  Whittemore,  43 
111.  420;    Railroad  Co.  v.' Williams,  55  id.  185;   Railroad  Co. 
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V.  Gnish,  67  id.  262;  Railroad  Co.  v.  Williams,  77  id.  354; 
Railroad  Co.  v.  Griffin,  68  id.  499 ;  Railroad  Co,  v.  Bryan,  90 
id.  126;  Railroad  Co.  v.  Hans,  111  id.  114;  Railroad  Co.  v. 
Pillshury,  123  id.  9;  Jencks  v.  Coleman,  2  Sum.  221;  Day  v. 
Owen,  5  Mich.  520 ;  Bass  v.  Railroad  Co.  36  Wis.  450 ;  Com- 
monwealth  v.  Power,  7  Mete.  596 ;  Harris  v.  Stevens,  31  Vt. 
79;  Vinton  v.  Railroad  Co.  11  Allen,  304;  Stumnit  v.  iS'toie, 
8  Lea,  413;  Barker  v.  Railway  Co.  ^6  E.  C.  L.  46. 
^  The  action  of  the  runners  and  drivers,  and  the  effect  there- 
of, as  shown  by  the  evidence,  constitutes,  in  law,  an  invasion 
of  complainants*  rights,  and  entitles  them  to  the  relief  prayed. 
Carter  v.  Chicago,  57  111.  283;  Pekin  v.  Winkle,  77  id.  56; 
Stack  V.  East  St.  Louis,  85  id.  377 ;  City  of  Morrison  v.  Hink- 
son,  87  id.  587;  Dock  Co.  v.  Garrity,  115.  id.  155;  Railroad 
Co.  V.  Belleville,  20  111.  App.  580;  Branahan  v.  Hotel  Co.  39 
Ohio,  33;  Barker  v.  Commonwealth,  19  Pa.  412;  Callanan  v. 
Gilman,  107  N.  Y.  360;  People  v.  Mayor,  59  How.  Pr.  277; 
Ellas  v.  Sutherland,  18  Abb.  N.  C.  126;  Sherry  v.  Perkins,  147 
Mass.  212;  rtirner  v.  Holtzman,  64  Md.  148;  iriWer  v.  D«. 
Cou,  26  Minn.  10. 

Messrs.  Black  &  Fitzoerald,  for  the  appellees : 
As  to  the  right  of  a  private  person  to  enjoin  a  nuisance, 
etc.,  in  a  public  street,  see  McDonald  v.  English,  85  111.  233; 
Wood  on  Nuisances,  sec.  829 ;  Angell  on  Highways,  sec.  285 ; 
Francis  v.  Schoelkopf,  53  N.  Y.  155;  Pierce  v.  Dart^  7  Cow. 
609;  Highee  v.  Railroad  Co.  19  N.  J.  278;  Hogan  v.  Railroad 
Co.  71  Cal.  83;  Chicago  v.  Building  Ass.  102  111.  379;  Wylie 
V.  Ellwood,  134  id.  281 ;  Carter  v.  Chicago,  57  id.  283;  Pekin 
V.  Winkle,  77  id.  56 ;  Stack  v.  East  St.  Louis,  85  id.  377. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  decree  of  the  circuit  court  of 
Cook  county.     The  facts  on  which  the  decree  dismissing  the 
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bill  was  based,  are  sufficiently  stated  in  the  opinion  of  the 
Appellate  Court  by  Moran,  J.  which  is  as  follows : 

"The  bill  in  this  case  was  filed  to  restrain  and  prevent  en- 
croachment upon  appellants'  rights  as  abutting  owners  and 
occupiers  of  the  union  passenger  station  and  grounds  situated 
op  the  east  side  of  South  Canal  street  in  Chicago.  The  bill 
claims  that  at  common  law,  and  under  the  ordinances  of  the 
city,  complainants  are  entitled  to  have  the  space  in  front  of 
said  station  grounds,  from  the  east  line  of  the  street  west  to 
the  center  line  thereof,  kept  free  and  unobstructed  by  and  clear 
of  solicitors,  hotel  runners  and  drivers,  and  of  all  vehicles 
and  persons  not  in  the  employ  of  complainants,  and  engaged 
in  the  prosecution  and  management  of  the  business  of  said 
stations;  alleges  that  the  mayor,  chief  of  police,  etc.,  have 
assumed,  in  their  official  capacity,  and  against  the  will  of  com- 
*  plainants,  to  give  express  drivers  and  hotel  runners  the  right 
and  privilege  of  standing  in  front  of  said  passenger  station, 
and  east  of  the  center  line  of  said  Canal  street,  and  soliciting 
employment,  and  have  assumed  to  direct  policemen  on  duty 
at  said  station  not  to  interfere  with  or  arrest  such  persons  for 
so  doing ;  that  by  reason  thereof,  persons,  in  large  numbers, 
gather  in  front  of  said  station  and  near  the  east  line  of  said 
street,  and  in  loud  tones  of  voice  solicit  business  for  hotels, 
express  wagons  and  other  vehicles,  thereby  obstructing  the 
street  and  sidewalk  in  front  of  said  stations,  and  annoying  the 
occupants  of  said  building  and  the  throng  of  passengers  going 
to  and  from  said  station ;  that  defendants  Cheevers  and  Geary 
are  among  the  persons  so  acting,  and  that  they  combine  with 
others,  and  threaten  to  continue  to  violate  complainants* 
rights.  The  prayer  is,  that  the  mayor,  chief  of  police,  etc.,  be 
restrained  from  giving,  against  complainants'  will,  permission 
to  any  persons  to  stand,  or  to  stand  any  vehicle,  in  front  of 
complainants'  station  east  of  the  center  line  of  said  Canal 
street,  there  to  solicit  or  wait  for  employment,  dnd  that  said 
Cheevers  and  Geary  be  enjoined  from  acting  under  any  per- 

28—149  TLii. 
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mission  granted  by  any  official  to  stand  in  front  of  said  sta- 
tion and  there  wait  for  or  solicit  employment,  and  that  said 
injunction  be  made  perpetual,  etc.  The  bill  was  answered 
by  the  defendants,  a  temporary  injunction  denied,  and  the 
matter  referred  to.  the  master  to  take  proofs  and  report  his 
conclusions.  The  master  reported  against  granting  the  relief 
prayed,  and  on  a  hearing  of  exceptions  to  his  report  the  same 
was  confirmed,  and  the  bill  ordered  by  the  court  to  be  dis- 
missed for  want  of  equity. 

"The  master  has  stated  in  his  report,  which  we  find  in  the 
record,  the  conclusions  as  to  law  and  fact  reached  by  him  with 
clearness  and  force,  and  an  examination  of  the  record  and  con- 
sideration of  the  arguments  presented  in  the  briefs  of  counsel 
have  led  us  to  the  conviction  that  the  result  reached  by  him, 
and,  as  to  the  substantial  questions  in  the  case,  approved  by 
the  court,  is  correct. 

"The  master  states  that  he  'finds  and  concludes  that  the 
manner  in  which  said  business  of  soliciting  passengers  for 
their  patronage  for  hotels  and  express  wagons  is  conducted  is 
a  nuisance  as  to  such  passengers  and  to  the  public,  but  that 
such  conduct  on  the  part  of  said  expressmen  and  hotel  run- 
ners does  not  interfere  with  the  railroad  company  in  the  dis- 
charge of  its  duties  and  as  a  common  carrier  of  freight  and 
passengers,  and  does  not  deprive  it  of  free  access  to  the  street 
in  front  of  its  depot,  and  does  not  interrupt  or  hinder  its  busi- 
ness, and  that  such  nuisance  is  not  a  nuisance  to  the  railroad 
company  in  such  a  manner  that  it  is  especially  and  peculiarly 
injured  thereby,  aside  from  annoyance  suffered  by  the  travel- 
ing public  patronizing  its  depot  and  road.  The  whole  effect 
of  the  testimony  is,  that  the  only  detriment  to  the  railroad 
companj^  from  the  manner  of  conducting  their  business  by  the 
hotel  runners  and  expressmen  is  through  annoyance  caused 
to  passengers  entering  and  departing  from  said  depot,  and 
it  is  argued,  that  from  such  annoyance  the  business  of  the 
company  is  injuriously  affected,  in  that  passengers  will  avoid 
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patronizing  a  depot  or  railroad  in  order  to  patronize  which 
they  have  to  expose  themselves  to  suck  annoyance.  I  con-* 
elude,  as  a  matter  of  law,  that  such  annoyance  and  indirect 
injury  do  not  constitute  such  a  nuisance  as  a  court  of  equity 
will  enjoin,  but  that,  in  order  to  lay  the  basis  for  equitable 
relief,  it  is  necessary  to  show  that  the  complainant  is  injured 
in  its  property  rights  by  the  obstruction  or  interference  with 
its  easement  and  right  to  an  uninterrupted  use  of  the  public 
street  in  front  of  its  premises,  and  such  detriment  and  annoy- 
ance as  it  suffers  in  common  with  the  public,  and  which  is  only 
indirect,  must  be  left  to  the  public  authorities  to  regulate  and 
control,  and  can  not  be  remedied  by  a  court  of  equity  on  the 
application  of  one  as  a  member  of  the  public,  even  though  he 
may  suffer  more  than  the  majority  of  others  from  its  existence.* 

"It  is  needless  to  discuss  the  numerous  authorities  cited  by 
the  learned  counsel  for  appellants  which  it  is  claimed  estab- 
lish a  rule  for  this  case  contrary  to  that  stated  by  the  master. 
Each  one  will  be  found  to  depend  for  its  decision  upon  special 
and  peculiar  circumstances  and  conditions  which  do  not  exist 
in  this  case.  Such  occupation  or  obstruction  of  a  public  street 
as  will  entitle  an  owner  of  land  abutting  thereon  to  the  aid 
of  a  court  of  equity  to  abate,  must  be  shown  to  be  such  as 
works  an  injury  to  him,  not  merely  greater  in  degree  than 
that  sustained  by  others  of  the  general  public,  but  such  as  is 
special  and  peculiar  in  its  effects  upon  him  in  relation  to  the 
use  and  enjoyment  of  his  property.  Such  a  case  is  not  made 
out  by  this  record,  and  the  decree  dismissing  the  bill  for  want 
of  equity  must  therefore  be  affirmed." 

We  have  examined  the  argument  of  counsel  for  appellants 
in  support  of  the  errors  assigned  on  the  record  here,  and  are 
of  opinion  that  the  decree  dismissing  the  bill  was  properly 
entered.  We  are  satisfied  that  the  reasons  for  affirmance  of 
that  decree  are  sufficiently  stated  in  the  foregoing  opinion. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  ajfirmed. 
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Lucy  M.  C.  Rolfe 

V. 

Arthur  D.  Rich. 

Filed  at  Otiatta  October  26, 1893. 

1.  Attorney  and  cijient  —  contracts  between — fairness  required. 
Dealings  between  attorney  and  client  resulting  in  advantage  to  tlie 
former  will  be  closely  scrutinized,  and  the  attorney  will  be  required 
to  show  the  utmost  good  faith  and  fairness,  and  that  the  client  dealt 
with  full  knowledge  of  his  rights.  But  the  law  does  not  prohibit  all 
dealings  between  them,  or  declare  all  contracts  made  by  Che  attorney 
with  the  client  ipso  facto  void,  or  voidable  at  the  instance  of  the  client. 

2.  Set-opf — directions  to  the  jury.  On  the  trial  of  an  action  of  as- 
Humpsit,  in  which  the  plaintiff  sought  to  recover  various  items  for  legal 
services,  and  the  defendant  relied  on  a  set-off  consisting  of  various 
items,  the  court  instructed  the  jury,  that  if  they  believed,  from  the 
evidence,  that  the  defendant  had  proved  the  items  in  her  set-off,  then 
they  should  deduct  from  the  claim  of  the  plaintiff  such  sum  as  they 
might,  from  the  evidence,  believe  had  been  proven.  It  was  held,  that 
such  part  of  the  instruction  was  substantially  accurate. 

3.  Evidence — degree  of  proof — requiring  the  jury  to  he  "satisfied,' 
An  instruction  which  leaves  the  jury  at  liberty  to  require,  in  their  dis- 
cretion, such  proof  as  will  ''satisf y "  them  of  the  justice  of  the  defendant's 
claim,  is  clearly  erroneous,  but  such  error  will  not  call  for  a  reversal 
when  it  clearly  appears  that  it  could  not  have  worked  the  defendant 
any  injury. 

4.  It  has  been  repeatedly  held  by  this  court  that  the  jury,  in  civil 
cases,  are  only  required  to  believe  from  a  preponderance  of  the  evi- 
dence, and  that  to  require  them  to  be  satisfied,  imposes  a  higher  degree 
of  proof  than  the  law  requires. 

6.  Practice — duty  to  modify  instructions.  It  is  not  the  duty  of  the 
court  to  amend  or  modify  an  instruction  asked,  which  is  erroneous,  so 
as  to  obviate  the  error  in  the  same  as  asked. 

C.  Appeals  and  writs  of  error — reviewing  the  facts.  Where  the 
judgment  of  the  trial  court  is  affirmed  by  the  Appellate  Court,  and  an 
appeal  is  taken  to  this  court,  no  error  of  fact  can  be  considered  by  thia 
court,  and  only  questions  which  arise  upon  the  ruling  of  the  trial  court 
upon  the  admission  of  evidence  and  upon  the  instructions  given  and 
refused  can  be  considered. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  R,  S.  Tuthill,  Judges  presiding. 

Mr.  Will  B.  Moak,  for  the  appellant. 

Mr.  Edward  Maher,  for  the  appellee. 

Mr.  Justice  Shopb  delivered  the  opinion  of  th«  Court : 

This  was  assumpsit,  brought  by  appellee.  Appellant  ^led 
a  plea  of  the  general  issue  and  set-off.  A  trial  by  jury  re- 
sulted in  verdict  for  plaintiff,  (appellee,)  upon  which,  after 
overruling  motion  for  a  new  trial,  judgment  was  rendered. 
On  appeal  to  the  Appellate  Court,  by  defendant  below,  this 
judgment  was  affirmed,  and  she  prosecutes  this  further  appeal. 

All  alleged  errors  of  fact  are,  by  the  judgment  of  the  Appel- 
late Court,  conclusively  settled  adversely  to  the  contention  of 
appellant.  The  questions  we  may  consider  are  such,  only,  as 
arise  upon  the  rulings  of  the  court,  and  in  this  case  relate 
only  to  the  instructions  given  or  refused,  and  the  admission 
or  rejection  of  testimony. 

It  may  be  said  of  the  instructions  asked  and  given  on 
plaintiff's  behalf,  that,  so  far  as  they  were  applicable  to  the 
issues  tried,,  they  were  substantially  accurate,  and  that  in 
none  of  them,  when  the  case  made  by  the  proofs  is  consid- 
ered, was  there  prejudicial  error.  The  first  instruction  asked 
by  defendant  was  properly  refused.  "While  the  law  is,  that 
dealings  between  attorney  and  client,  resulting  in  advantage 
to  the  former,  will  be  closely  scrutinized,  and  the  attorney  be 
required  to  show  the  utmost  good  faith  and  fairness,  and  that 
the  client  dealt  with  full  knowledge  of  his  rights,  it  does  not 
prohibit  all  dealings  between  them,  or  declare  all  contracts 
made  by  the  attorney  with  the  client  ipso  facto  void,  or  void- 
able at  the  instance  of  the  client.  The  instruction  was  too 
broad  in  its  statement  of  the  rule,  and  required  the  attorney  to 
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account  for  profits  realized  in  a  joint  venture  with  his  client, 
without  regard  to  the  good  faith  and  knowledge  of  the  parties. 

It  is  conceded  by  counsel  for  appellant,  that  the  second 
instruction  asked  by  her,  and  refused,  was  inaccurate  when 
applied  to  the  facts  of  the  case,  and  it  will  not  be  necessary 
to  examine  the  same  further.  That  it  was  inaccurate  is  clear, 
and  easy  of  demonstration.  Counsel  is  in  error  in  his  assump- 
tion that  it  was  the  duty  of  the  court  to  amend  or  modify  it. 
Vanlandingham  v.  Huston,  4  Gilm.  125. 

The  third  instruction  asked  by  appellant,  as  modified  and 
given  by  the  court,  after  saying  that  the  defendant  had  pleaded 
set-ofi^,  was  as  follows:  "That  if  the  jury  believe,  from  the 
evidence,  that  the  defendant,  Mrs.  Rolfe,  has  proven  the  items 
claimed  by  her  as  a  set-oJBf,  then  the  jury  should  deduct  from 
the  claim  of  the  plaintiff  such  sum  as  the  jury  may,  from  the 
evidence,  believe  has  been  proven;  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  items  of  set-ofif  claimed 
by  the  defendant,  Mrs.  Rolfe,  exceed  in  amount  the  sum 
claimed  by  the  plaintiff,  then  the  jury  should  find  a  verdict 
for  such  sum  as  the  evidence  shows,  to  your  satisfaction,  that 
she  has  proved  herself  entitled  to  recover  from  the  plaintiflF 
over  and  above  his  just  claim  against  her." 

The  rule  laid  down  by  the  instruction  as  given,  disregard- 
ing the  land-mark  fixed  by  the  law  for  the  guidance  of  courts 
and  juries  in  determining  questions  of  fact  in  civil  cases, — 
that  conclusions  should  be  reached  by  weighing  the  evidence 
and  finding  in  accordance  with  what  they  believe  to  be  its 
preponderance, — left  the  jury  at  liberty  to  require,  in  their 
discretion,  such  proof  as  would  "satisfy"  them  of  the  justness 
of  the  defendant's  claim.  The  word  "satisfaction,"  as  here 
used,  would  be  understood,  and  properly,  in  the  sense  given 
in  Worcester's  fourth  definition :  To  "release  from  suspense, 
doubt  or  uncertaintj^ ;  the  sense  of  certainty;  conviction.'' 
To  "satisfy"  is :  "To  free  from  doubt,  perplexity  or  suspense; 
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to  set  the  mind  at  rest;  to  convince."  And  one  of  the  syno- 
nyms  given  is,  to  "convince  the  understanding."  While  one 
person  may  be  satisfied  of  the  truth  of  a  matter  upon  a  mere 
scintilla  of  evidence,  and  another  require  that  all  doubt  be 
removed  before  it  is  shown  to  be  true  to  his  satisfaction,  it 
can  not  be  said  that  one  is  satisfied, — that  his  understanding 
is  convinced  of  the  truth  of  the  matter  in  respect  of  which  he 
entertains  a  reasonable  doubt.  It  would  seem  that  to  require 
the  juror  to  be  "antisfied,**  would  necessitate  removing  from 
his  mind  all  reasonable  doubt  of  the  truth  of  the  matter.  It 
has  repeatedly  been  held  by  this  court,  in  civil  cases,  that  the 
jury  are  only  required  to  find  from  a  preponderance  of  the 
evidence,  and  that  to  require  that  they  be  satisfied,  imposes 
a  higher  degree  of  proof  than  the  law  requires.  Warner  v. 
CrandaU,  65  111.  195;  Herrick  v.  Gary,  83  id.  85;  Graves  v. 
ColweU,  90  id.  612;  Ru/y.  Jarrett,  94  id.  475. 

Was  the  error  prejudicial,  so  as  to  require  a  reversal  of  the 
judgment?  We  are  inclined  to  agree  with  the  Appellate 
Court  that  it  was  not.  It  will  be  observed  that  the  first  part 
of  the  instruction  correctly  states  the  duty  of  the  jury,  that 
if  they  believed,  from  the. evidence,  that  the  defendant  had 
proved  the  items  of  her  set-off,  then  they  should  deduct  from 
the  claim  of  the  plaintiff  such  sum  as  they  may,  from  the 
evidence,  believe  has  been  proved.  This  was  substantially 
accurate,  and  the  same  rule  was  given  to  the  jury  by  the  first 
of  the  plaintiff's  series.  They  were  then  told  that  the  plaintiff 
was  required  to  prove  his  claim  by  a  preponderance  of  the 
evidence,  and  that  the  defendant  was  required  to  prove  her 
set-off  by  a  preponderance  of  the  evidence,  only.  The  latter 
clause  of  the  instruction  condemned,  and  the  only  portion 
that  it  is  pretended  was  erroneous,  applied  only  to  any  excess 
of  the  defendant's  cross-claim  for  which  she  might  ask  judg- 
ment over.  By  looking  into  the  record  it  is  clear  the  con- 
troversy was  narrowed  down  to  the  allowance  of  a  claim  by 
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plaintiflf  for  attorney's  fees,  and  the  item  of  $300,  being  one- 
half  of  the  profits  arising  from  a  joint  deal  between  the  parties, 
which  the  defendant  claimed  because  of  the  alleged  fiduciary 
relation  of  the  plaintiflf  toward  her  in  the  transaction. 

It  is  clear  that  the  plaintiff's  claim,  and  many  of  the  claims 
of  set-oflf  of  the  appellant,  were  allowed,  and  a  finding  for  the 
plaintiff  for  a  balance  of  $399.24.  If  all  the  items  of  set-off 
which  were  really  contested  had  been  allowed,  there  should 
have  been  a  small  judgment  for  defendant.  But  no  one  of 
these  items,  as  claimed,  amounted  to  as  much  as  the  finding 
for  plaintiff,  and  if  either  one  had  been  deducted,  and  not  all, 
there  must  still  have  been  a  finding  for  plaintiff.  It  there- 
fore appears  that  the  jury  refused  to  deduct  from  the  claim  of 
plaintiff,  &s  they  found  it  proved,  any  one  of  these  contested 
items,  and  it  is  to  be  presumed  they  found  that  they  were  not 
proved  by  a  preponderance  of  the  testimony.  They  were 
expressly  told,  that  if  they  believed,  from  a  preponderance 
of  the  evidence,  that  defendant  had  proved  her  set-off,  they 
should  deduct  the  same,  as  they  found  it  thus  proved,  from 
the  claim  of  the  plaintiff.  It  is  presumed  they  were  men  of 
reasonable  intelligence,  and  followed  the  instructions.  There 
was  therefore  no  excess  of  set-off  to  be  considered  by  the  jury, 
and  the  erroneous  instruction  could  have  done  no  harm. 

Substantial  justice  has  been  done,  and  although  error  has 
intervened,  it  can  not  be  said  to  be  prejudicial.  The  judg- 
ment of  the  Appellate  Court  is  accordingly  aflBrmed. 

Judgnunt  affirmed. 
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ScHAAR  &  Koch  et  aL 

V, 

The  Knickerbocker  Ice  Company. 
Filed  at  Ottawa  March  31, 1894. 

1.  Mechanic's  IjIEN — lien  for  material  furnished  a  sub-contractor. 
The  statute  (Bey.  Stat.  chap.  82,  sec.  29.)  does  not  give  a  lien  for  material 
furnished  to  a  sub-contractor.  The  lien  i^  given  only  in  favor  of  sub- 
contractors, and  can  not  be  extended  to  successive  sub-contractors. 

2.  A  entered  into  a  contract  with  the  owner  of  real  estate  to  put  up 
a  building  thereon,  furnishing  all  work  and  material,  including  the 
brick  and  stone  work,  for  which  the  owner  was  to  pay  him  $18,700.  No 
separate  price  was  agreed  on  for  the  brick  and  stone  work.'  A  few  days 
after,  A  took  B  in  as  a  partner  in  the  brick  and  stone  work,  and  they 
bought  a  lot  of  brick  of  C,  who,  not  being  paid,  sought  to  enforce  a 
lien  for  such  material :  Held,  that  C  was  a  sub-sub-contractor,  and  was 
not  entitled  to  the  lien  sought. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
beard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  M.  P.  Tuley,  Judge,  presiding. 

This  action  originated  in  the  circuit  court  of  Cook  county, 
on  a  petition  by  appellee,  against  Kate  M.  Vandermark  and 
others,  including  the  above  named  appellants,  to  enforce  a 
sub-contractor's  lien,  under  section  29,  chapter  82,  of  the  Ee- 
vised  Statutes.  (2  Starr  &  Curtis,  1527.)  Issues  being  joined, 
the  cause  was  referred  to  a  master  to  take  the  testimony  and 
report  the  same  to  the  court,  with  his  conclusions  on  both  the 
law  and  facts.  On  the  coming  in  of  his  report,  exceptions 
duly  filed  by  the  petitioner  and  also  these  appellants,  were 
overruled,  the  report  approved,  and  the  bill  dismissed  at  the 
cost  of  the  petitioner.  The  ice  company  appealed  to  the  Ap- 
pellate Court  for  the  First  District,  where  the  decree  of  the 
circuit  court  was  reversed  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  for  the  petitioner,  according  to  the 
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prayer  of  the  petition.     From  that;  judgment  this  appeal  is 
prosecuted. 

The  petition  alleged  that  on  October  1,  1891,  a  contract  was 
entered  into  "by  Kate  M.  Vandermark  with  Charles  F.  Roche 
and  Timothy  O'Shea,  contractors  and  builders,  to  construct, 
erect  and  furnish  the  material  for  a  brick  block  of  buildings 
she  was  then  erecting,  or  about  to  erect  and  construct,  in  the 
city  of  Chicago."  It  then  states,  "that  in  pursuance  of  said 
contract,  and  for  the  purpose  of  carrying  out  the  same,  the 
said  Charles  F.  Roche  and  Timothy  0*Shea  contracted  with 
your  orator  for  the  sale  and  delivery  to  them  of  brick  and 
other  materials  to  be  used  in  and  about  the  erection  and  con- 
struction of  the  said  buildings." 

The  answer  of  Crandall,  Schultz  &  Miller,  appellants,  de- 
nied that  any  such  contract  was  made  by  Kate  M.  Vander- 
mark with  Charles  F.  Roche  and  Timothy  O'Shea  jointly,  but 
f^tated,  on  information  and  belief,  that  she  did  enter  into  a 
written  agreement  with  Timothy  0*Shea,  as  contractor  and 
builder,  for  the  construction  of  a  building  according  to  certain 
plans  and  specifications  in  writing,  the  said  Timothy  O'Shea 
to  do  all  the  work  and  furnish  all  material  for  a  certain  price 
named,  etc.,  expressly  denying  that  Charles  F.  Roche  was 
named  in  such  contract  as  a  party  thereto  or  had  any  interest 
whatever  therein.  The  answer  of  Schaar  &  Koch  is  a  general 
denial  of  the  contract  by  Kate  M.  Vandermark  with  Charles 
F.  Roche  and  Timothy  0*Shea.  The  original  answer  of  Kate 
M.  Vandermark,  and  John  L.  Vandermark,  her  husband,  was 
to  the  same  effect,  but  they  afterwards  filed  an  amended  an- 
swer, in  which  they  substantially  admitted  the  making  of  the 
contract  between  Kate  M.  Vandermark  and  Charles  F.  Roche 
and  Timothy  O'Shea,  as  alleged  in  the  bill. 

The  master  reported  the  facts  necessary  to  a  decision  of  the 
case,  as  follows : 

"I  find  that  on  the  6th  day  of  November,  1891,  John  L.  Van- 
dermark, in  his  own  name,  entered  into  a  contract,  in  writing, 
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with  Timothy  O'Shea,  one  of  the  defendants  here,  to  do  all 
the  work  and  furnish  all  the  materials  included  in  the  exca- 
vating, all  brick  work,  all  rubble  and  dimension  stone  work, 
all  cut  stone,  all  coping,  joisting,  rough  floors,  partitions  and 
certain  other  work  upon  a  building  in  said  contract  provided 
for,  which  was  to  be  erected  on  the  premises  upon  which  a 
lien  is  sought  in  this  case ;  that  after  the  making  of  said 
contract  for  the  construction  of  said  building  between  said 
Timothy  O'Shea  and  said  John  L.  Vandermark,  Kate  M.  Van- 
dermark,  by  writing  dated  the  12th  day  of  February,  1892, 
ratified  and  confirmed  the  said  contract^  and  also  made  cer- 
tain modifications  in  said  contract  as  to  the  terms  of  payment. 
"I  further  find,  that  after  the  making  of  said  contract  be- 
tween Timothy  O'Shea  and  John  L.  Vandermark,  hereinbefore 
referred  to,  said  Timothy  O'Shea  took  into  partnership  with 
him  in  the  brick  and  stone  wrork  in  said  contract,  but  not  in 
the  carpenter  or  other  work  outside  of  the  brick  and  cut  stone 
work,  one  Charles  F.  Roche,  and  said  Charles  F.  Roche,  and 
Timothy  O'Shea,  after  the  making  of  said  contract,  became 
partners  in  carrying  the  same  out ;  that  after  entering  into 
said  contract,  said  Timothy  O'Shea  and  Charles  F.  Roche  made 
a  contract  with  the  Knickerbocker  Ice  Company  for  the  brick 
necessary  for  the  construction  of  said  building,  the  agreement 
being  that  said  company  should  furnish  the  brick  required  for 
said  building  at  the  price  of  $5.50  per  thousand,  and  accord- 
ing to  the  understanding  and  custom  generally  prevailing  and 
understood  between  said  parties,  the  brick  should  be  paid  for 
by  the  15th  of  the  subsequent  mdnth  after  they  were  delivered, 
and  the  said  Knickerbocker  Ice  Company,  the  complainant 
herein,  sent  bills  to  O'Shea  &  Roche  for  such  brick  as  it  fur- 
nished each  month;  that  said  brick  were  charged  to  O'Shea 
&  Roche  ;  that  said  brick  went  into  the  building  on  the  prem- 
ises in  controversy,  except  a  few  of  them  that  remained  on 
the  ground  when  the  further  carrying  out  of  the  contract  was 
abandoned  by  O'Shea. 
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"I  further  find,  as  a  matter  of  fact,  that  said  Kate  M.  Van- 
dermark  and  John  L.  Vandermark  entirely  failed  to  carry  out 
their  part  of  the  contract,  and  did  not  pay  any  part  or  portion 
of  the  money  due  to  said  Timothy  0*Shea  for  carrying  on  said 
work ;  that  there  was,  by  agreement  and  adjustment  between 
Timothy  O'Shea  and  Charles  F.  Eoche  and  said  Kate  M.  and 
John  L.  Vandermark,  a  large  amount  of  money  due  him  for 
work  and  labor  done  and  materials  furnished,  when,  on  the 
9th  day  of  March,  1892,  said  Kate  M.  Vandermark  and  John 
L.  Vandermark,  by  deed  of  that  date,  duly  acknowledged  and 
recorded,  conveyed  the  premises  in  controversy  to  Timothy 
O'Shea  for  the  express  consideration  of  $31,500 ;  that  simul- 
taneous with  the  execution  of  said  deed  there  was  entered  into 
between  said  parties  a  certain  contract  in  writing,  bearing  date 
the  9th  day  of  March,  1892,  reciting,  among  other  things,  the 
conveyance  of  the  property  in  question  by  the  deed  last  re- 
ferred to,  and  also  providing  that  said  O'Shea  &  Boche  should 
complete  the  buildings  in  course  of  construction,  and  have 
them  finished  on  or  before  the  15th  day  of  May,  1892,  and 
that  the  said  party  of  the  first  part,  Kate  M.  Vandermark, 
shall  have  the  privilege  of  having  the  said  premises,  when  so 
completed,  conveyed  to  her,  or  such  party  as  she  may  nomi- 
nate or  appoint  in  writing,  on  or  before  the  1st  day  of  July, 
1892,  for  the  consideration  of  $45,100,  to  be  paid  to  said 
parties  of  the  second  part,  and  such  additional  sum  as  has 
been  paid  by  said  second  party  for  insurance  against  loss  by 
fire  upon  the  said  improvements  for  any  unexpired  portion  of 
the  term  of  said  insurance  policy ;  and  it  is  stipulated  and 
agreed  between  the  parties,  that  in  case  said  buildings  are  not 
completed  and  ready  for  occupancy  on  or  before  the  15th  day 
of  May,  1892,  any  additional  number  of  days  necessary  to  so 
complete  them  shall  be  added  to  the  time  after  the  Ist  day  of 
July,  1892,  during  which  the  said  first  party  can  acquire  the 
title  to  said  premises  on  the  consideration  aforesaid.  It  is 
also  provided  in  said  contract  that  the  parties  of  the  second 
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part  shall  procure  a  loan  upon  said  premises,  if  possible,  for 
the  sum  of  $30,000  for  the  term  of  five  years,  and  if  they  pro- 
cure any  furth^*  loan  upon  said  premises  secured  by  second 
mortgage,  that  such  further  loan  shall  be  for  a  term  not  to 
exceed  four  months  from  the  date  of  said  instrument.  Said 
contract  was,  by  agreement,  left  in  the  hands  of  Gwynn  Gar- 
nett  in  escrow.  Afterwards,  and  on  the  30tli  day  of  March, 
1892,  said  Timothy  0*Shea  and  Charles  F.  Roche,  with  their 
wives,  conveyed  said  premises  to  Charles  L.  Scbaar  and  Wil- 
liam W.  Schultz,  which  deed  was  recorded  in  the  recorder's 
office  of  Cook  county  March  31,  1892.  So  far  as  the  evidence 
in  this  case  discloses,  the  defendants  Charles  L.  Scbaar  and 
William  W.  Schultz,  the  grantees  of  Timothy  0*Shea  and 
Charles  F.  Roche,  had  no  notice  of  said  contract  of  March  9. 
.  "The  Knickerbocker  Ice  Company,  complainant  herein,  up 
to  the  11th  of  January,  1892,  had  furnished  to  O'Shea  and 
Roche  372,000  brick,  at  $5.50  a  thousand,  and  said  amount 
was  agreed  upon  by  said  O'Shea  &  Roche,  and  in  settlement 
of  the  account  they  gave  a  note,  signed  by  them,  for  the 
amount  of  $2046 ;  that  said  note  of  $204G  was  negotiated 
by  said  Knickerbocker  Ice  Company,  but  not  being  paid  by 
O'Shea  &  Roche  at  maturity,  said  O'Shea  &  Roche  gave  a  new 
note,  dated  March  14,  1892,  payable  fifteen  days  after  date, 
to  the  Knickerbocker  Ice  Company,  for  $2071.20,  being  prin- 
cipal and  interest  of  the  original  note,  which  note  drew  interest 
at  the  rate  of  seven  per  cent  per  annum;  that  the  original 
note  was  thereupon  received  back  from  the  bank  and  returned 
to  O'Shea,  and  the  subsequent  note  taken  in  lieu  thereof  has 
been  offered  on  the  trial  of  this  case  to  be  surrendered,  and 
is  attached  to  the  testimony  herein ;  that  since  the  settlement 
of  the  account  by  said  note  there  has  been  furnished  by  the 
said  Knickerbocker  Ice  Company,  under  its  contract  with 
O'Shea  &  Roche,  an  additional  number  of  brick,  so  that  the 
total  amount  now  due,  including  said  note,  is  the  sum  of 
$2354.82.  I  further  find  that  the  Knickerbocker  Ice  Company 
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has  Dot  been  paid  anything,  and  that  the  amount  hereinbefore 
found  is  now  legally  due  it  from  O'Shea  &  Eoche ;  that  on 
March  24,  1892,  the  mechanic's  lien  notice^hereto  attached 
was  served  upon  Kate  M.  Vandermark  by  A.  Hertig,  as  at- 
torney for  the  company ;  that  on  the  said  24th  day  of  March, 
Kate  M.  Vandermark  had  conveyed  her  title  to  said  premises 
to  said  Timothy  O'Shea  and  Charles  F.  Roche,  and  said  Tim- 
othy O'Shea  and  Charles  F.  Roche  were  the  owners  of  said 
property,  subject  only  to  the  provisions  in  the  contract  bearing 
date  simultaneously  therewith,  and  hereinbefore  referred  to." 

Mr.  Levi  Spraoue,  for  the  appellants  Crandall,  Schultz  & 

Miller. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  the  appellants 
Schaar  &  Koch. 

Mr.  Ullman  Strong,  for  the  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

The  first  question  raised  on  the  record,  and,  in  our  opinion, 
the  only  material  one  to  be  decided,  is,  has  the  petitioner 
shown,  by  its  allegations  and  proofs,  that  it  was  a  sub-con- 
tractor of  the  alleged  owner  of  the  property,  within  the  mean- 
ing of  section  29,  chapter  82,  of  the  Revised  Statutes. 

It  is  insisted  by  appellants,  that  under  the  evidence  the 
original  contract  was  between  the  owner  and  0*Shea ;  that  by 
the  subsequent  agreement  between  the  latter  and  Roche  they 
became  sub-contractors  for  the  brick  and  cut  stone  work,  and 
that  this  petitioner  is  simply  seeking  to  enforce  a  lien  for  ma- 
terial furnished  to  sub-contractors,  or,  as  stated  by  the  mas- 
ter in  his  report,  the  ice  company  was  a  "sub-sub-contractor,** 
and  therefore  not  entitled  to  a  lien  under  the  statute, — which 
view  was  adopted  by  the  circuit  court,  and  on  that  ground  the 
petition  dismissed.  If  the  conclusion  that  the  material  for 
which  the  lien  is  sought  to  be  enforced  was  furnished  to  sub- 
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contractors  is  correct,  previous  decisions  of  this  court  are  con* 
elusive  to  the  effect  that  the  petition  can  not  be  maintained. 
Thus,  it  was  said  in  Rothgerher  v.  Dupuy,  64  111.  452:  "We 
can  therefore  only  apply  the  statute  to  sub-contractors,  and 
can  not  extend  it  indefinitely  to  successive  sub-contractors." 
(See,  also,  Smith  Bridge  Co.  v.  Railway  Co.  72  111.  506.)  In 
Ahem  et  al.  v.  Evans,  66  111.  125,  the  bill  was  brought  by  an 
employe  under  a  sub-contractor,  and  it  was  held  it  could  not 
be  maintained.  In  NewhaU  v.  Kastens  et  al.  70  111.  156,  the 
inquiry  was  stated  to  be,  "whether  the  mechanic  or  workman 
performing  labor,  or  a  party  furnishing  materials,  for  a  sub- 
contractor, is  entitled  to  a  lien  under  the  provisions  of  the 
statute,''  and  it  was  held  he  was  not. 

It  is  not  denied,  here,  that  the  original  contract  for  the 
buildings  upon  which  the  material  was  furnished  by  the  peti- 
tioner was  entered  into  between  Kate  M.  Vandermark  and  Tim- 
othy O'Shea,  individually.  By  that  contract  O'Shea  agreed 
to  put  up  the  building,  furnishing  all  work  and  materials,  in- 
cluding the  brick  and  stone  work,  for  which  the  owner  was  to 
pay  him  $18,700.  No  separate  price  was  agreed  upon  in  that 
contract  for  the  brick  and  stone  work.  A  day  or  two  after 
the  contract  was  signed,  O'Shea  says  he  handed  the  plans 
and  specifications  to  Roche,  and  stated  to  him :  "  *Here  is  a 
contract  I  have  just  signed  with  Mr.  Vandermark.  There  is 
a  large  amount  of  mason  work  in  it,  and  if  you  wish  to  go  in 
and  take  a  half  interest  with  me  in  the  mason  work,  I  would 
be  pleased  for  you  to  do  so,*  and  he  consented  to  figure  on  the 
plans  and  specifications,  and  scq  whether  it  would  pay  him 
to  go  in.  He  reported  to  me,  and  said  that  he  considered  that 
there  was  from  $2000  to  $2400  profit  in  the  mason  work; 
that  he  was  well  satisfied  to  go  in  with  me  as  a  partner.  Says 
I,  *A11  right — that  settles  it.  Go  straight  on  and  make  ar- 
rangements for  your  stone  and  brick,  and  do  the  best  you  can, 
and  report  to  me.'  So  we  started  in  on  it.  I  went  to  some 
parties  and  got  prices  on  brick." 
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It  seems  from  this  testimony,  and  it  is  uncontradicted,  that 
Roche  was  in  no  sense  a  party  to  the  contract  with  the  owner. 
It  was  not  made  for  or  on  his  behalf.  At  that  time,  at  least, 
the  owner  had  in  no  way  assented  to  his  becoming  interested 
in  the  contract.  The  relation  between  the  owner  of  the  prop- 
erty and  O'Shea  &  Boche,  as  partners,  was  the  same  as  thoagh 
the  brick  and  stone  work  had  been  sub-let  to  Roche  alone.  The 
owner  had  nothing  to  do  with  Roche  or  with  O'Shea  as  to  that 
particular  part  of  the  work,  distinct  from  other  parts  of  it. 
She  had  no  contract  with  0*Shea  as  a  partner  of  Roche,  or  as 
a  joint  contractor  with  him.  It  would  not,  we  apprehend,  be 
insisted  that  O'Shea  could  not,  under  the  state  of  facts  here 
shown,  have  enforced  a  lien  for  brick  and  stone  work,  as  well 
as  for  any  other  material  or  labor  furnished  under  his  contract 
with  the  owner,  in  his  own  name.  Individually  he  would  be 
within  the  express  terms  of  the  statute, — a  person  contract- 
ing with  the  owner  to  furnish  brick  and  stone  work,  with  all 
other  material  and  labor,  for  the  erection  of  the  building. 
Whether  he  performed  the  contract  on  his  individual  account, 
or  through  a  firm  to  which  he  belonged,  was  a  matter  with 
himself.  But  he  could  not,  without  the  consent  of  the  owner, 
express  or  implied,  transfer  the  contract,  or  any  of  his  rights 
under  it,  to  third  parties.  Suppose,  upon  the  facts  before  us, 
the  firm  of  O'Shea  &  Roche  were  attempting  to  maintain  a 
lien  for  brick  and  stone  work,  would  not  the  answer  that  they 
never  made  a  contract  with  the  owner  for  that  work  be  a  com- 
plete defense  ?  Could  not  the  owner  say,  "I  made  no  contract 
with  or  on  behalf  of  the  firm  of  O'Shea  &  Roche,  neither  did 
I  make  a  separate  contract  for  brick  and  stone  work  ?"  These 
answers  would  clearly  distinguish  the  case  from  Lombard  v. 
Johnson  et  al.  76  111.  599,  relied  upon  by  appellants.  There 
the  partnership  existed  when  the  contract  was  made,  and  it 
was  entered  into  for  its  benefit,  and  the  action  was  upon  the 
contract  as  originally  made.  In  Work  v.  HaU,  79  111.  197, 
cited  by  counsel  for  appellee,  it  is  expressly  stated,  that  after 
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the  new  members  came  into  the  firm  of  contractors,  it  had  a 
contract  directly  with  Wilson  and  Work  (the  owners)  to  fur- 
nish the  remainder  of  the  material,  etc.  We  agree  with  the 
circuit  court  in  the  view  that  the  dealings  of  the  ice  company 
were  with  mere  sub-contractors. 

Perhaps  a  simpler  way  of  disposing  of  the  case  is  to  say  that 
the  proof  fails  to  show  the  parties  to  whom  the  ice  company 
furnished  the  material  for  which  it  seeks  to  enforce  a  lien  were 
contractors  with  the  owner  of  the  property.  It  is  said  in  the 
opinion  of  the  Appellate  Court:  "The  arrangement  between 
O'Shea  and  Roche  was  merely  a  method  of  compensation  by 
O'Shea  to  Roche  for  his  aid  in  the  mason  work ;  as  a  percentage 
on  that  part  of  the  job."  But  if  this  be  conceded  as  a  matter  of 
fact,  the  objection  still  remains,  the  bill  makes  no  such  case. 

Counsel  for  appellee  insist,  that  although  the  original  con- 
tract was  with  O'Shea  individually,  yet  the  evidence  shows 
that  the  agreement  between  him  and  Roche  was  afterwards 
recognized  and  acted  upon  by  Mrs.  Vandermark.  But  again, 
the  bill  proceeds  upon  no  such  theory.  It  avers  broadly  that 
the  contract,  not  merely  for  the  brick  and  stone  work,  but  for 
the  building,  was  with  O'Shea  &  Roche.  There  is  certainly 
no  view  of  the  evidence  upon  whiph  it  can  be  said  that  Roche 
became  a  party  to  the  entire  contract,  neither  is  there  any- 
thing in  the  bill  or  the  testimony  to  show  that  Mrs.  Vander- 
mark consented  that  he  should  become  a  party  to  any  part  of 
it,  or  that  she  agreed,  at  any  time,  to  a  division  of  the  contract 
into  parts.  It  is  impossible  to  see  how,  under  the  evidence, 
there  could  have  been  a  division  of  it.  No  separate  price  was 
fixed  for  brick  and  stone  work,  to  be  paid  by  the  owner. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  is  in 

conformity  with  the  law  as  applied  to  the  facts  as  they  appear 

in  this  record,  and  that  the  Appellate  Court  erred  in  reversing 

it.     It  is  therefore  ordered  that  the  judgment  of  the  latter 

court  be  reversed  and  the  decree  of  the  circuit  court  affirmed. 

Judgment  reversed, 
29—149  iLii. 
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J4»  4oo|  The  Illinois  Paper  Company 

V, 

The  Northwestern  National  Bank. 
Filed  at  Ottawa  March  31, 1894. 

1.  Insolvent  debtors — asaignmeni  for  the  benefit  of  creditors — un- 
laivful  preference.  If  an  insolvent  debtor,  in  contemplation  of  making 
a  general  assignment  for  the  benefit  of  his  creditors,  under  the  statute, 
pays  a  debt  not  due,  and  the  creditor  accepts  payment  in  cash  without 
notice  of  the  debtor's  insolvency  or  contemplated  assignment,  under 
the  statute,  the  payment  will  not  be  an  unlawful  preference,  and  will 
be  sustained. 

2.  A  debtor  contemplating  an  assignment  may  not  dispose  of  his 
estate  to  favored  creditors  by  creating  liens  or  incumbrances  thereon, 
and  thereby  indirectly  accomplish  the  preferences  prohibited  by  the 
statute.  But  this  court  has  never  held  that  while  the  debtor  retaius 
tliGjuA  diaponendi  he  may  not  pay,  in  money,  such  of  his  bona  fide  in- 
debtedness as  he  may  desire,  if  the  payment  is  received  by  the  oreditor 
in  good  faith,  without  knowledge  of  the  purpose  of  the  debtor.  If  the 
payment  is  made  by  collusion  between  the  debtor  and  creditor,  for  the 
purpose  of  defeating  the  equitable  distribution  of  the  debtor's  estate, 
a  different  rule  might  prevail.     . 

Appeal  from  the  Appellate  Court  for  the  First  District;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  L.  C.  Collins,  Jv^dge,  presiding. 

The  following  statement  of  the  case  will  be  suflScient : 
"Appellant  filed  its  bill  against  appellee,  setting  forth  that 
it  is  a  judgment  creditor  of  one  Charles  N.  Trivess  to  the 
amount  of  over  $2000 ;  that  execution  has  been  issued  upon 
the  said  judgment,  and  that  said  Trivess  has  no  property  or 
assets  upon  which  the  said  execution  can  be  levied ;  that  the 
said  Trivess,  on  the  17th  day  of  October,  1890,  made  a  gen- 
eral assignment  for  the  benefit  of  his  creditors,  under  the 
statute  of  this  State  regulating  such  assignments ;  that  while 
the  said  indebtedness  to  appellant  was  in  full  force,  and  while 
said  Trivess  was  insolvent,  and  after  he  had  resolved,  con- 


Digitized  by 


Google         j 


Illinois  Paper  Co.  v.  Northwestern  Nat.  Bank.      451 
statement  of  the  case. 


eluded  and  determined  to  make  the  said  general  assignment^ 
be  paid  to  appellee  the  sum  of  $4750  in  payment  of  his  note 
then  held  by  appellee,  but  which  note  had  not  then  matured 
or  become  payable,  and  which  would  not  mature  or  become 
due  or  payable  until  the  30th  day  of  October,  1890,  and  by  said 
payment  said  Trivess  paid  his  indebtedness  to  appellee  in  full, 
and  thereby  designed  and  intended  to  make  and  give  to  ap- 
pellee, in  fraud  of  the  provision  of  the  statute,  a  preference ; 
that  by  making  such  payment  the  amount  thereof  was  fraud- 
ulently withheld  from  coming  to  the  hands  of  the  assignee  for 
distribution  among  the  general  creditors  of  said  Trivess,  as 
the  law  provides ;  that  the  assets  and  estate  of  said  Trivess 
that  have  come  into  possession  of  the  assignee,  or  within  the 
jurisdiction  of  the  county  court  of  Cook  county,  under  the  said 
assignment,  are  wholly  inadequate  and  insuflBcient  to  pay  the 
bona  fide  indebtedness  of  said  Trivess  in  full,  and  are  only 
suflScient  to  pay  a  small  percentage  of  the  same,  and  that  by 
the  said  unlawful  preference  given  to  appellee,  appellant,  as 
a  bona  fide  creditor  of  Trivess,  was  greatly  defrauded.  The  bill 
further  states  that  the  making  of  the  assignment  and  the  pay- 
ment to  appellee  were  parts  of  one  transaction,  and  consti- 
tuted an  assignment,  with  a  preference  to  appellee,  of  the  said 
sum  of  $4750,  in  violation  of  the  prohibition  of  the  statute 
aforesaid,  and  that  the  preference  is  void,  and  prays  that  the 
payment  to  appellee  be  decreed  a  fraudulent  preference,  and 
void,  and  that  the  same  be  subjected  to  the  payment  of  the 
said  indebtedness  to  appellant;  that  appellee  be  decreed  to 
pay  to  appellant  so  much  or  such  part  of  said  indebtedness  as 
it  shall  be  entitled  to  after  applying  such  percentage  or  divi- 
dend as  the  assets  of  said  Trivess,  under  the  jurisdiction  of 
the  county  court  in  the  matter  of  the  assignment,  may  pro- 
duce, and  for  other  and  further  relief.  Appellee  filed  a  gen- 
eral demurrer  to  the  bill,  which  demurrer  the  circuit  court 
sustained,  and  dismissed  the  bill  for  want  of  equity." 
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On  appeal  to  the  Appellate  Court  the  decree  of  the  court 
below  was  affirmed,  and  appellant  prosecutes  this  farther 
appeal. 

Mr.  Matthew  P.  Brady,  for  the  appellant : 

A  question  of  law,  only,  is  involved  in  this  case.  The  facts 
stated  in  the  bill  of  complaint  are  all  admitted  by  appellee's 
demurrer.     1  Daniell's  Ch.  546  ;  Gage  v.  Bailey,  115  111.  ^^Q, 

The  point  to  be  determined,  then,  is,  do  the  facts  show  an 
unlawful  preference  to  appellee?  It  is  settled  beyond  con- 
troversy in  this  State,  that  after  a  debtor  has  made  up  his 
mind  to  make  an  assignment  of  his  property  for  the  benefit 
of  creditors,  all  conveyances,  transfers  and  other  dispositions 
of  his  property  or  assets,- made  in  view  of  his  intended  general 
assignment,  whereby  any  preference  is  given,  will,  in  a  court 
of  equity,  be  declared  void,  and  set  aside,  the  same  as  though 
incorporated  in  the  deed  of  assignment  itself.  Preston  v, 
Spaiilding,  120  III.  209 ;  Bank  v.  Kehm,  126  id.  461 ;  Oil  Co. 
V.  Bank,  id.  584;   White  v.  Cotzhausen,  129  U.  S.  329. 

Should  the  right  of  preference  be  challenged,  I  submit  the 
following  authorities  as  sustaining  appellant's  course :  Ide  v. 
Sayer,  129  111.  230 ;  Preston  v.  Spatdding,  120  id.  208 ;  White 
V.  Cotzhausen,  129  U.  S.  329  ;  Boidton  v.  Dement,  123  III.  143; 
Ide  V.  Sayer,  30  Bradw.  210. 

Mr.  Charles  M.  Sturges,  for  the  appellee : 
The  bill  does  not  charge  the  bank  with  notice,  collusion, 
misconduct  or  fraud.  Fraud,  if  relied  on,  must  be  averred, 
and  the  bill  must  also  set  out  the  facts  which  justify  the  con- 
clusion of  fraud  drawn  by  the  pleader.  Smith  v:  Brittenham, 
98  111.  199 ;  O'Ne'd  v.  Boone,  82  id.  598 ;  Fish  v.  Cleland,  33 
id.  243 ;  Newell  v.  Bureau  County,  37  id.  253. 

As  to  the  construction  of  the  statute,  see  Bank  v.  fl^fcm, 
126  111.  461  ;  Farwell  v.  Nilssen,  133  id.  145  ;  Bank  Y.Sanchez, 
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131  id.  337;    Preston  v.  Spaulding,  120  id.  208;    Oil  Co.  y. 
Bank,  126  id.  584;   White  v.  Cotzhausen,  129  U.  S.  329. 

Both  parties  must  participate  in  the  fraudulent  intent,  to 
avoid  the  contract.  Hatch  v.  Johnson,  74  111.  414;  Gridley  v. 
Bingham,  51  id.  153  ;  Brown  v.  Riley,  22  id.  45 ;  Ilerkelraih  T. 
Stookey,  63  id.  486. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  question  presented  by  the  record  is,  whether,  where  a 
debtor  who  has  in  contemplation  the  making  of  a  general 
assignment  for  the  benefit  of  his  creditors,  under  the  statute, 
and  which  is  unknown  to  the  creditor,  pays  indebtedness  not 
due,  in  money,  such  payment  will  be  an  unlawful  preference, 
within  the  meaning  of  the  General  Assignment  act,  prohibit- 
ing preferences  in  assignments. 

It  is  not  alleged  in  the  bill  that  the  creditor  knew  of  the 
debtor's  insolvency,  or  that  he  knew  the  debtor  contemplated 
making  a  general  assignment,  or  that  the  payment  was  the 
result  of  any  collusion  or  contrivance  between  the  debtor  and 
creditor  to  eflfect  a  distribution  of  the  debtor's  estate  to  the 
prejudice  of  the  general  creditors,  or  in  fraud  of  the  Voluntary 
Assignment  act.     It  is,  however,  alleged,  that  the  payment , 
was  of  a  debt  not  due,  and  it  is  insisted  that  the  creditor  was 
thereby  put  upon  inquiry  as  to  the  debtor's  insolvency  and 
intended  assignment  for  the  benefit  of  creditors.     There  is 
nothing  so  unusual  or  extraordinary  in  the  desire  of  a  debtor 
to  pay  his  interest-bearing  debt,  as  this  was  alleged  to  have 
been,  before  it  is  due,  as  to  excite  suspicion  that  the  debtor 
has  some  ulterior  purpose  in  making  the  same.    Men  engaged 
in  business,  exercising  prudence  and  care,  frequently  meet 
bills  before  due  to  avail  of  discounts.     And  so,  it  is  not  un- 
common /or  a  debtor  having  tlie  means,  to  be  desirous  of  pay- 
ing his  interest-bearing  indebtedness,  and  for  the  creditor, 
where  an  investment  is  not  intended  upon  suflScient  security. 
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to  receive  payment,  and  no  presumption  can  arise,  from  the 
mere  fact  of  payment,  of  the  want  of  good  faith  either  in  the 
debtor  or  creditor,  because  the  debt  happens,  by  its  terms, 
not  to  be  then  presently  payable.  Were  the  rule  otherwise,  it 
would  be  necessary,  in  sales  of  goods  or  other  property  on 
time,  for  creditors  to  be  on  the  alert,  upon  the  incoming  of 
remittances  from  debtor  patrons,  to  ascertain  not  only  the 
financial  condition  of  the  debtor,  but  whether  he  contemplated 
making  an  assignment.  It  is  a  matter  of  common  knowledge 
that  goods  are  purchased  largely  on  thirty  and  sixty  days,  and 
perhaps  longer  periods  of  time,  with  an  offer  of  discount  if 
paid  at  an  earlier  day.  To  hold  that,  upon  receipt  by  the 
seller  of  cash  remittances  before  bills  matured,  it  was  neces- 
sary that  he  should  ascertain  whether  the  debtor  intended 
presently  to  make  an  assignment,  would  interrupt  the  regular 
course  of  business  and  lead  to  disastrous  results.  The  case 
made  by  the  bill,  therefore,  is,  that  the  debtor,  having  deter- 
mined to  make  an  assignment,  went  to  his  creditor,  paid  his 
indebtedness  not  yet  due,  in  cash,  and  the  creditor,  without 
notice  of  the  debtor's  insolvency  or  of  his  intention  to  make 
a  general  assignment  for  the  benefit  of  creditors,  received  the 
payment  and  surrendered  the  evidence  of  indebtedness. 

It  is  insisted  that  under  the  authority  of  Preston  v.  Spauld- 
ing,  120  111.  209,  Hide  and  Leather  Nat,  Bank  v.  Hehm,  126 
id.  46,  and  Hanford  Oil  Co.  v.  First  Nat.  Bank,  id.  584,  the 
payment  by  the  debtor  after  having  determined  to  make  an 
assignment  was  a  fraudulent  preference,  within  the  meaning 
of  tho  act,  and  that  when  the  assignment  was  subsequently 
executed,  the  transaction  is  to  be  treated  as  part  of  it,  and 
the  payment  regarded  as  a  fraudulent  preference,  and  there- 
fore the  creditor  should  be  required  to  pay  the  money  over  to 
the  assignee,  to  be  distributed  under  the  order  of  the  court. 
A  careful  examination  of  the  cases  cited,  in  the  light  of  the 
facts  therein,  will  demonstrate  that  the  doctrine  there  an- 
nounced can  have  no  application  to  the  case  at  bar.    In  each 
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of  those  cases  the  claims  of  the  preferred  creditors  remained 
unextinguished,  and  additional  security  or  lien  was  created 
over  the  general  creditors.  Here  there  was  an  absolute  pay- 
ment in  money  and  an  extinguishment  of  the  debt.  Appellee 
ceased  to  be  a  creditor  of  the  insolvent.  The  complete  title 
and  possession  of  the  money  at  once  passed  to  the  creditor, 
without  fraud  on  his  part  or  collusion  with  the  debtor.  Where 
there  is  preference  given,  within  the  meaning  of  the  statute, 
the  debt  remains  intact,  with  some  additional  lien  upon  the 
property  of  the  debtor  not  common  to  the  general  creditors. 
The  statute  provides  that  "every  provision  in  any  assignment 

I  hereafter  made,     ♦     ♦     *     providing  for  the  payment  of  one 

f  debt  or  liability  in  preference  to  another,  shall  be  void,"  etc. 

[  In  construing  this  statute  so  as  to  effectuate  its  equitable  pur- 

pose in  requiring  pro  rata  distribution  of  the  insolvent's  estate 

j  among  his  creditors,  it  was  held  in  the  cases  cited,  that  where 

the  debtor,  on  the  eve  of  making  a  general  assignment,  places 
one  or  more  of  his  creditors  in  a  situation  or  condition  espe- 
cially advantageous,  by  creating  liens  upon  his  property,  giv- 
ing collateral  security  or  confessing  judgment,  and  the  like, 
the  transaction,  being  part  of  the  scheme  entered  upon  by  the 
debtor  to  dispose  of  his  property  for  the  benefit  of  his  credit- 
ors, would  be  held  to  be  a  part  of  the  general  assignment,  and 
an  unlawful  preference. 

We  have  given  the  provisions  of  the  Assignment  act  a  lib- 
eral construction,  for  the  purpose  of  carrying  into  effect  the 
evident  intention  of  the  legislature  to  effectuate  equal  distri- 
bution of  the  insolvent's  property  to  and  among  his  creditors, 
and  that  a  debtor  contemplating  an  assignment  may  not  dis- 
pose of  his  estate  to  favored  creditors  by  creating  liens  or  in- 
cumbrances thereon,  and  thereby  indirectly  accomplish  the 
preferences  prohibited  by  the  statute ;  but  it  has  never  been 
held,  that  while  the  debtor  retains  the  jus  disponendi  of  his 
property,  he  may  not  pay,  in  money,  such  of  his  bona  fide  in- 
debtedness as  he  may  desire,  if  the  payment  is  received  by 
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the  creditor  in  good  faith,  without  knowledge  of  the  purpose 
of  the  debtor.  While  a  transfer  of  property,  which  neces- 
sarily has  only  a  relative  value,  or  the  creation  of  liens  or  in- 
cumbrances, might  be  regarded  as  security  for  the  debt,  or  a 
provision  in  the  assignment  for  a  preference,  it  is  impossible 
to  conceive  how  a  payment  in  money,  and  extinguishment  of 
the  debt  thereby,  can  be  regarded  as  a  provision  creating  or 
providing  for  an  unlawful  preference.  An  assignment  pre- 
supposes a  trust  for  the  benefit  of  creditors,  either  partial  or 
general.  In  the  payment  of  the  money  in  extinguishment  of 
the  debt  no  trust  relation  is  or  can  be  created.  The  money 
passes  to  the  creditor  absolutely.  It  is  the  measure  and 
standard  of  value,  and  is  again  carried  into  the  ceaseless  cur- 
rent of  mercantile  transactions,  and  its  identity  lost.  Un- 
doubtedly, if  the  payment  was  made  by  collusion  between  the 
debtor  and  creditor,  for  the  purpose  of  defeating  the  equitable 
distribution  of  the  debtor's  estate,  as  contemplated  by  the  act, 
a  different  rule  might  prevail.  But  that  question  is  not  before 
us  on  this  record,  and  no  necessity  exists  for  its  deteraiination. 
Here  no  such  collusion  is  shown,  or  knowledge  on  the  part  of 
the  creditor  of  the  contemplated  assignment  of  the  debtor, 
and  we  are  of  opinion  that  a  payment  to  the  creditor  of  his 
honafide  indebtedness,  under  the  circumstances  shown,  did 
not  create  a  preference-,  within  the  meaning  of  the  statute. 
Home  Nat,  Bank  v.  Sanchez,  131  111..  330 ;  Lamson  v.  Arnold , 
19  Iowa,  480;  Van  Patten  v.  Burr,  52  id.  518;  Field  v.  Geo- 
hegan,  125  111.  68. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Chicago,  Burlington  and  Qcinoy  Railroad  Company 

v. 
The  City  of  Chicago. 

Filed  at  Ottawa  March  31, 1894, 

166  262 
1.  Eminent  domain — opening  street  acroaa  a  railway  track — measure  ^^, ,  ^^ 
of  damages.  Where  a  city,  under  paragraph  89  of  section  1,  of  article  5,  {gg  jj,,' 
of  the  City  and  Village  act,  extends  a  street  across  railroad  tracks  or  \^  **, 
right  of  way,  it  does  not  condemn  the  land  of  the  railroad  company,  ^A^i  457! 
nor  prevent  its  use  of  the  tracks  and  right  of  way.    Hence  the  value  of  1*^4  656| 


the  land  embraced  within  the  crossing  is  not  the  measure  oX  compen- 
sation for  such  interest  as  may  be  taken. 

2.  The  measure  of  compensation  is  the  amount  of  decrease  in  the 
value  of  the  use,  for  railroad  purposes,  caused  by  the  use  for  the  pur- 
poses of  a  street,  such  use  for  the  purpos<is  of  a  street  being  exercised  {49  '^ 
jointly  with  the  use  of  the  companies  for  railroad  purposes.  In  othef  e204  •871 
words,  the  company  is  to  be  compensated  for  the  diminution  in  its  ^06     *450 


149  457 
195  ^278 
197     »847 

149  457 
105a  U41 


right  to  use  its  tracks  caused  by  the  existence  and  use  of  the  street.  149 — 7^^ 
The  value  of  the  land  is  not  a  legitimate  element  of  compensation  311  "861 1 
when  a  highway  or  street  is  laid  across  a  railroad. 

3.  So  the  market  value  of  the  land  for  sale  at  the  termination  of  the 
existing  use,  and  its  market  value  for  some  other  use  to  which  it  may 
be  adapted,  are  also  excluded.  Hence  it  is  not  material  whether  the 
right  of  way  is  owned  in  fee  by  the  railway  company,  or  has  been  ob- 
tained by  condemnation,  so  as  to  leave  the  fee  in  the  former  owner,  as 
required  by  the  present  constitution. 

4.  In  a  proceeding  by  a  city  to  condemn  for  a  street  certain  land 
used  by  a  railway  company  for  its  right  of  way,  there  is  no  error  in 
excluding  testimony  offered  for  the  purpose  of  showing  the  general 
salable  value  of  the  right  of  way  included  in  the  crossing,  or  with  its 
(general  value  for  other  uses  than  that  to  which  it  is  applied.  This 
"would  be  true  if  the  measure  of  compensation  was  the  value  of  the  use 
of  the  right  of  way,  as  such. 

5.  On  a  proceeding  by  a  city  to  condemn  a  street  crossing  over  a 
railroad  right  of  way  in  the  corporate  limits,  the  court  refused  to  admit 
testimony  offered  by  the  railway  company  that  it  would  be  necessary 
to  construct  gates,  and  plank  the  crossing,  and  employ  a  flagman,  if  the 
street  should  be  opened :   Held,  that  the  evidence  was  properly  refused. 

6.  Samb — measure  of  damages — uses  and  market  value  of  property 
condemned.  The  rule  that  where  land  is  condemned  its  value  may  be 
estimated,  not  only  with  reference  to  the  uses  to  which  it  is  actually 
applied,  but  also  those  to  which  it  is  adapted,  is  subject  to  the  qualifi- 
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catiou  that  the  latter  uses  must  be  those  which  enter  into  and  affect  its 
market  value. 

7.  It  is  also  true  that  In  estimating  the  compensation  to  the  owner 
with  reference  to  the  uses  for  which  the  property  is  suitable,  regard 
must  be  had  to  the  existing  business  or  wants  of  the  community,  or 
such  as  may  be  reasonably''  expected  in  the  immediate  future. 

8.  Where  lands  are  restricted  by  law,  or  by  the  terms  of  a  grant,  to 
a  particular  use,  the  measure  of  compensation,  as  a  consideration  to  the 
owners  for  the  lands  taken,  will  be  their  value  to  him  for  the  special  use 
to  which  they  are  restricted.  So  when  there  can  be  no  market  value 
of  land  by  reason  of  its  use  as  part  of  an  extensive  business  or  enter- 
prise, its  value  must  be  determined  by  the  use  to  which  it  is  applied. 

9.  Same — meanure  of  damages — effect  of  remote  poaaibilities.  The 
possibility  that  a  railroad  company  may  cease  to  exist,  by  forfeiture  of 
its  charter  or  otherwise,  is  too  remote  to  be  used  as  thj  basis  of  value 
in  a  proceeding  to  condemn.  Nothing  should  be  allowed  for  imagin- 
ary or  speculative  damages,  and  such  remote  or  inappreciable  damages' 
as  the  imagination  may  conjure  up,  and  which  may  or  may  not  occur 
in  all  the  future,  are  to  be  excluded ;  nor  can  the  owner  show  the  prob« 

able  future  use  of  the  property. 
r 

10.  Railroad  company— poiper  to  hold  land.    A  railroad  company 

can  only  acquire  land,  whether  by  voluntary  purchase  or  otherwise,  for 
railroad  purposes,  as  defined  in  its  charter.  It  does  not  hold  land  as 
does  the  ordinary  owner,  with  the  right  of  using  it  for  any  purpose  to 
which  it  may  be  adapted,  or  with  the  right  to  sell  it  at  tlie  highest  price 

which  it  may  bring  in  the  market. 

i 

11.  A  railroad  company's  capacity  to  acquire  or  hold  lands  is  not 
general,  like  that  of  a  natural  person,  but  is  limited  to  the  uses  of  the 
railroad  business.  Being  a  creature  of  law  It  possesses  only  those 
powers  which  are  conferred  on  it  by  its  charter,  either  expressly,  or 
incidentally,  to  the  objects  of  its  organization.  When  land  is  bought 
by  a  railway  company  and  is  used  as  a  right  of  way,  its  future  use  must 
be  for  the  same  and  no  other  purpose. 

12.  Same— location  of  right  of  way — exhavation  of  power.  Where  a 
railroad  comi)any  has  once  exercised  the  power  to  determine  the  loca- 
tion of  its  road,  that  power  is  exhausted,  and  the  company  can  not 
change  the  location,  without  legislative  authority,  after  it  has  exercised 
its  discretion  as  to  the  selection  of  the  route  of  its  road  between  cer- 
tain fixed  points. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Horn 
Frank  Baker,  Judge,  presiding. 

Messrs.  Herrigk  &  Allen,  for  the  appellant. 
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Mi\  John  S.  Miller,  and  Mr.  Charles  C.  Gilbert,  for  the 
appellee. 

Mr.  Justice  Magruder  delivered  the  opmion  of  the  Court : 

This  is  a  condemnation  proceeding,  instituted  in  pursuance 
of  an  ordinance  passed  by  the  common  council  of  the  city  of 
Chicago  for  the  purpose  of  opening  and  widening  Rockwell 
Street  from  West  18th  Street  to  West  19th  Street  across  the 
tracks  and  right  of  way  of  the  appellant  company. 

The  questions,  raised  by  the  assignments  of  error  and  grow- 
ing out  of  the  admission  and  exclusion  of  testimony  and  the 
giving  and  refusal  of  instructions  by  the  court  below,  are  the 
same  questions  which  have  been  passed  upon  in  the  following 
cases  recently  decided  by  this  Court :  I.  C.  R.  R.  Co.  v.  City 
of  Chicago,  138  111.  453  ;  C.  dt  N,  W,  Ry,  Co.  v.  City  of  Chicago, 
140  id.  309  ;  and  I.  C.  R.  R,  Co.  v.  City  of  Chicago,  141  id.  586. 

It  is  claimed,  however,  by  counsel  for  appellant  that  the 
railroad  company  in  this  case  owns  the  fee  of  the  ground  at 
the  point  where  it  is  proposed  to  extend  the  street  across  the 
right  of  way  and  the  tracks  located  thereon,  and  that,  for  this 
reason,  the  court  below  erred  in  refusing  to  admit  certain  tes- 
timony in  regard  to  value. 

Counsel  introduced  in  evidence  deeds  from  private  owners 
conveying  to  the  company  certain  portions  of  its  right  of  way, 
including  the  portion  sought  to  be  crossed  by  the  street,  and 
then  proposed  to  prove  the  market  value  of  the  portion  thus 
crossed  for  sale  or  use  for  any  lawful  purpose  in  case  the 
tracks  should  be  removed.  Where  a  city  council,  under  the 
power  conferred  by  paragraph  89  of  section  1  of  article  5  of 
the  City  an^  Village  Act,  extends  a  street  across  railroad 
tracks  or  right  of  way,  it  does  not  condemn  the  land  of  the 
railroad  company,  nor  prevent  its  use  of  the  tracks  and  right 
of  way.  Hence,  the  value  of  the  land  embraced  within  the 
crossing' is  not  the  measure  of  just  compensation  for  such  in- 
terest as  may  be  taken.    The  measure  of  compensation  is  the 
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amount  of  decrease  in  the  value  of  the  use  for  railroad  pur- 
poses caused  by  the  use  for  the  purposes  of  a  street,  such  use 
for  the  purposes  of  a  street  being  exercised  jointly  with  the 
use  of  the  companies  for  railroad  purposes.  In  other  words, 
the  company  is  to  be  compensated  for  the  diminution  in  its 
right  to  use  its  tracks  caused  by  the  existence  and  use  of  the 
street.  Even  the  cases,  relied  upon  by  counsel  as  holding 
that  the  company  is  entitled  to  damages  for  fences,  sign- 
boards, cattle-guards,  etc.,  concede,  that  the  value  of  the  land 
is  not  a  legitimate  element  of  compensation  when  a  highway 
or  street  is  laid  across  a  railroad,  because  the  owner  of  the 
railroad  is  not,  as  the  owner  of  land  ordinarily  is,  excluded 
from  the  benelScial  use  of  the  property. 

If  the  value  of  the  land  is  not  a  legitimate  element  of  com- 
pensation, its  market  value  for  sale  at  the  termination  of  the 
existing  use,  and  its  market  value  for  some  other  use  to  which 
it  may  be  adapted,  are  also  excluded.  Hence,  we  do  not  re- 
gard it  as  material  whether  the  right  of  way  is  owned  in  fee 
by  the  company,  or  has  been  obtained  by  condemnation  so  as 
to  leave  the  fee  in  the  former  owner,  as  required  by  the  present 
constitution  of  the  State.  (Cons.  Sec.  13,  Art.  2,  1  Starr  & 
Cur.  Stat,  page  105 ;  Elliott  on  Roads  and  Streets,  pages  170 
and  171 ;  Pierce  on  Railroads,  page  193 ;  6  Am.  &  Eng.  Enc. 
of  Law,  page  554;  Boston  dt  A,  R.  R.  Co.  v.  Village  of  Green- 
bash,  52  N.  Y.  510). 

The  contention  of  counsel  is,  that  the  portion  of  the  right 
of  way,  over  which  the  city  proposes  to  extend  the  street,  was  , 
subject  to  sale  and  use  for  every  lawful  purpose,  and  that, 
by  the  opening  of  the  street,  its  salable  value  was  practically 
destroyed,  and  appellant  was  limited  to  a  narrow  and  re- 
stricted use  which  might  at  any  time  be  wholly  valueless.  The 
correctness  of  this  contention  does  not  follow  from  the  fact, 
that  the  part  of  the  right  of  way,  which  embraces  the  proposed 
crossing,  was  acquired  by  conveyance,  rather  than  by  con- 
demnation. 
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A  railroad  company  can  only  acquire  land,  whether  by  vol- 
untary purchase  or  otherwise,  for  railroad  purposes,  as  defined 
in  its  charter.  It  does  not  hold  land,  as  does  the  ordinary 
owner,  with  the  right  of  using  it  for  any  purpose  to  which  it 
may  be  adapted,  or  with  the  right  to  sell  it  at  the  highest 
price  which  it  may  bring  in  the  market.  Its  capacity  to  ac- 
quire or  hold  lands  is  not  general,  like  that  of  a  natural  per- 
son, but  is  limited  to  the  uses  of  the  railroad  business.  Being 
a  creature  of  law,  it  possesses  only  those  powers  which  are 
conferred  upon  it  by  its  charter  either  expressly,  or  as  inci- 
dental to  the  objects  of  its  organization.  [Aihany  N.  R,  R. 
Co.  V.  Brownell,  24  N.  Y.  345 ;  Rumsey  v.  A" .  Y.  dc  N.  E,  R.  R. 
Co.  114  id.  423;  N.  Y.  C.  d  H.  R.  R.  Co.  v.  Aldridge,  135 
id.  83). 

In  this  case,  the  descriptions  of  the  strips  of  land  conveyed 
to  the  appellant,  as  set  forth  in  the  conveyances  introduced 
in  evidence,  show,  that  the  strips  were  purchased  for  railroad 
right  of  way ;  and  they  have  been  ever  since  so  used.  Where 
a  railroad  company  has  once  exercised  the  power  to  deter- 
mine the  location  of  its  road,  that  power  is  exhausted.  It 
cannot  change  the  location  without  legislative  authority,  after 
it  has  exercised  its  discretion  as  to  the  selection  of  the  route 
of  its  road  between  certain  fixed  points.  (I.  C.  R,  R.  Co.  v. 
r/ee  People,  143  111.  434).  It  is  manifest,  that  the  appellant 
is  restricted  in  its  use  of  the  right  of  way,  over  which  this 
street  is  to  be  extended,  to  those  purposes  for  which  such  right 
of  way  is  now  used.  The  future  use  must  be  the  same  as  the 
present  use,  so  long  as  the  appellant  continues  to  operate  its 
railroad,  unless  the  legislature  shall  permit  it  to  change  its 
route.  Where  lands  are  restricted,  by  law  or  by  the  terms  of 
a  grant,  to  a  particular  use,  the  measure  of  compensation, 
in  a  condemnation  proceeding,  to  the  owner  for  the  lands 
taken  will  be  their  value  to  him  for  the  special  use,  to  which 
they  are  restricted.  So,  where  there  can  be  no  market  value 
of  land  by  reason  of  its  use  as  part  of  an  extensive  business 
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or  enterprise,  its  value  must  be  determined  by  the  use  to 
wliioh  it  is  applied.  (/.  C.  R.  R,  Co.  v.  City  of  Chicago,  141 
111.  509 ;  Lewis  on  Em.  Dom.  sec.  485).  Hence,  we  think, 
that  there  was  no  error  in  excluding  testimony  offered  for  the 
purpose  of  showing  the  general  salable  value  of  the  right  of 
way  included  in  the  crossing,  or  its  general  value  for  other 
uses  than  that  to  which  it  was  applied.  This  would  be  true, 
if  the  measure  of  compensation  was  the  value  of  the  use  of 
the  right  of  way  as  such.  Much  more  is  it  true,  where  the 
thing  taken  is  merely  such  "portion  of  the  railroad  company's 
exclusive  right  to  the  occupancy,  use  and  control  of  its  right 
of  way,"  as  is  diminished  by  its  use  for  the  purposes  of  a 
street  crossing. 

Counsel  say,  that  the  appellant  might  cease  to  use  the  por- 
tion of  the  right  of  way  at  the  place  of  crossing  for  the  pur- 
poses for  which  it  is  now  used,  and  that,  in  such  case,  it  would 
be  prevented  from  selling  the  fee  by  reason  of  the  easement 
acquired  by  the  public  for  a  street.  The  use  of  its  right  of 
way  as  such  by  a  railroad  company  may,  in  a  certain  sense,, 
be  as  well  regarded  as  a  perpetual  user,  as  the  use  by  a  city 
of  the  easement  acquired  for  a  street.  (Henry  v.  The  Dubuque 
cC  P.  R.  R.  Co.  2  Iowa,  288 ;  2  Wood  on  Railroads,  sec.  245, 
note  2).  It  is  true,  that  the  railroad  company  may  at  some 
future  day  cease  to  exist  by  forfeiture  of  its  charter  or  other- 
wise, but  so,  also,  the  city  may  cease  to  use  a  street  by  vaca- 
tion thereof,  or  otherwise.  The  possibility  supposed  by  counsel 
is  too  remote  to  be  used  as  a  basis  of  value.  In  such  a  pro- 
ceeding as  this,  "nothing  should  be  allowed  for  imaginary  or 
speculative  damages  or  such  remote  or  inappreciable  damages- 
as  the  imagination  may  conjure  up,  and  which  may  or  may 
not  occur  in  the  future."  (Jones  v.  C.  dt  I.  R.  R.  Co.  68  111. 
380;  P.  dt  P.  U.  Ry.  Co.  v.  P.  dk  F.  Ry.  Co.  105  id.  110). 
Possible  or  imaginary  uses  are  to  be  excluded,  nor  can  the 
owner  show  the  probable  future  use  of  the  property.  (Pierce 
on  Railroads,  page  217;  Lewis  on  Em.  Dom.  sec.  480). 
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The  rule  that,  where  land  is  condemned,  its  value  may  be 
estimated  not  only  with  reference  to  the  uses  to  which  it  is 
actually  applied,  but  also  those  to  which  it  is  adapted,  is  sub- 
ject to  the  qualification,  that  the  latter  uses  must  be  those 
which  enter  into  and  affect  its  market  value.  (Haslam  v.  G. 
<e  S.  W.  R.  R.  Co.  64  111.  353 ;  C,  dt  E,  R.  R.  Co.  v.  Jacobs, 
110  id.  414;  6  Am.  &  Eng.  Enc.  of  Law,  page  569).  It  is 
also  true,  that,  in  estimating  the  compensation  to  the  owner 
with  reference  to  the  uses  for  which  the  property  is  suitable, 
regard  must  be  had  to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably  expected  in  the 
immediate  future.  {Miss,  dt  Rum  River  Boom  Co.  v.  Patterson 
98  U.  S.  403  ;  2  Wood  on  R.  K.  sec.  259).  It  is  quite  clear, 
that  none  of  these  considerations  could  have  any  application 
here.  The  company  was  using  its  right  of  way  for  the  most 
valuable  purpose  to  which  it  was  adapted,  that  is  to  say,  for 
the  operation  of  its  road  by  the  passage  of  trains  and  cars 
over  its  tracks.  (Kmg  v.  Minn.  W.  R.  Co.  32  Minn.  224).  It 
was  entitled  to  be  compensated  for  the  extent  to  which  this 
use  would  be  lessened  in  value  by  the  extension  of  the  street 
over  its  tracks,  or  for  the  value  of  so  much  of  this  use  as 
would  be  taken  by  the  city  for  the  street.  No  testimony  was 
offered  by  the  respondent  upon  this  precise  question,  so  far  as 
we  are  able  to  discover.  The  verdict  is  in  accordance  with 
such  evidence  as  was  introduced  upon  that  subject  by  the 
petitioner. 

The  remaining  question  discussed  by  counsel  for  appellant 
relates  to  the  refusal  of  the  trial  court  to  admit  testimony  to 
show  that  it  would  be  necessary  to  construct  gates,  and  plank 
the  crossing,  and  employ  a  flagman  if  the  street  should  be 
opened.  We  do  not  think,  that  there  was  any  error  in  this 
refusal  for  the  reasons  stated  in  C.  dt  X.  W.  Rij.  Co.  v.  Citij 
of  Chicago,  140  111.  309. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


'} 


464  C,  B.  &  Q.  K.  R.  Co.  v.  City  of  Chicago. 

Syllabus.    Opinion  of  the  Court 

The  Chicago,  Burlington  and  Quinoy  Railroad  Company 

17. 

The  City  of  Chicago. 

Filed  at  Ottawa  March  31, 1894. 

Eminent  domain — opening  street  diagonally  across  a  railroad  track. 
Where  a  street  is  opened  diagonally  across  a  railroad  right  of  way,  such 
a  crossing  is  not  in  any  sense  a  longitudinal  occupation  of  the  railroad 
right  of  way. 

xYppeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Per  Curiam  :  After  a  careful  examination  of  the  arguments 
of  counsel  in  this  case,  we  are  satisfied  that  all  the  questions 
raised  are  disposed  of  by  the  case  of  The  Chicago,  Burling" 
ton  and  Quincy  Railroad  Company  v.  City  of  Chicago,  ante^  p. 
457,  and  by  the  cases  therein  referred  to.  The  proceeding 
here  is  one  by  condemnation  for  the  purpose  of  opening  West 
21st  Street  from  Douglas  Park  Boulevard  to  Worthen  Avenue 
across  the  tracks  and  right  of  way  of  the  appellant  company. 
The  right  of  way  does  not  run  north  and  south,  but  deflects 
from  a  north  and  south  line  and  runs  from  the  northeast 
towards  the  southwest.  Hence,  when  the  street,  which  runs 
east  and  west,  shall  be  opened  across  the  right  of  way,  the 
figure  formed  by  the  crossing  will  not  be  a  square,  as  ia  usu- 
ally the  case,  but  in  the  form  of  a  diamond,  or  angular  par- 
allelogram. We  do  not  think,  however,  that  such  a  crossing 
is,  in  any  sense,  a  longitudinal  occupation  of  the  railroad 
right  of  way. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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J08BPH  W.  Carper  et  al. 

V. 

Mqrdecai  Crowl  et  al. 
Filed  at  Springfield  April  »,  1894. 

1.  \yiiijj— election  of  widow  to  take  under.  Where  a  widow  fails  to  re-  ■ 
nounce  the  benefit  of  a  devise  to  her  by  her  husband,  in  his  will,  within 
one  year  from  the  probate  thereof,  in  accordance  with  sections  10  and 
11  of  the  statute  relating  to  dower,  she  will  be  presumed  to  have  eleoted 
to  take  under  the  will. 

2.  The  effect  of  the  widow's  failure  to  renounce  under  the  statute  is 
to  bar  only  her  dower  and  distributive  share  of  her  husband's  estate 
as  widow,  and  nothing  more. 

3.  Sake — election  to  take  under  devise.  If  property  of  a  third  person 
is  devised,  and  in  the  same  will  a  benefit  is  given  to  such  third  person, 
which  is  accepted  with  knowledge  of  all  the  facts  and  of  the  rights  of 
the  donee  accepting,  the  acceptance  is  regarded  as  a  confirmation  of 
the  dispositions  made  by  the  will.  So  if  a  testator  intending  to  dispose 
of  his  property,  includes  in  the  disposition  property  of  another  person, 
and  at  the  same  time  gives  to  such  other  person  au  interest  in  the  estate 
of  the  testator,  such  person  will  not  be  permitted  to  defeat  the  dispo- 
sition made  by  the  will  and  at  the  same  time  take  under  it.  He  is  put 
to  his  election  whether  he  will  retain  his  own  property  or  take  the 
benefit  conferred  by  the  will. 

4.  Samk — election — compensation  to  party  injured. .  Where  a  testator 
Ixas  made  a  disposition  of  property  not  his  own,  and  has  given  a  ben- 
-efit  to  the  person  to  whom  it  belongs,  the  devisee  or  legatee  accepting 
the  benefit  so  given  to  him  must  make  good  the  testator's  attempted 
disposition.  If,'  on  the  contrary,  he  chooses  to  enforce  his  proprietary 
right  as  against  the  testator's  disposition,  equity  will  sequester  the 
benefit  intended  for  the  refractory  donee,  in  order  to  secure  compen- 
sation to  those  whom  his  election  disappoints,  and,  after  making  such 
compensation,  restore  the  surplus,  if  any,  to  the  donee. 

o.  Samb — when  no  compensation  awarded.  There  can  be  no  compen- 
sation awarded  when  no  fund  or  interest  will  pass,  under  the  will,  to 
tlie  donee  compelled  to  elect,  which  can  be  sequestered  to  compensate 
tlie  beneficiaries  who  are  disappointed  by  the  election. 

6.    It  would  seem  indispensable  to  the  application  of  the  doctrine  of 

election  that  there  be,  first,  a  plurality  of  gifts,  or  two  inconsistent  or 

alternative  rights  or  claims  in  property  devised,  the  choice  of  one  by 

the  devisee  being  intended  to  exclude  him  from  the  benefit  of  the 
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other ;  and  second,  in  case  the  property  of  the  devisee  is  disposed  of 
by  the  will,  and  he  chooses  to  assert  his  right  to  such  property,  against 
the  "Will,  that  there  be  a  fund  for  his  benefit,  given  by  the  ^ill,  which 
can  be  laid  hold  of  to  compensate  the  parties  whose  right  to  take  under 
the  will  is  defeated  by  the  election. 

7.  Same — whether  party  takes  under  the  ttill  or  by  deacenl,  A  testator 
devised  to  his  wife,  for  life,  436^  acres  of  land,  in  180  acres  of  which 
he  held  a  life  estate  by  the  curtesy,  the  remainder  being  in  hia  wife. 
There  was  no  devise  over  of  the  land  devised  to  the  wife,  nor  was  there 
any  residuary  clause  under  which  the  title  might  pass:  Held,  that  the 
laud  so  devised,  except  the  180-acre  tract,  passed  to  the  heirs  of  the 
testator  under  the  law  of  descent,  and  not  by  virtue  of  the  provisions 
of  the  will. 

8.  Same — devise  to  vidow  in  lieu  of  dower — when  widow  takes  as  pur- 
chaser. Where  the  provision  made  in  a  will  is  not  in  excess  of  what  the 
widow  would  take  without  the  will>  if  she  elects  to  take  under  the  will 
she  will  take,  not  as  a  beneficiary,  but  as  a  purchaser.  A  provision  in  a 
will  in  lieu  of  dower  is,  in  fact  and  in  legal  effect,  a  mere  offer  by  the 
testator  to  purchase  out  the  dower  interest  for  the  benefit  of  his  estate. 

9.  Same — legacy — when  a  disposition  of  land.  Pecuniary  legacies 
charged  on  land  are,  so  far  as  they  are  made  a  charge  thereon,  to  be 
couBldered  as  dispositions,  pro  tanto,  of  the  realty. 

10.  Same — legacy — when  contingent  and  when  vested.  If  the  payment 
of  a  legacy  be  postponed  with  reference  to  the  circumstances  of  the 
devisee,  as,  in  case  of  a  legacy  to  A  to  be  paid  at  the  age  of  twenty-one 
years,  the  bequest  fails  unless  the  devisee  lives  to  the  time  of  paynient. 
But,  on  the  other  hand,  if  the  postponement  of  payment  appears  to 
have  reference  to  the  situation  or  convenience  of  the  estate,  as,  if  land 
be  devised  to  A  for  life,  remainder  to  B  in  fee,  charged  with  a  legacy  to 
C,  payable  at  the  death  of  A,  the  legacy  will  vest  instanter,  and,  oonse- 
quently,  if  C  dies  before  the  day  of  payment,  his  representatives  vdll 
be  entitled. 

11.  Remainders — when  vested  and  when  contingent.  The  rule  is  well 
established  that  a  remainder  will  not  be  held  to  be  contingent  unless, 
from  the  language  of  the  instrument,  that  result  is  manifestly  in- 
tended, otherwise  the  estate  will  be  regarded  as  vested. 

12.  The  principles  applicable  to  the  vesting  of  devises  of  real  estate 
apply*  generally,  to  gifts  of  personal  property.  Where,  however,  there 
is  no  original  gift  of  personalty,  but  only  a  direction  to  pay  at  a  future 
time,  the  vesting  will  ordiilarily  be  postponed  until  the  time  of  pay- 
ment.  But  if  it  appear  that  the  time  relates  only  to  the  payment,  and 
is  not  annexed  to  the  substance  of  the  gift,  the  legacy  is  at  once  vested. 

13.  In  the  former  case,  that  is,  where  there  is  no  other  gift  than  the 
mere  direction  to  pay  infuturoj  the  doctrine  already  announced  applies. 
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And  if  it  appear  that  the  payment  or  disposition  is  postponed  for  tl^e 
conyenienoe  of  the  estate,  the  legacy  becomes  vested  at  once,  and  is 
not  postponed  until  the  time  of  payment,  the  rule  being,  that  if  the 
payment  or  distribution  is  postponed  because  of  the  position  of  the 
fund  or  the  convenience  of  the  estate  out  of  which  it  is  to  be  paid,  the 
legacy  will  vest  at  once,  and  the  time  of  payment,  only,  is  postponed ; 
on  the  other  hand,  if  the  postponement  be  for  reasons  personal  to  the 
legatee  or  devisee,  the  remainder  is  contingent. 

14.  A  testator  devised  his  homestead  to  his  wife  for  life  or  during^ 
her  widowhood,  after  which  he  ordered  that  his  daughter  should  have 
her  support  out  of  the  avails  of  the  homestead  during  the  life  or  wid- 
owhood of  his  wife,  and  at  her  death  or  marriage  to  have  out  of  said 
homestead  $3000.  The  daughter  died  first :  Held,  that  there  was  nor 
contingency  in  respect  to  the  time  when  the  legacy  to  the  daughter 
should  vest  in  possession,  and  that  the  postponement  related  only  to 
the  time  of  payment,  and  was  in  no  way  annexed  to  the  substance  of 
the  gift,  and  that  the  legacy  vested  in  preHenti  in  the  daughter  on  the 
testator's  death,  and  upon  her  death  went  to  her  personal  representa- 
tives, postponed  until  the  happening  of  the  event  upon  which  it  was. 
payable. 

15.  Same— /"wnrf  liable /or.  In  such  case  the  legacy  to  the  daughter 
was  a  charge  upon  the  real  estate  designated  as  the  homestead,  and  a 
fund  was  thereby  created  out  of  which  it  should  be  paid;  and  it  fol- 
lows, that  unless  the  fund  thus  created  has  failed,  it  is  alone  liable  for* 
the  payment  thereof.  It  is  unimportant  that  a  part  of  such  fund  fails,, 
if  sufficient  remains  to  satisfy  the  legacy;  nor  does  the  fact  that  the 
title  to  the  land  is  in  the  legatee,  under  the  circumstances  of  this  case^ 
merge  or  abate  any  portion  of  the  devise. 

16.  Where  the  person  in  whose  favor  the  charge  exists  comes  inta 
the  inheritance  upon  which  the  legacy  is  charged,  there  is  a  merger,, 
either  total  or  pro  tanto,  of  the  legacy.  But  that  principle  has  no  ap- 
plication where  the  testator  had  no  power  to  make  the  land  subject  to 
a  charge  by  him. 

17.  EIjECTion — when  compelled,  in  equity.  The  equitable  doctrine  of 
election  originated  from  repugnant  positions  in  respect  of  inconsist- 
ent or  alternative  gifts,  when  there  was  an  intention,  either  express  or 
implied,  that  one,  and  not  both,  should  be  taken ;  and  as  courts  of  law 
could  not  compel  the  party  to  make  an  election,  courts  of  equity,  to 
carry  into  effect  the  purpose  and  intention  of  the  donor,  assumed  juris- 
diction to  declare  that  the  donee,  not  being  entitled  to  retain  both,, 
fihould  elect  which  he  would  take. 

18.  Same — irhen  made,  ia  binding.  Where  one  has  an  election  be- 
tween several  inconsistent  courses  of  action,  he  will  be  confined  to 
that  he  first  adopts;  and  any  decisive  act  done  with  knowledge  of  his 
rights  and  of  all  the  facts,  determines  his  election  and  estops  him  from 
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asserting  the  contrary.  To  so  bind  a  party  it  is  necessary  tliat  the 
election  be  made  with  full  knowledge  of  all  the  facts,  and  if  made  by 
mistake  or  under  misapprehension,  or  in  ignorance  of  the  facts  or  the 
rights  of  the  parties,  it  will  not  be  conclusive. 

19.  Same — action  on  advice  of  counsel.  Where  a  widow  has  acted 
upon  the  advice  of  counsel  that  the  right  given  her  by  a  will  is  not 
inconsistent  with  her  claiming  the  same,  this  will  not  amount  to  an 
election  on  her  part. 

20.  Same— IT  A  en  may  be  revoked.  Where  the  rights  of  third  persons 
have  not  intervened,  an  election  made  in  ignorance  or  under  misap- 
prehension of  the  effect  of  the  act,  or  the  extent  of  the  party's  right, 
is  not  binding,  and  may  be  revoked. 

21.  Estate  by  the  curtesy— cfevtae  of  land  by  the  husband— effect 
on  widov^s  title.  A  testator  owned  236  acres  of  land  in  his  own  right 
«nd  180  by  the  curtesy,  the  remainder  being  in  his  wile.  These  lands 
•constituted  his  homestead.  He  devised  a  life  estate  in  both  tracts  to 
bis  wife,  besides  a  large  amount  of  personal  property.  He  made  vari- 
ous devises  to  his  children  in  fee,  but  made  no  devise  over  of  the 
homestead  after  the  life  estate.  Acting  on  legal  advice  that  a  failure  to 
renounce  the  will  would  not  affect  her  title  to  the  180  acres,  the  widow 
continued  to  occupy  the  tracts  constituting  the  homestead :  //>W,  that 
the  title  of  the  widow  and  her  assigns  to  the  180- acre  tract  was  nn-' 
affected  by  the  will. 

•22.  Gift — must  be  taken  on  terms  of  donor.  He  who  accepts  the 
bounty  of  another  must  do  so  upon  the  terms  and  conditions,  express 
or  implied,  the  donor  may  impose.  The  beneficiary  can  not  insist  that 
the  provisions  in  his  favor  be  executed  and  those  to  his  prejudice  dis- 
regarded. As  ordinarily  expressed,  he  can  not  take  under  a  will  and 
also  contrary  to  its  provisions. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Jambs  A.  Creiohton,  Judge,  presiding. 

This  was  a  bill  in  chancery  for  partition,  brought  by  ap- 
pellees, Mordecai  Crowl  and  wife,  in  the  circuit  court  of  San- 
gamon county,  seeking  construction  of  a  will,  and  invoking  the 
doctrine  of  election. 

Joseph  Crowl  and  Mary  Ann  Crowl  were  married  and  had 
issue  prior  to  1844.  In  1844:  Mary  Dillahunt,  a  widow,  the 
mother  of  Mrs.  Crowl,  died  intestate,  seized  of  the  east  half 
of  the  south-west  quarter  and  the  west  half  of  the  north-east 
quarter  of  section  19,  township  15,  north,  range  3,  west  of 
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the  third  principal  meridian,  in  Sangamon  county,  JUinois, 
containing  ISO  acres,  and  Mrs.  Crowl,  being  the  only  child, 
inherited  said  land  from  her  mother.  Joseph  Crowl,  by  vir- 
tue of  his  marital  rights,  (curtesy,)  from  the  death  of  Mrs. 
Dillahunt  had  the  land  assessed  in  his  own  name  and  ustd 
*  and  enjoyed  it  as  his  own.  He  lived  with  his  wife  and/  family 
in  the  house  situated  on  part  of  the  premises,  which  was  con- 
tiguous to  some  of  his  own  land,  until  he  died,  September  8, 
1865.  Prior  to  his  death,  June  14,  1865,  he  made  his  will, 
which  was  duly  probafed,  in  and  by  which  he  disposed  of  510 
acres  of  land  among  his  children,  and  gave  some  of  them 
money  legacies.  He  also  provided  in  clauses  8  and  9  of  his 
will: 

Clause  8.  "I  give,  devise  and  bequeath  to  my  beloved  wife, 
Mary  Crowl,  the  homestead,  to- wit :  (Here  follows  descrip- 
tion, including  the  land  inherited  by  Mrs.  Crowl  from  her 
mother,  and  105  acres  in  Christian  county,  Illinois,)  contain- 
ing in  all  436J  acres,  during  her  natural  life,  or  so  long  as 
she  shall  remain  my  widow.  Also,  I  give  and  bequeath  to  my 
wife  the  following  personal  property,  to- wit:  All  the  house- 
hold furniture,  all  the  farming  tools,  all  the  horses  and  colts 
belonging  to  the  farm,  all  the  cattle  on  the  farm,  all  the  hogs 
on  the  farm,  also  all  the  buggies,  wagons  and  harness  on  the 
farm,  during  her  natural  life,  or  so  long  as  she  shall  remain 
my  widow."  No  further  disposition  is  made  of  the  real  estate 
by  the  will. 

Clause  9.  "I  do  hereby  devise  and  order  that  my  daughter, 
Maria  Antoinette  Crowl,*'  (afterward,  by  marriage,  Carper,) 
"shall  have  her  support  out  'of  the  avails  of  said  homestead 
during  the  lifetime  or  widowhood  of  my  said  wife,  and  at  her 
death  or  marriage  to  have  out  of  said  homestead  $3000." 

No  widow's  award  was  set  oflF  to  Mrs.  Crowl.  The  personal 
property  mentioned  in  clause  8  of  the  will,  and  a  little  addi- 
tional, was  turned  over  to  Mrs.  Crowl.  It  was  received  by  her 
as  her  absolute  property. 
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No  fioal  settlement  of  Joseph  Growl's  estate  has  ever  been 
made.  Two  partial  settlements  were  made :  The  first  on 
November  29,  1869,  and  the  second  on  December  15,  1871. 
The  amount  on  hand,  as  shown  by  these  settlements,  for  the 
payment  of  legacies  and  for  distribution,  was  a  little  over 
$14,000.  The  real  estate  of  which  Joseph  Crowl  was  seized  in  , 
his  own  right  ^.mounted  to  66 1|-  acres  of  tillable  land  and  105 
acres  of  timber  land, — in  all,  766J  acres.  The  widow  did  not 
file  a  written  renunciation  of  the  will.  After  the  death  of  her 
husband  she  always  claimed  the  land  fiescending  to  her  from 
her  mother,  as  her  own  absolute  property.  She  so  spoke  of 
it  in  the  presence  of  her  children.  She  took  possession  of  it 
with  the  other  land  mentioned  in  clause  8  of  the  will.     Ou  ! 

February  12, 1875,  for  the  expressed  consideration  of  one  dol- 
lar and  natural  love  and  affection,  she,  by  a  warranty  deed,' 
conveyed  it  to  her  daughter,  Maria  A.  Carper,  in  fee,  reserving 
a  life  estate  to  herself.  Maria  A,  Carper  died  intestate  No- 
vember 20,  1884,  leaving  her  husband,  Samuel  Carper,  and 
her  sons,  appellants,  her  only  heirs-at-law.  William  H.  Crowl 
was  appointed,  and  qualified,  as  administrator  of  her  estate, 
and  deficiency  exists  in  personal  assets  to  pay  debts.  After- 
ward, on  March  29,  1891,  Mary  Ann  Crowl  died,  leaving  a  j 
will  and  a  large  amount  of  personal  property.  j 

This  bill  was  filed  August  24,  1891,  claiming  that  Mary  i 

Ann  Crowl  having  failed  to  renounce  the  will  of  her  husband,  ' 

but  taking  thereunder,  had  elected  to  take  a  life  estate  in  her 
own  land,  and  that  she,  and  those  claiming  under  her,  were  \ 

estopped  from  asserting  title  thereto ;  alleging  the  deed  to  Mrs. 
Carper  to  be  void ;  that  the  legacy  to  her  failed  and  lapsed 
because  of  her  death  in  the  lifetime  of  her  mother;  prays 
partition  of  the  436^  acres  mentioned  in  clause  8  of  the  will; 
that  the  deed  from  Mary  Ann  Crowl  to  her  daughter,  Mrs. 
Carper,  to  the  180  acres  therein  included,  be  canceled,  etc. 

Answer  to  the  bill  was  filed  by  the  administrator  of  the 
estate  of  Maria  A.  Carper,  and  also  by  Joseph  and  John  B. 
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Carper,  jointly,  as  her  heirs-at-law,  etc.,  specifically  denying 
all  matters  therein  alleged,  inconsistent  with  the  absolute 
right  in  fee  of  Maria  A.  Carper,  under  the  deed  from  her 
mother  of  February  13,  1875,  to  the  180  ac;res  of  land,  and 
also  that  there  was  any  failure  or  lapse  of  the  $3000  legacy. 
To  these  several  answers  replication  was  filed. 

The  administrator,  aforesaid,  also  filed  a  cross-bill,  setting 
up  deficiency  in  the  personal  estate  to  pay  debts,  that  the 
$3000  legacy  should  be  paid  him,  and  made  a  charge  on  the 
homestead, — the  4  36|-  acres.  Appellants  answered,  admitting 
the  allegations  of  the  cross-bill,  except  that'the  $3000  legacy 
should  not  be  charged  against  the  entire  436J-  acres,  but  only 
upon  the  part  thereof  owned  by  Joseph  Crowl  at  his  decease. 

The  case  was  referred  to  a  master  to  take  proofs,  upon  the 
incoming  of  which,  and  final  hearing,  the  court  found  that 
upon  the  death  of  said  Joseph  Crowl  the  fee  simple  title  in 
and  to  all  the  lands  mentioned  in  clause  8  of  his  will  passed 
to  his  heirs,  naming  them,  subject  to  the  life  estate  of  his 
widow,  Mary  Ann  Crowl,  which  terminated  on  her  death ; 
that  the  deed  from  Mary  Ann  Crowl  to  her  daughter,  of  Feb- 
ruary 12,  1875,  to  the  180  acres,  was  void;  that  the  $3000 
legacy  to  Maria  A.  Carper  did  not  lapse,  and  was  a  charge  on 
all  the  land  mentioned  in  clause  8  of  the  will,  and  accordingly 
decreed  partition  of  all  the  lands  embraced  in  said  clause  8, 
etc. ;  that  the  said  deed  to  Maria  A.  Carper  be  canceled  and 
set  aside,  and  that  the  $3000  legacy  be  paid,  etc.  From  this 
decree  appeal  is  pros^^cuted  to  this  court. 

Messrs.  MoGuire  <fe  Salzenstbin,  for  the  appellants : 
The  equitable  doctrine  of  election  originates  in  inconsistent 
or  alternative  gifts,  with  the  intention,  either  express  or  im- 
plied, that  one  shall  be  a  substitute  for  the  other.  Brown  v. 
Pitney,  39  111.  468  ;  Gretten  v.  Howard,  1  Swanst.  425,  note  a; 
Pomeroy's  Eq.  Jur.  sec.  461 ;  2  Story's  Eq,  Jur.  sec.  1075 ; 
^  Jarman  on  Wills,  2. 
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Mrs.  Growl  did  not  take  as  a  beneficiary,  but  as  a  purchaser 
for  value.  She  gave  up  more  than  she  received.  1  Roper  on 
Legacies,  297 ;  Gross'  Stat,  chaps.  34,  109,  sec.  50 ;  Blatch- 
ford  V.  Newbeiry,  99  111.  62 ;  Burridge  v.  Bradyl,  1  P.  Wms. 
120;  Blowet  v.  Moret,  2  Yes.  Sr.  420;  Davinhill  v.  Fletcher, 
Ambl.  244. 

In  other  cases  it  is  expressly  said  that  such  a  provision  i& 
not  a  mere  bounty,  but  is  supported  by  a  valuable  consider- 
ation— the  relinquishment  of  the  widow's  right  of  dower. 
Tickell  V.  Quinn,  1  Den.  429;  WMiamson  v.  WiUiamaon,  & 
Paige,  305 ;  Sanford  v.  Sanfordy  4  Hun,  753 ;  2  Williams  on 
Executors,  sec.  976 ;  2  Jarman  on  Wills,  14,  36 ;  2  Scribner 
on  Dower,  496. 

The  doctrine  of  election  depends  upon  compensation.     See 

1  Pomeroy's  Eq.  Jur.  sec.  469 ;   WUbanks  v.  Wilbanks,  18  111. 
17;  Brown  v.  Pitneij,  39  id.  468 ;  Ward  v.  Ward,  134  id.  417. 

Our  second  proposition  is,  even  if  the  doctrine  of  election 
could  be  applied  in  the  case,  which  we  deny,  there  was  no 
election  in  fact.  The  term  "election"  implies  a  choice  between 
different  things.     Ward  v.  Ward,  134  111.  421. 

To  constitute  an  election,''there  must  be  a  choosing  between 
the  two, — the  taking  of  the  one  and  rejection  of  the  other.  The 
taking  of  both  is  no  election.    Whitridge  v.  Parker,  20  Md.  70. 

Before  any  presumption  of  election  can  arise,  it  is  necessary 
to  show  that  the  party  acting  or  acquiescing  was  cognizant  of 
his  riglits.  When  this  is  ascertained  affirmatively,  it  may  be 
further  necessary  to  consider  whether  the  party  intended  an 
election.  2  Story's  Eq.  Jur.  1097;  Macnet  v.  Macnet,  29 
N.  J.  Eq.  54  ;  King  v.  LaGrange,  50  Gal.  358  ;  Beard  v.  Knoz, 
5  id.  252;  Watson  v.  Watson,  128  Mass.  152;  Madden  v. 
Railroad  Co.  m  Miss.  258. 

The  effect  of  election  is  not  forfeiture,  but  compensation. 

2  Story's  Eq.  Jur.  sees.  10,  85;  1  Pomeroy's  Eq.  Jur.  sec. 
5468 ;  2  Jarman  on  Wills,  7,  8 ;  WUbanks  v.  WUbanks,  18  111. 
ni'Broivn  v.  Pitney,  39  id.  468. 
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Messrs.  Conkling  &  Grout,  for  the  appellees : 
The  only  question  is,  did  the  legacy  of  $3000  vest  in  Maria 
A.  Growl  at  her  father's  death.  This  was  a  pecuniary  legacy 
charged  on  land,  and  such  legacies  are  construed  as  if  dispo- 
sitions of  realty.  O'Hara  on  Gonstruction  of  Wills,  chap.  20, 
sec.  3 ;  2  Jarman  on  Wills,  (R.  &  T.  ed.)  450. 

Her  interest  was  a  vested  remainder.  4  Kent's  Com.  202 ; 
Scnjield  V.  Olcott,  120  111.  362;  Bowling  v.  Dohyn,  5  Dana, 
441;.jBrowH  v.  Lawrence,  3  Gush.  397;  Peoria  v.  Darst,  101 
111.  609;  Nicoll  v.  Scott,  99  id.  529;  Smith  v.  West,  103  id. 
332;  Haward  v.  Peavey,  128  id.  430;  liailsback  v.  Lovejoy, 
116  id.  442 ;  Preston  on  Estates,  70 ;  Lunt  v.  Lu7it,  108  111. 
307. 

The  leading  inquiry  upon  which  the  question  of  the  vesting 
or  not  vesting  of  a  legacy  turns,  is,  whether  the  gift  is  immedi- 
ate, and  the  time  of  payment  or  of  enjoyment  only  postponed, 
or  is  future  and  contingent,  depending  upon  the  beneficiary 
arriving  of  age  or  surviving  some  other  person,  or  the  like. 
Everitt  v.  Everitt,  29  N.  Y.  39;  Goehel  v.  Wolf,  113  id.  405. 
Where  the  only  gift  is  found  in  a  direction  to  give  at  a  fu- 
ture time,  futurity  being  of  th€^  substance  of  the  gift,  the  vest- 
ing is  suspended ;  but  where  the  gift  is  absolute,  and  the  time 
of  payment  only  is  postponed,  the  gift  is  not  postponed,  but 
vests  at  once.  Goehel  v.  Wolf,  supra;  Warner  v.  Durant,  76 
N.  Y.  133;  Scofield  v.  Olcott,  120  111.  362. 

Legacies  charged  on  land, 'although  not  payable  until  a 
future  date,  vest  at  once,  where  the  postponement  is  for  the 
convenience  of  the  estate,  as,  where  there  is  a  preceding  life 
interest.  In  such  a  case  the  legacy  does  not  sink  for  the 
benefit  of  the  inheritance,  but  is  vested  and  transmissible, 
even  though  the  legatee  die  before  the  time  of  payment  ar- 
rives. O'Hara  on  Gonstruction  of  Wills,  chap,  20,  sec.  3; 
BirdsallY.  Hewzett,  1  Paige,  32  ;  Childs  v.  Russell,  11  Mete.  16. 

Messrs.  Gross  &  Broadwkll,  also  for  the  appellees. 
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Mr.  Justice  Shops  delivered  the  opinion  of  the  Court : 

The  principal  question  arising  upon  this  record  is,  whether 
appellants,  as  heirs-at-law  of  Maria  A.  Carper,  nee  Crowl,  are 
barred  of  their  right  to  the  180-acre  tract  of  land  conveyed 
by  Mary  Ann  Crowl  to  her  daughter,  said  Maria  A.  Carper, 
February  12,  1875,  and  derived  by  the  grantor  by  descent 
from  her  mother. 

It  is  insisted  that  Mary  Ann  Crowl,  widow  of  the  testator, 
Joseph  Crowl,  having  failed  to  renounce  the  benefit  of  devises 
to  her,  in  his  will,  within  one  year  from  the  probate  thereof, 
in  accordance  with  sections  10  and  11,  chapter  41,  of  the  stat- 
ute entitled  "Dower,'*  she  is  to  be  presumed  to  have  elected 
to  take  under  the  will.  By  section  10  it  is  provided  that  a 
devise  of  land,  or  any  estate  therein,  to  the  widow,  shall, 
unless  otherwise  expressed  in  the  will,  bar  her  dower  in  the 
lands  of  the  husband  and  her  share  of  the  personal  estate,  but 
giving  her  a  right  of  election  whether  to  take  under  the  will 
or  under  the  statute.  The  succeeding  section  provides  that 
unless  she  files  a  written  renunciation  within  a  year  from  the 
probate  of  the  will  she  shall  be  held  to  have  taken  the  devise 
in  lieu  of  dower.  It  is  manifest  that  the  effect  of  her  failure 
to  elect  under  the  statute  bars  only  her  dower  and  distribu- 
tive share  of  her  husband's  estate,  as  widow,  and  nothing 
more.  There  being  no  attempt  here  to  assert  dower,  or  a 
right  to  a  distributive  share  of  the  personalty,  the  statute  can 
have  no  application.  Carder  v.  Comrs,  of  Fayette  County,  16 
Ohio  St.  360. 

The  bill,  and  decree  of  the  circuit  court,  by  which  the  180 
acres  of  land  belonging  to  Mrs.  Crowl  is  held  to  have  passed 
under  the  will  of  Joseph  Crowl,  are  based  upon  the  doctrine  of 
election,  as  administered  by  courts  of  equity,  and  it  is  upon 
this  doctrine  that  appellees  rely  for  maintaining  the  decree. 
The  doctrine  of  election,  as  sought  to  be  applied,  is  not  a 
creation  of  the  common  law,  but  was  imported  into  equity 
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from  the  civil  law,  and  has  since  become  a  familiar  part  of 
that  branch  of  oar  jurisprudence,  and  its  principles  and  their 
application  are  well  settled  and  defined.  In  the  earlier  cases 
it  found  application  usually  to  devises  of  land  where  right  of 
dower  was  also  asserted  therein,  (Dillon  v.  Pdrker,  1  Swanst. 
359,  note  b,)  but  has,  in  modern  practice,  been  extended 
to  cases  arising  under  all  kinds  of  instruments  of  donation. 
(2  Story's  Eq.  Jur.  sec.  1080 ;  1  Pomeroy's  Eq.  Jur.  sec.  470.) 
This  equitable  doctrine  originated  from  repugnant  positions 
in  respect  of  inconsistent  or  alternative  gifts,  where  there  was 
an  intention,  either  express  or  implied,  that  one,  and  not  both, 
should  be  taken.  (1  Swanst.  supra,)  And  as  at  common  law 
the  party  could  not  be  compelled  to  make  election,  and  thus 
render  definite  and  certain  whether  the  donee  took  the  one  or 
the  other,  or  under  which  he  claimed  title,  courts  of  equity, 
for  the  attainment  of  justice,  and  to  carry  into  effect  the  pur- 
pose and  intention  of  the  donor,  assumed  jurisdiction  to  de- 
clare that  the  donee,  not  being  entitled  to  retain  both,  shall 
elect  which  he  will  take,  (Crosby  v.  Murry,  1  Ves.  Jr.  557,) 
and  hence,  that  where  the  donee  had  made  an  election  to  ac- 
cept one  of  the  inconsistent  or  alternative  gifts,  to  estop  him 
from  asserting  title  to  the  other.  1  Pomeroy's  Eq.  Jur.  sec. 
461 ;  2  Jarman  on  Wills,  2 ;  2  Story's  Eq.  Jur.  1075,  et  seq.; 
Bigelow  on  Estoppel,  578. 

He  who  accepts  the  bounty  of  another  must  do  so  upon  the 
terms  and  conditions,  express  or  implied,  the  donor  may  im- 
pose. The  beneficiary  can  not  insist  that  the  provisions  in  his 
favor  be  executed  and  those  to  his  prejudice  disregarded,  or, 
as  ordinarily  expressed,  he  can  not  take  under  a  will  and  also 
contrary  to  its  provisions.  2  Jarman  on  Wills,  1-20  ;  2  Story's 
Eq.  Jur.  1075-1093;  Brown  v.  Pitney,  39  111.  468;  Woolley 
V.  Schrader,  116  id.  29;  Ditch  v.  Sennott,  117  id.  362;  TFi/- 
hanks  v.  WUbanks,  18  id.  17.  If,  therefore,  property  of  a  third 
person  is  devised,  and  in  the  same  will  a  benefit  is  given  to 
such  third  person,  which  is  accepted,  with  knowledj^e  of  all 
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the  facts  and  of  the  rights  of  the  donee  accepting,  the  accept- 
ance is  regarded  as  a  confirmation  of  the  dispositions  made  by 
the  will.  So  if  a  testator  intending  to  dispose  of  his  property, 
includes  in  the  disposition,  property  of  another  person,  and 
at  the  same  time  gives  to  such  other  person  an  interest  in  the 
estate  of  the  testator,  such  person  will  not  be  permitted  to 
defeat  the  disposition  made  by  the  will  and  at  the  same  time 
take  under  it.  He  is  put  to  his  election  whether  he  will  re- 
tain his  own  property  or  take  the  benefit  conferred  by  the  will. 
See  cases  supra,;  Wilson  v.  Townsend,  2  Ves.  Jr.  696 ;  Wilson 
V.  Mount,  3  Ves.  191;  Woolen  v.  Tanner,  5  id.  218;  Noyes  v. 
Mordant,  2  Vern.  581 ;  Broome  v.  Mo7ik,  10  Ves.  609 ;  TkeU 
luson  V.  Woodford,  13  id.  224;  DiUon  v.  Parker,  supra,  and 
note.  For,  if  the  donee  be  permitted  to  accept  the  benefit 
and  at  the  same  time  decline  the  burden,  it  is  to  defraud  and 
defeat  the  intent  and  design  of  the  donor.  2  Story's  Eq.  Jur. 
1077;  Eoper  on  Legacies,  *1567. 

It  will  be  found  that  some  of  the  cases  proceed  upon  the 
theory,  that  as  the  donee  can  not  take  under  and  against  the 
will,  if  he  elect  to  take  against  the  will  he  forfeits  the  whole 
devise  for  his  benefit ;  on  the  contrary,  if  he  accepts  the  pro- 
vision made  for  him  by  the  will  he  forfeits  his  estate  devised. 
Some  of  the  cases  draw  the  distinction  between  where  there 
is  an  express  condition  in  the  instrument  of  donation,  and 
where  the  inconsistency  arises  by  implication ;  but  it  may 
now  be  said,  that  by  the  more  modern  English  and  American 
cases,  following  the  rule  laid  down  in  the  earlier  case  of  Webster 
V.  Mitford,  2-Eq.  Cas.  Abr.  363,  the  more  equitable  doctrine 
of  compensation  to  the  disappointed  devisee  is  established. 
2  Jarman  on  Wills,  7,  8 ;  2  Story's  Eq.  Jur.  1085,  and  note. 

In  one  of  the  early  cases  (Lady  of  Cavan  v.  Pultney,  2  Ves. 
Jr.  544,)  it  was  said:  "An  express  condition  must  be  per- 
formed as  framed,  and  if  it  is  not,  that  will  induce  a  forfeit- 
ure ;  but  the  equity  of  this'  court  (i.  e.,  to  compel  election,)  is 
to  sequester  the  devised  interest  quousque,  till  satisfaction  is 
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made  to  the  disappointed  devisee."  And  the  rule  seems  now 
established,  that  when  the  testator  has  made  disposition  of 
property  not  his  own,  and  has  given  a  benefit  to.the  person  to 
whom  it  belongs,  the  devisee  or  legatee  aocepting  the  benefit 
so  given  to  him  must  make  good  the  testator's  attempted 
disposition.  If,  on  the*  contrary,  he  chooses  to  enforce  his 
proprietary  right  as  against  the  testator's  disposition,  equity 
will  sequester  the  benefit  intended  for  the  refractory  donee, 
in  order  to  secure  compensation  to  those  whom  his  election 
disappoints,  and,  after  making  such  compensation,  restore 
the  surplus,  if  any,  to  the  donee.  (2  Jarman  on  Wills,  2,  3 ; 
2  Story's  Eq.  Jur.  1083,  1084;  2  Redfield  on  Wills,  357  5 
6  Am.  and  Eng.  Ency.  of  Law,  255,  note  3 ;  Wilbanks  v.  Wil- 
banks,  supra.)  It  would  follow,  as  a  necessary  sequence  from 
this  doctrine,  that  there  could  be  no  compensation  awarded 
where  no  fund  or  interest  would  pass,  under  the  will,  to  the 
donee  compelled  to  elect,  which  could  be  sequestered  to  com- 
pensate the  beneficiaries  who  are  disappointed  by  the  election. 
As  said  by  Lord  Loughborough  in  Bristow  v.  Warde^  2  Ves. 
336  :  "The  doctrine  of  election  never  can  be  applied  but  where, 
if  an  election  is  made  contrary  to  the  will,  the  interest  that 
would  pass  by  the  will  can  be  laid  hold  of  to  compensate  for 
what  is  taken  away."  It  is  stated  in  Pomeroy's  Eq.  Jur., 
(sec.  469,)  that  inasmuch  as  the  doctrine  of  election  depends 
upon  the  principle  of  compensation,  "it  follows,  as  a  necessary 
consequence,^  that  it  will  not  be  applicable  in  any  case  unless 
there  is  a  fund  given  to  the  donee  who  is  compelled  to  elect, 
from  which  compensation  can  be  made  to  the  disappointed 
parties,  or  which,  perhaps,  can  be  transferred  as  a  whole  to 
such  parties."     See  eases  in  note  1. 

It  would  therefore  seem  indispensable  to  the  application 
of  the  doctrine  of  election,  that  there  be,  first,  a  plurality  of 
gifts,  or  two  inconsistent  or  alternative  rights  or  claims  in 
property  devised,  the  choice  of  one  by  the  devisee  being  in- 
tended to  exclude  him  from  the  benefit  of  the  other;    and 
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second,  in  case  the  property  of  the  devisee  is  disposed  of  by 
the  will,  and  he  chooses  to  assert  his  right  to  such  property 
against  the  will,  that  there  be  a  fund  for  his  benefit,  given  by 
the  will,  which  can  be  laid  hold  of  to  compensate  the  parties 
whose  right  to  take  under  the  will  is  defeated  by  the  election. 
The  application  of  these  principles  will  relieve  the  present 
case  of  difficulty. 

Joseph  Growl  died  seized  of  766J-  acres  of  land.     Of  this, 
256J  acres,  and  180  acres  owned  by  his  wife  in  her  own  right, 
constituted  the  family  homestead.     By  specific  devises  to  his 
children  the  testator  disposed  of  all  his  lands  except  the  256J 
licres  designated  as  being  part  of  his  homestead.     This  256^ 
acres,  together  with  the  180  acres  owned  by  his  wife,  is  by 
the  eighth  clause  of  his  will  devised  to  his  wife  for  life,  or  dur- 
ing her  widowhood.     There  is,  by  the  will,  no  devise  over  of 
the  436J-  acres  thus  devised  to  the  wife  for  life,  nor  is  there 
any  residuary  clause  in  the  will  under  which  the  title  might 
pass.  It  is  apparent,  therefore,  that  there  was  no  attempt  by 
the  testator  to  dispose  of  the  fee  of  the  180  acres  belonging 
to  his  wife.    Whatever  interest  appellees  acquired  in  the  256^ 
acres  belonging  to  Joseph  Growl,  necessarily  came  to  them  by 
descent,  and  not  by  virtue  of  any  provision  of  the  will.    They 
took,  therefore,  as  heirs-at-law,  and  not  as  devisees,  in  respect 
of  all  of  said  lands  included  within  the  homestead.     There 
being  no  devise  over  of  the  fee  in  the  wife's  land,  it  is  mani- 
fest that  the  assertion  of  title  by  appellants  is  not  inconsistent 
with  any  right  of  appellees  under  the  will.    They  are  not  dis- 
appointed of  any  legacy  or  devise  given  them  by  the  will,  by 
such  assertion  of  title,  and  therefore  no  right  to  compensation 
exists  in  their  favor.     But  if  this  were  not  so,  and  it  should 
be  held  that  the  charge  created  by  the  ninth  clause  of  the  will 
in  favor  of  the  daughter  of  the  testator  upon  the  "homestead** 
gave  appellees  a  standing  in  a  court  of  equity,  it  will  be  found, 
upon  further  consideration,  that  the  doctrine  of  election  had 
no  application. 
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It  is  apparent  from  this  record,  that  under  the  will  the 
widow  was  not  a  beneficiary  of  any  fund  out  of  which  com- 
pensation could  be  made.  By  the  will  the  support  of  the 
daughter,  Maria  A.  Crowl,  and  a  legacy  of  $3000  for  her  ben- 
efit, were  made  a  charge  upon  the  "homestead"  devised  to  the 
wife  for  life.  By  law,  the  widow  was  entitled  to  dower  in  the 
whole  of  the  766  j-  acres  of  land  of  which  her  husband  died 
seized.  It  is  shown,  as  we  think,  that  the  land  of  the  husband 
devised  to  her  for  life,  was  not  an  average  one- third  of  the 
land  owned  by  the  testator,  so  that  it  is  clear  that  by  the 
devise  of  the  land  she  took  nothing  in  excess  of  her  dower. 
Again,  it  seems  clear,  from  the  evidence,  that  excluding  the 
widow's  award,  as  must  be  done,  she  received  under  the  will 
less  than  one-third  of  the  personal  estate  after  the  payment 
of  debts,  which  amount  she  would  have  been  entitled  to  under 
the  statute.  (Gross'  Stat.  1869,  chap.  34.)  The  provision 
made  by  the  will  was  therefore  in  lieu  of,  and  not  in  excess  of, 
her  rights  in  her  husband's  estate  as  widow,"  and  she  took  the 
same,  not  as  a  beneficiary  under  the  will,  but  as  a  purchaser. 
In  Bkitchford  v.  Newberry,  99  111.  62,  we  said :  "A  provision 
by  will  in  lieu  of  dower  is,  in  fact  and  legal  effect,  a  mere 
oflFer  by  the  testator  to  purchase  out  the  dower  interest  for 
the  benefit  of  his  estate."  In  Isenhart  v.  Broivn,  1  Edw.  Cb. 
413,  the  court,  in  speaking  of  a  devise  in  lieu  of  dower,  said : 
"It  is  the  price  put  by  the  testator  himself  upon  the  right,  and 
which  she  is  at  liberty  to  accept.  Her  relinquishment  of  dower 
forms  a  valuable  consideration  for  the  testamentary  gifts.  In 
this  point  of  view  she  becomes  a  purchaser  of  the  property 
left  to  her  by  the  will.  So,  on  the  other  hand,  the  husband 
offers  a  price  for  his  wife's  legal  right  of  dower  which  he 
proposes  to  extinguish,  and  if  she  agrees  to  the  terms,  she 
relinquishes  it  and  is  entitled  to  the  price.  It  is  therefore  a 
matter  of  contract  or  convention  between  them,  and  what  she 
thus  becomes  entitled  to  receive  is  not  by  way  of  bounty,  like 
other  general  bequests,  but  as  purchase  money  for  what  slie 
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relinquishes."  See  2  Scribner  on  Dower,  469 ;  Fitts  et  ux.  v. 
Cook,  5  Gush.  569 ;  Carder  v.  Comrs,  of  Fayette  County,  supra. 

We  have  already  seen  that  a  prerequisite  to  the  applica- 
tion of  the  doctrine  of  election  is,  that  a  benefit  should  be 
conferred  upon  the  devisee  which  can  be  laid  hold  of  by  a  court 
of  equity  to  compensate  the  parties  from  whom  the  devise  is 
taken  by  the  election.  Had  the  widow  renounced  the  will,  it 
seems  clear  she  would  have  taken  more  out  of  her  husband's 
estate  than  is  devised  to  her  by  the  will,  and  taking,  there- 
fore, as  purchaser,  she  is  not  a  beneficiary  under  the  will, 
within  the  meaning  of  the  rule.  Moreover,  if  it  be  conceded 
that  Mrs.  Crowl  was  put  to  her  election,  it  seems  clear  that 
the  facts  relied  upon  as  showing  that  she  made  an  election  to 
take  under  the  will  are  ineffectual.  The  text  writers  and  de- 
cided cases  lay  down  the  rule,  with  practical  uniformity,  that 
where  one  has  an  election  between  several  inconsistent  courses 
of  action,  he  will  be  confined  to  that  he  first  adopts,  and  any 
decisive  act,  done  with  knowledge  of  his  rights  and  of  all  the 
facts,  determines  his  election,  and  estops  him  from  asserting 
to  the  contrary.  (Bigelow  on  Estoppel,  5t8.)  But  it  is  re- 
quisite, in  order  to  bind  a  party  by  election,  that  it  be  made 
with  full  knowledge  of  all  the  facts,  and  if  made  by  mistake 
or  under  misapprehension,  or  in  ignorance  of  the  facts  or  the 
rights  of  the  party,  it  will  not  be  conclusive.  2  Story's  Eq. 
Jur.  1097 ;  2  Jarman  on  Wills,  40,  et  seq.;  2  Eedfield  on  Wills, 
362,  and  note. 

In  Pratt  v.  Douglas,  38  N.  J.  Eq.  616,  it  appearing  that  the 
widow  had  acted  in  good  faith  and  upon  the  advice  of  coun- 
sel, it  was  said:  "When  a  party  is  bound  to  elect  between 
two  inconsistent  rights,  and  the  contention  is  that  an  election 
has  been  made  by  conduct,  it  must  be  shown  that  the  party 
acted  with  the  knowledge  of  his  rights, — ^that  knowing  he  could 
not  hold  the  property  which  he  was  otherwise  entitled  to,  and 
that  given  him  by  the  will,  he  acted  with  an  intention  to  re- 
linquish the  former  and  accept  the  latter."     And  it  was  held, 
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the  widow  having  acted  upon  the  advice  of  counsel,  that  the 
rights  were  not  inconsistent, — there  was  no  election, — citing 
Williams  v.  Thomburg,  L.  R.  (10  Ch.  App.)  329;  Dillon  y. 
Rarker,  1  Swanst.  359  ;  Bradbury  v.  Clark,  2  McN.  &  G,  298 ; 
Spread  v.  Morgan,  11  H.  L.  Gas.  588.  Where  the  rights  of 
third  persons  have  not  intervened,  an  election  made  in  ignor- 
ance, or  under  misapprehension  of  the  effect  of  the  act  or  the 
-extent  of  the  party's  rights,  is  not  binding,  and  may  be  re- 
voked. Pomeroy's  Eq.  Jur.  sec.  572;  McNatt  v.  McNatt, 
2  Stew.  Eq.  54 ;  Dillon  v.  Parker,  supra. 

The  last  case  cited  is  instructive  upon  the  point  under  con- 
sideration. There  the  son  had  devised  property  of  the  father 
to  sisters,  and  had  also  devised  an  estate  belonging  to  himself 
to  the  father.  The  father  entered  into  the  estate  devised  to 
him,  and  continued  in  the  possession  of  the  property  devised 
to  the  sisters.  It  was  insisted,  that  having  taken  the  property 
devised  to  him,  there  was  an  election  to  take  under  the  will, 
and  that  he  was  estopped  from  asserting  title  to  the  estate 
devised  to  the  sisters.  It  was  held,  upon  the  principle  before 
announced,  that  it  must  be  shown  that  he  was  apprised  of 
the  necessity  of  electing ;  that  knowing  he  could  not  hold  both 
the  property  to  which  he  was  previously  entitled  and  that 
which  was  given  to  him  by  his  son,  he  voluntarily  abandoned 
the  one  for  the  other ;  that  there  could  be  no  election  without 
an  intention  to  make  it,  upon  full  knowledge  of  the  effect  of 
the  acts  alleged  to  constitute  the  election.  See  Wake  v.  Wake, 
1  Ves.  Jr.  335 ;  Reynard  v.  Spence^  4  Beav.  103 ;  Edwards  v. 
Morgan,  3  Price,  728;  Winton  v.  Clifton,  21  Beav.  447;  Sop- 
ivith  V.  Mavghan,  30  id.  325  ;  King  v.  LaGrange,  50  Gal.  328  ; 
Beard  v.  Knox,  5  id.  252;  Evans*  Appeal,  51  Gonn.  435; 
Watson  V.  Watson,  128  Mass.  152;  Estate  of  Woodbum,  138 
Pa.  St.  606 ;  Cowdrey  v.  Hitchcock,  103  111.  262. 

It  affirmatively  appears,  that  shortly  after  the  death  of  her 
husband  Mrs.  Growl  sought  and  obtained  advice  from  reputa- 
ble attorneys  as  to  the  effect  that  taking  under  the  will  would 
31—149  III. 
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have  upon  her  title  and  interest  in  the  ISO-acre  tract  of  land, 
and  was  advised,  in  effect,  that  her  failure  to  renounce  the 
\\^ill  would  not  in  anywise  affect  her  title  thereto,  and  that 
she  acted  upon  such  advice.  She  continued  in  occupancy  of 
the  tracts  of  land  designated  as  the  homestead,  the  residence 
heing  upon  her  land,  and  the  barns,  etc.,  being  upon  land  of 
which  her  husband  was  seized,  asserting  title  and  ownership 
to  the  180  acres  inherited  by  her  from  her  mother,  until  Feb- 
ruary 12,  1875,  when  she  conveyed  the  same,  by  .warranty 
deed,  to  her  daughter,  Maria  A.  Growl,  reserving  to  herself  a 
life  estate  therein.  Conceding,  therefore,  that  the  case  is  one 
calling  upon  her  to  elect,  the  facts  shown  effectually  rebut  the 
presumption  of  any  intention  upon  her  part  to  abandon  her 
title  and  accept  in  lieu  of  it  the  provisions  made  by  the  will. 
Indeed,  it  is  as  clear  as  proof  can  make  it,  that  in  continuing 
to  occupy  the  homestead  and  accepting  the  devise  of  personal 
property  she  did  so  with  the  express  understanding,  on  her 
part,  that  she  was  not  thereby  electing  to  abandon  title  to 
her  land,  and  it  seems  clear  that  for  the  benefit  of  the  estate, 
and  to  its  advantage,  she  took  the  provisions  of  the  will  in 
discharge  of  her  rights,  as  widow,  in  her  husband's  estate, 
only.  We  are  of  opinion,  therefore,  that  in  no  view  of  the 
case  that  can  be  taken  was  the  title  of  Mrs.  Crowl  affected  by 
her  acceptance  of  the  provisions  made  for  her  in  the  will; 
that  the  title  remained  in  her,  to  all  intents  and  purposes,  as 
if  she  had  formally  renounced  its  provisions  for  her  benefit, 
and  that  by  her  deed  title  passed  to  Maria  A.  Crowl,  and  upon 
her  death,  intestate,  descended  to  her  heirs-at-law. 

The  remaining  question  to  be  considered  arises  under  the 
ninth  clause  of  the  will,  by  which  there  is  given  to  Maria  A. 
Crowl,  daughter  of  the  testator,  at  the  dearth  or  marriage  of 
his  widow,  "out  of  said  homestead,"  the  sum  of  $3000,  and 
the  principal  question  discussed  is,  whether  this  legacy  was 
vested  or  contingent.  Maria  A.  Carper,  (nee  Crowl,)  the  lega- 
tee, died  intestate  November  20, 1884,  leaving  appellants  her 
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only  heirs-at-law.  Mary  Ann  Growl,  the  widow,  died  without 
having  again  married,  March  29, 1891.  It  therefore  appears 
that  the  legatee  died  before  the  happening  of  the  contingency 
upon  which  the  legacy  was  payable,  and,  it  is  insisted,  the 
legacy  tlierefore  lapsed.  The  rule  formerly  seems  to  have 
been,  in  regard  to  sums  of  money  payable  out  of  land  in  fu- 
turo,  that  whether  charged  upon  the  real  estate  primarily,  or 
in  aid  of  the  personalty,  they  lapsed  if  the  legatee  died  before 
the  time  of  payment.  (2  Blackstone*s  Gom.  513;  2  Vern. 
439;  3  Atk.  112;  1  id.  482.)  "But,"  says  Mr.  Jarman,  (vol. 
2,  450,)  "this  doctrine  has  undergone  some  modification,  and 
the  established  distinction  now  is,  that  if  the  payment  be 
postponed  with  reference  to  the  circumstances  of  the  devisee 
of  the  money,  as,  in  case  of  legacy  to  A  to  be  paid  at  his  age 
of  twenty-one  years,  the  charge  fails,  as  formerly,  unless  the 
devisee  lives  to  the  time  of  payment.  But,  on  the  other  hand, 
if  the  postponement  of  payment  appear  to  have  reference  to 
the  situation  or  convenience  of  the  estate,  as,  if  land  be  de- 
vised to  A  for  life,  remainder  to  B  in  fee,  charged  with  a  legacy 
to  C,  payable  at  the  death  of  A,  the  legacy  will  vest  instanter, 
and,  consequently,  if  G  die  before  the  day  of  payment,  his 
representatives  will  be  entitled."  (See,  also,  2  Redfield  on 
Wills,  251 ;  Marsh  v.  Wheeler,  2  Edw.  Gh.  163.)  Pecuniary 
legacies  charged  on  land  are,  so  far  as  they  are  made  a  charge 
thereon,  to  be  considered  as  dispositions  pro  tanto  of  the  realty. 
O'Hara  on  Gonst.  of  Wills,  chap.  20,  sec.  3 ;  2  Jarman  on 
Wills,  450;  Scofield  v.  Olcott,  120  111.  362;  Theobald  on  Law 
of  Wills,  412,  et  8eq,;>  Green  v.  Hewitt,  97  111.  113. 

It  will  be  unnecessary  to  discuss  at  length  the  doctrine  of 
contingent  and  vested  remainders.  The  rule  is  well  estab- 
lished that  a  remainder  will  not  be  held  to  be  contingent, 
unless,  from  the  language  of  the  instrument,  that  result  was 
manifestly  intended,  otherwise  the  estate  will  be  regarded  as 
vested.  The  principles  applicable  to  the  vesting  of  devises 
of  real  estate  apply,  generally,  to  gifts  of  personalty.    Where,. 
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however,  there  is  no  original  gift  of  personalty,  but  only  a 
direction  to  pay  at  a  future  time,  the  vesting  will,  ordinarily, 
be  postponed  until  the  time  of  payment,  (1  Jarman  on  Wills, 
833.)  But  if  it  appear  that  the  time  relates  only  to  the  pay- 
ment, and  is  not  annexed  to  the  substance  of  the  gift,  the 
legacy  is  at  once  vested.  (Idem.)  In  the  former  case, — that 
is,  where  there  is  no  other  gift  than  the  mere  direction  to  pay 
infwturo, — the  doctrine  already  announced  applies,  and  if  it 
appear  that  the  payment  or  distribution  is  postponed  for  the 
convenience  of  the  estate,  the  legacy  becomes  vested  at  once, 
and  is  not  postponed  until  the  time  of  payment,  (Scqfield  v. 
Olcott,  supra;  Chapin  v.  CroWf  147  111.  219,  find  cases  cited;) 
the  rule  being,  that  if  the  payment  or  distribution  is  post- 
poned because  of  the  position  of  the  fund  or  estate  out  of 
which  it  is  to  be  paid,  the  legacy  vests  at  once,  and  the  time 
of  payment,  only,  is  postponed ;  on  the  other  hand,  if  the 
postponement  be  for  reasons  personal  to  the  legatee  or  devisee, 
the  remainder  is  contingent. 

In  the  provision  made  for  the  daughter,  Maria  A.,  the  tes- 
tator devises  and  orders  that  she  shall  have  her  support  "out 
of  the  avails  of  said  homestead,"  during  the  lifetime  or  wid- 
owhood of  the  testator's  wife,  and  at  her  death  or  marriage 
"have  out  of  said  homestead"  $3000.  There  is  here  a  devise 
of  $3000  to  the  daughter,  to  be  paid  out  of  the  homestead 
upon  the  event  of  the  marriage  or  death  of  the  testator's 
widow.  While  the  payment  might  be  accelerated  by  the  mar- 
riage of  the  widow,  the  event  upon  which  the  payment  was 
ultimately  to  be  made  was  certain.  There  was,  therefore,  no 
contingency  in  respect  of  the  time  when  the  legacy  should  vest 
in  possession,  and  the  postponement  related  only  to  the  time 
of  payment,  and  was  in  no  way  annexed  to  the  substance  of 
the  gift.  It  would  therefore,  under  the  rules  announced,  seem 
clear  that  the  legacy  vested  in  presenti  in  the  daughter.  The 
same  result  will  follow  if  the  gift  is  held  to  lie  in  the  mere  di- 
rection to  pay  the  legacy  out  of  the  homestead,  upon  the  death 
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of  the  widow.  The  case  would  fall  within  the  rule  stated,  that 
where  ^he  postponemeDt  is  for  the  convenience  of  the  estate, 
as,  to  let  in  a  prior  gift  for  life,  the  legacy  is  vested,  and  th^ 
time  of  payment,  only,  is  postponed.  By  the  eighth  clause 
of  the  will  the  estate  upon  which  the  legacy  is  charged  was 
devised  to  the  wife  of  the  testator  for  life  or  widovfhood,  and 
by  the  ninth  clause  the  avails^  of  the  same  estate  are  charged 
with  the  support  of  the  daughter  during  the  same  period. 
The  manifest  purpose  of  postponing  payment  of  the  legacy 
was  to  preserve  the  estate  intact  to  the  life  tenant,  and  for  the 
support  of  the  daughter.  The  legacy  was  therefore  vested  in 
interest  uj^on  the  death  of  the  testator,  and  upon  the  decease 
of  the  legatee  went  to  her  personal  representatives,  postponed 
until  the  happening  of  the  event  upon  which  it  was  payltble. 
It  clearly  appears  to  have  been  the  intention  of  the  testator 
that  the  legacy  should  be  charged  upon  the  real  estate  desig- 
nated as  the  homestead,  and  a  fund  therel:^  created  out  of 
which  it  should  be  paid,  and  it  follows,  that  unless  the  fund 
thus  created  has  failed,  it  is  alone  liable  for  the  payment 
thereof.  (1  Roper  on  Legacies,  198,  670,  et  seq.;  3  Pomeroy's 
Eq.  Jur.  sec.  1133,  note  1.)  It  is  unimportant,  in  the  payment 
of  a  demonstrative  legacy,  as  is  here  created,  that  a  part  of 
the  fund  out  of  which  it  is  payable  has  failed,  if  sufficient  re- 
mains to  satisfy  the  legacy,  for  by  the  will  it  is  charged  against 
all  and  every  portion  of  the  fund.  Here,  the  fund  as  to  the 
180-acre  tract  belonging  to  the  wife,  if  it  be  held  to  have  been 
the  intention  of  the  testator  to  include  the  same  therein,  has 
failed.  But  this  by  no  means  defeats  the  right  to  have  satis- 
faction of  the  legacy  out  of  the  residue  of  the  land  out  of 
which  it  wf^  to  be  raised.  Nor  does  the  fact  that  the  title  to 
the  land  is  in  the  legatee,  under  the  circumstances  of  this 
case,  merge  or  abate  any  portion  of  the  devise.  Where  the 
person  in  whose  favor  the  charge  exists  comes  into  the  inher- 
itance upon  which  the  legacy  is  charged,  there  is  a  merger, 
either  total  or  pro  tanto,  of  the  legacy.    2  Pomeroy's  Eq.  Jur. 
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sec.  768,  et  seq.;  Chester  v.  Willes,  Ambler,  246 ;  Forbes  v. 
Moffatt,  18  Ves.  384;  Seys  y.  Price,  9  Mod.  120;  Preston 
on  the  Law  of  Merger,  *567.  But  that  principle  can  have  no 
application  here,  for  the  reason  that  the  estate  not  belonging 
to  the  testator  was  in  nowise  subject  to  the  charge  by  him. 
It  would  not  for  a  moment  be  contended,  if  the  conveyance 
by  Mrs.  Growl  had  been  to  a  stranger,  that  the  assertion  of 
title  in  him  to  the  180-acre  tract  would  in  anywise  affect  the 
legacy  of  $3000  to  the  daughter.  Here  the  daughter,  Maria 
A.,  took  the  title  as  purchaser  from  her  mother,  and  holds  it 
independently  of  any  right  acquired  by,  through  or  under  the 
testator. 

The  decree  of  the  court  below  will  accordingly  be  reversed, 
and  the  cause  remanded  to  that  court  for  further  proceedings 
not^inconsistent  with  this  opinion. 

Decree  reversed. 


,49    4S6|  ISADORE   CoHN 
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81a     64  m  -r.  n,  -r 

nSTm]  The  People  of  the  State  of  Illinois. 


Filed  at  Oltaita  March  31, 1894, 

1.  Statutes — conatruciion — the  title.  It  is  one  of  the  cardinal  prin* 
ciples  of  construction  that  the  intention  of  the  law-maker  is  to  be 
found  and  given  effect,  and  when  there  is  otherwise  doubt  or  obscnritj 
in  the  act,  or  its  meaning  is  doubtful,  resort  may  be  had  to  the  title  of 
the  act  to  enable  the  court  to  discover  the  intent,  and  remove  what 
might  otherwise  be  uncertain  or  ambiguous. 

2.  Under  our  constitutional  provision,  the  legislature,  in  the  enact- 
ment of  laws,  must  prepare  and  adopt  the  title,  to  the  end  that  it  shall 
express  the  general  subject  of  the  act.  Such  title  can  n<3t  be  resorted 
to  to  extend  or  restrain  any  positive  provision  in  the  body  of  theaot 
itself. 

3.  There  may  be  included  in  an  act,  means  which  are  reasonably 
adapted  to  secure  the  objects  indicated  by  the  title,  without  rendering 
the  act  void,  under  the  constitutional  inhibition.  When  the  general 
purpose  is  declared  in  the  title,  the  means  for  its  accomplishment 
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provided  by  the  act  will  be  presumed  to  be  intended  as  a  neoessary 
incident. 

4.  Tbabe-uarks — statute  constitutional.  Tiie  aot  entitled  "An  act  to 
protect  associations,  unions  of  workingnien  and  persons  in  their  labels, 
trade-marks  and  forms  of  advertising,"  is  not  in  violation  of  section  13, 
article  4,  of  the  constitution,  which  provides  that  "no  act  hereafter 
passed  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title." 

5.  The  aot  to  protect  associations,  unions  of  worJsingmen  and  persons 
in  their  labels,  traSe-marks  and  forms  of  advertising,  Is  not  obnoxious 
to  the  constitution,  (art.  4,  sec.  22,)  which  prohibits  the  passage  of  local 
or  special  laws  and  the  granting  of  special  privileges,  etc. 

6.  Same — whether  lawful.  To  be  a  lawful  trade-mark  the  emblem 
must  avoid  transgressing  the  rules  of  morality  and  public  policy.  A 
party  may,  without  condemning  or  aspersing  the  product  of  other 
manufacturers,  commend  the  article  he  has  for  sale,  or  he  may  lawfully 
procure  the  certificate  of  others  as  to  the  quality  of  the  article  he  places 
upon  the  market. 

7.  A  label  to  be  attached  to  boxes  of  cigars  read  as  follows :  "This 
certifies  tliat  the  cigars  contained  in  this  box  have  been  made  by  a 
first-class  workman,  a  momber  of  the  Cigar  Makers'  International  Union 
of  America,  an  organization  opposed  to  inferior,  rat-shop,  coolie,  prison 
or  filthy  tenement-house  workmanship,  '^q  therefore  recommend 
these  cigars  to  all  smokers  throughout  the  world,"  et^.,  and  signed  by 
the  president  of  the  union  :    Held,  that  the  label  was  not  illegal. 

8.  EviDBNCB — proof  of  adoption  of  label — ceriiftcate  of  Secretary  of 
State,  In  a  prosecution  for  using  a  counterfeit  or  imitation  of  a  label, 
trade-mark  or  form  of  advertisment  of  any  person,  union  or  association, 
knowing  the  same  to  be  a  counterfeit,  the  certificate  of  the  Secretary 
of  State,  under  his  hand  and  seal,  issued  in  conformity  with  section  3 
of  the  act  of  1891,  to  protect  associations,  etc.,  in  their  labels,  is  suffl- 
cieut  proof  of  the  adoption  of  such  label,  trade-mark  or  advertisement, 
and  of  the  right  to  adopt  the  same. 

Writ  op  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  E.  F.  Dunne,  Judge,  presiding. 

Messrs.  Reed,  Brown  &  Allen,  for  the  plaintiff  in  error: 
The  label  in  this  case  is  not  valid  as  a  label,  trade-mark  or 
advertisement,  but  on  its  face  is  a  libel  and  aspersion  upon  all 
cigars  not  made  by  members  of  the  international  union.  The 
record  is  destitute  of  proof  that  this  label  was-  ever  adopted 
by  such  union.     United  States  v.  Braun,  39  Fed.  Rep.  775. 
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The  statute  is  void,  on  the  ground  it  embraced  more  than 
one  subject.  Leach  v.  People,  122  111.  420;  People  v.  MeUen, 
32  id.  181;  People  v.  Deaconesses,  71  id.  229;  Middleport  v. 
Insurance  Co.  82  id.  562;  Welch  v.  Post,  99  id.  471 ;  Lamed 
V.  Tiernan,  110  id.  173;  Fuller  v.  People,  92  id.  182;  SneU 
V.  Chicago,  133  id.  413;  Case  v.  Loftus,  43  Fed.  Eep.  839; 
Hronek  v.  People,  134  111.  139  ;  Search  v.  Ellicott,  72  Md.  22 ; 
People  V.  Congdon,  77  Mich.  351 ;  Davies  v.  Supervisors,  89  id. 
295 ;  I»  re  Breene,  14  Col.  401 ;  jBroofcs  v.  Peo/^fe,  id.  413. 

Mr.  M.  T.  Moloney,  Attorney  General,  and  assistants  T.  J. 
ScoFiELD  and  M.  L.  Newell,  for  the  People. 

Messrs.  Clifford  &  Moohe,  also  for  the  People: 

As  to  the  title  of  the  act,  and  its  sufficiency,  see  Lamed  v. 

Tiernan,  1 10  111.  173  ;   People  v.  Hazelwood,  116  id.  319  ;  Haw- 

tJwrn  V.  People,  109  id.  302. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court: 

This  was  a  prosecution  of  the  plaintiff  in  error  for  the  vio- 
lation of  section  2  of  an  act  entitled  "An  act  to  protect  asso- 
ciations, unions  of  workingmen  and  persons  in  their  labels, 
trade-marks  and  forms  of  advertising,"  in  force  July  1,  1891. 
Before  a  justice  of  the  peace  he  was  found  guilty  and  a  fine 
imposed.  On  appeal  to  the  Criminal  Court  by  the  defendant 
a  trial  was  had  by  jury,  resulting  in  a  verdict  of  guilty,  and 
a  judgment  for  $100  fine,  and  costs,  rendered. 

Section  1  of  the  act  under  consideration  provides :  "When- 
over  any  person,  association  or  union  of  workingmen  have 
adopted,  or  shall  hereafter  adopt,  for  their  protection,  any 
label,  trade-mark  or  form  of  advertisement  announcing  that 
goods  to  which  such  label,  trade-mark  or  form  of  advertise- 
ment shall  be  attached,  were  manufactured  by  such  person 
or  by  a  member  or  members  of  such  association  or  union,  it 
shall  be  unlawful  for  any  person  or  corporation  to  counterfeit 
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or  imitate  such  label,  trade-mark  or  form  of  advertisement. 
Every  person  violating  this  section  shall,  upon  conviction,  be 
punished  by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  one  year,  or  by  a  fine  of  not  less 
than  $100  nor  more  than  $200,  or  both."  Section  2  is  as 
follows :  "Every  person  who  shall  use  any  counterfeit  or  im- 
itation of  any  label,  trade-mark  or  form  of  advertisement  of 
any  such  person,  union  or  association,  knowing  the  same  to 
be  counterfeit  or  imitation,  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  imprisonment  in  the  county  jail  for 
a  term  of  not  less  than  three  months  nor  more  than  ofie  year, 
or  by  a  fine  of  not  less  than  $100  nor  more  than  $200,  or 
both."     Laws  of  1891,  page  202. 

The  plaintiff  in  error  was  a  dealer  in  cigars,  and  it  is  shown 
that  certain  witnesses  produced,  applied  to  him  for  the  pur- 
chase of  cigars  by  the  box ;  that  they  objected  to  purchasing 
unless  there  were  upon  the  boxes  what  were  known  as  the 
"Union  Labels;"  that  there  were  no  such  labels  upon  the 
boxes  produced  by  the  plaintiff  in  error  and  offered  to  be  sold. 
The  plaintiff  in  error  thereupon  took  these  boxes  of  cigars, 
went  into  the  back  part  of  his  store,  and  returned  with  boxes 
having  labels  on  them.  The  witnesses  then  paid  for  them  and 
took  them  away.  The  boxes  were  produced  and  identified  as 
being  those  sold  to  the  witnesses  by  plaintiff  in  error,  and 
upon  each  of  which  was  a  label  purporting  to  be  the  label  of 
the  Cigar  Makers'  International  Union  of  America.  This  label 
is  a  small  blue  paster,  on  which  is  printed  the  following : 

**Thi8  certifies  that  the  cigars  contained  in  this  box  have 
been  made  by  a  first-class  workman,  a  member  of  the  Cigar 
Makers'  International  Union  of  America,  an  organization  op- 
posed to  inferior,  rat-shop,  coolie,  prison  or  filthy  tenement- 
house  workmanship.  Therefore  we  recommend  these  cigars 
to  all  smokers  throughout  the  world.  All  infringements  upon 
this  label  will  be  punished  according  to  law. 

A.  Strasser,  Pres.  C.  M,  I,  U.  of  America.^* 
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^It  is  shown  that  the  labels  are  issued  by  the  association  to 
its  members  bearing  the  local  stamp  and  factory  number  of 
the  particular  factory  to  which  they  are  issued.  It  was  shown 
that  the  labels  upon  the  boxes  purchased  by  the  witnesses 
fro;n  Cohn  were  counterfeit  imitations  of  the  labels  issued  by 
the  Cigar  Makers'  International  Union  of  America.  To  prove 
the  adoption  of  this  trade-mark  by  the  Cigar  Makers*  Inter- 
national Union  of  America,  the  People  introduced  in  evidence 
a  certificate  of  the  Secretary  of  State,  under  his  hand  and 
seal,  issued  in  conformity  with  the  provisions  of  section  3  of 
the  act  under  consideration.  That  section  provides  that  every 
person,  association  or  union  of  workingmen  that  has  hereto- 
fore adopted  or  shall  hereafter  adopt  a  label,  trade-mark  or 
form  of  advertisement,  as  aforesaid,  may  file  the  same  for 
record  in  the  ofiSce  of  the  Secretary  of  State,  by  leaving  two 
copies,  counterparts  or  fac  similes  thereof,  with  the  Secretary 
of  State,  and  the  Secretary  shall  deliver  to  such  person,  asso- 
ciation or  union  so  filing  the  same,  a  duly  attestect  certificate 
of  the  record  of  the  same.  It  is  then  provided  that  "such 
certificate  of  record  shall,  in  all  suits  and  prosecutions  under 
this  act,  be  suflBcient  proof  of  the  adoption  of  such  label, 
trade-mark  or  form  of  advertisement,  and  of  the  right  of  said 
person,  association  or  union  to  adopt  the  same."  It  was 
proved  that  the  Cigar  Makers'  International  Union  of  America 
was  an  association  of  workingmen, —  of  cigar  makers;  that 
the  cigars  sold  by  Cohn  were  manufactured  by  Gustave  Ed- 
delstone ;  that  at  the  time  he  sold  the  cigars  to  Cohn  Bros., 
of  which  firm  plaintiff  in  error  was  a  member,  there  were  no 
blue  labels  on  the  boxes  and  none  were  delivered  with  the 
cigars ;  that  they  were  not  made  by  a  union  factory. 

It  is  objected  that  the  evidence  was  insufficient  to  warrant 
the  verdict.  It  need  only  be  said  that  there  was  evidence 
sufficient  to  justify  the  jury  in  finding  the  defendant  guilty  of 
using  a  counterfeit  or  imitation  label,  within  the  meaning  of 
section  2  of  the  act  before  quoted. 
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It  is  next  insisted  that  the  statute  is  in  violation  of  section 
13  of  article  4  of  the  constitutioD,  providing  that  "no  act  here- 
after passed  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  The  title  of  the  act  is,  "An 
act  to  protect  associations,  unions  of  workingmen  and  persons 
in  their  labels,  trade-marks  and  forms  of  advertising."  It  is 
said  by  counsel,  that  while  there  are  provisions  of  the  act  de- 
signed to  protect  trade-marks,  the  provisions  of  sections  1, 
2,  4,  6  and  7  relate  to  the  punishment  of  imitators  or  coun- 
terfeiters and  those  using  such  imitations  and  counterfeits, 
and  are  not  enacted  for  the  protection  of  the  owners  of  the 
labels,  trade-marks  or  forms  of  advertising,  and  therefore  are 
not  within  the  title  of  the  act.  As  said  in  Lamed  v.  Tiernan, 
110  Dl.  177:  **The  decisions  concur  in  laying  down  sub- 
stantially the  rule,  that  in  consistency  with  that  provision 
there  may  be  included  in  an  act  means  which  are  reasonably 
adapted  to  secure  the  objects  indicated  by  the  title."  (See 
cases  there  cited.)  When  the  general  purpose  is  declared  in 
the  title,  the  means  for  its  accomplishment  provided  by  the 
act  will  be  presumed  to  be' intended  as  a  necessary  incident. 
{O'Leary  v.  Cook  County,  28  Dl.  -534 ;  People  ex  rel.  v.  Hazel- 
wood,  116  id.  319;  McOum  v.  Board  of  Education,  110  id. 
123.)  The  penalties  for  the  counterfeiting  and  for  the  use 
of  imitations  and  counterfeits,  while  intended  as  punishment 
for  the  violation  of  public  law,  are  imposed  to  protect,  in  the 
language  of  the  title,  associations  and  others  entitled  to  use 
labels^  trade-marks  and  forms  of  advertisement,  in  the  use 
thereof.     The  objection  is  not  well  taken. 

It  is  next  said  by  counsel  that  "the  statute  is  wholly  void, 
because  it  is  obnoxious  to  the  constitutional  inhibition  (art.  4, 
sec.  22,)  which  provides  that  the  General  Assembly  shall  not 
pass  local  or  special  laws  granting  any  incorporation,  associa- 
tion or  individual  any  special  privilege,  immunity  or  franchise 
whatever."  It  is  urged,  that  while  "persons"  are  protected  in 
their  labels,  etc.,  without  regard  to  their  avocations,  "asso- 
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ciations  or  unions,  to  avail  of  the  act,  must  be  associations  or 
unions  of  \yorkingmen."  This  contention  arises  from  a  misap- 
prehension of  the  statute.  It  seems  clear  that  the  legislature 
intended  that  any  person,  or  any  association  of  whomsoever 
formed,  or  any  union  of  workingmen,  might  adopt  such  label, 
etc.  If  it  be  permissible  to  refer  to  the  title  of  this  act,  tbis 
at  once  becomes  apparent.  By  reference  to  section  1,  before 
quoted,  it  will  be  seen  it  is  there  provided,  that  "whenever  any 
person,  association  or  union  of  workingmen  have  adopted  a 
label,"  etc.  The  language  of  section  2  is,  "person,  union  or 
association,"  while  sections  3  and  4  are  the  same  as  section  1. 
Now,  referring  tb  the  title,  it  is  seen  that  it  is  "An  act  to  pro- 
tect associations,  unions  of  workingmen  and  persons  in  their 
labels,"  etc. 

Pormerly,  when  the  titles  of  acts  were  no  necessary  part  of 
legislation,  the  title  was  not  to  be  considered  in  construing  the* 
statute.     (Plummery.  People,  74  111.  361 ;  Wills  v.  Wilkins,  6- 
Mod.  62;  Endlich  on  Interpretation  of  Statutes,  sec.  58,  and 
note.)    It  is,  however,  ^otherwise,  where,  by  virtue  of  constitu- 
tional provision,  the  legislature  must  prepare  and  adopt  the 
title,  to  the  end  that  it  shall  express  the  general  purposes  of 
the  act.     It  can  not  be  resorted  to  to  extend  or  restrain  any 
positive  provision  in  the  body  of  the  law  itself.     (Hadden  v» 
Collector,  etc.  6  Wall.  107;   Williams  v.  Williams,  S  N.  Y.  535; 
Meyer  v.  Western  Car  Co.  102  U.  8.  1 ;   Eby's  Appeal,  70  Pa. 
St.  311 ;   HaldermaiCs  Appeal,  i04  id.  251.) "  It  is  one  of  the 
cardinal  principles  of  construction  that  the  intention  of  the 
law-makers  is  to  be  found  and  given  efi^ct,  and  where  there 
is  otherwise  doubt  or  obscurity  iri  the  act,  or  its  meaning  is 
doubtful,  resort  may  be  had  to  thetitle  of  the  act  to  enable 
the  court  to  discover  the  intent,  and  remove  what  otherwise 
misht  be  uncertain  or  ambiguous.     (United  States  v.  Palmer, 
3  Wheat.  631 ;  cases  supra.)    The  term  "unions,"  as  thus  ap- 
plied, has  come  to  have  a  definite  and  well  understood  mean- 
ing, and  it  is  to  be  presumed  that  the  legislature,  in  using 
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the  broader  and  more  comprehensive  term  "associa.tions,"  and 
at  the  same  time  making  the  law  applicable  to  all  persons,  in- 
tended the  use  of  the  words  in  their  ordinary  sense  and  signifi- 
cation. There  is,  indeed,  no  n^ore  reason  for  saying  that  by 
"associations"  is  meant  associations  of  workingmen,  thereby^ 
limiting  the  nsual  and  ordinary  meaning  of  the  term,  than 
there  is  to  say  that  the  word  "persons,"  as  used  in  the  act, 
should  be  construed  as  applying  to  workingmen,  only.  The 
word  "person"  would  have  the  effect  of  extending  the  act  to, 
and  would  include,  artificial  as  well  as  natural  persons.  (Rev. 
Stat.  sec.  1,  chap.  131.)  The  objection  is  not  tenable..  Haw- 
thorn V.  People,  109  111.  302. 

It  is  next  objected  that  the  label,  an  imitation  and  C9un- 
terfeit  of  which  is  alleged  to  have  been  unlawfully  used  by 
plaintiff  in  error,  could  not  have  been  rightfully  adopted  either 
as  a  label,  trade-mark  or  form  of  advertisement.  It  is  said 
that  it  transgresses  the  rules  of  morality  and  public  policy. 
We  are  referred  to  the  rule  in  respect  of  trade-marks,  that  "to 
be  a  lawful  trade-mark  the  emblem  must  avoid  transgressing 
the  rules  of  morality  and  •public  policy,"  (Brown  on  Trade- 
marks, sec.  602,)  an^  also  to  the  case  of  McVey  v.  Brendel, 
144  Pa.  St.  235,  decided  by  the  Supreme  Court  of  Pennsyl- 
vania, which  was  a  proceeding  in  equity  to  restrain  the  use  of 
imitations  of  the  label  adopted  by  the  Cigar  Makers*  Interna- 
tional Union  of  America.  It  is  conceded  there  is  no  statute 
in  that  State  protecting  labels  adopted  by  dealers,  etc.  The 
case  is  cited  mainly  for  the  purpose  of  showiifg  the  construc- 
tion placed  upon  the  blue  label  by  that  court,  the  case  having 
been  decided  upon  other  grounds.  With  all  due  deference,  we 
are  unable  to  concur  in  the  views  of  the  learned  judge  who 
delivered  the  opinion  of  the  court.  By  reference  to  the  label 
heretofore  set  out,  it  will  be  seen  that  it  is  a  certificate,  signed 
by  the  president  of  the  Cigar  Makers'  International  Union  of 
America,  certifying  that  the  cigars  contained  in  the  box  upon 
which  it  is  placed  were  "made  by  a  first-class  workman,  a 
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member  of  the  Cigar  Makers*  International  Union  of  America, 
an  organization  opposed  to  inferior,  rat- shop,  coolie,  prison 
or  filthy  tenement-house  workmanship,"  and  it  concludes; 
"Therefore  we  recommend  these  cigars  to  all  smokers  through- 
out the  world."  The  purpose,  as  derived  from  the  label  itself, 
is,  to  send  the  cigars  out  to  the  public  with  the  assurance  that 
they  are  made  by  a  first-class  workman,  who  belongs  to  an 
order  opposed  to  the  inferior  workmanship  designated.  It  will 
be  observed  that  the  label  attacks  no  other  manufacturer  of 
cigars.  It  says,  simply,  in  effect,  these  cigars  are  not  the  pro- 
duct of  inferior,  rat-shop,  coolie,  prison  or  filthy  tenement- 
house  workmanship.  Can  it  be  said  that  one  may  not» 
without  condemning  or  aspersing  the  product  of  other  man- 
ufacturers, commend  the  article  he  has  for  sale?  If  he  may 
do  so  himself,  may  he  not  procure  the  certificate  of  others  as 
to  the  quality  of  the  article  he  puts  upon  the  market?  If  one 
is  engaged  in  the  manufacture  of  wine,  is  it  an  aspersion 
upon  the  product  of  other  manufacturers  that  a  wine  growers' 
association  certifies  that  his  wine  is  the  pure  juice  of  the  grape, 
free  from  adulteration?  Certainly  not.  This  label  does  not 
say,  or  purport  to  say,  that  cigars  made  by  non-union  men 
are  of  the  inferior  class  mentioned,  or  that  cigars  made  by 
non-union  men  are  not  free  from  the  impurity  or  taint  to 
which  they  might  be  subjected  by  such  workmanship.  It  does, 
in  effect,  say  that  cigars  are  upon  the  market  which  are  the 
product  of  rat-shops,  filthy  basements,  of  Chinese  establish- 
ments, of  prisons  and  tenement-houses,  and  proposes  to  assure 
customers  that  cigars  sold  under  this  label  are  not  the  pro- 
duct of  such  establishments.  This  and  nothing  more.  And 
can  it  be  doubted  that  public  policy  would  be  best  served  if 
all  manufacturers  of  cigars  would  truthfully  make  the  like 
assurance  to  the  public  ? 

We  need  not  extend  this  discubsion.     We  are  of  opinion 
that  the  label  adopted  by  the  Cigar  Makers'  International 
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Union  of  America  is  neither  immoral  nor  against  public  pol- 
icy, and  might  lawfully  be  adopted  by  that  body. 

Other  errors  are  assigned  which  have  been  carefully  con- 
sidered, but  are  not  deemed  of  sufficient  importance  to  merit 
discussion. 

The  judgment  of  the  Criminal  Court  of  Cook  county  will  be 

affirmed. 

Judgment  affirmed. 


Thb  Chicaqo  and  Northwestern  By.  Co.  v.  Citt  07  Chicago, 

and 
Same  v.  Same. 

Filed  at  Ottayta  March  31,  1894. 

The  questions  discussed  in  argument  in  these  cases  have  been  settled 
by  decisions  of  this  court  already  announced. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Per  CxmiAM :  The  questions  raised  in  these  cases  are  the 
same.  They  are  appeals  from  judgments  of  condemnation 
across  appellant's  right  of  way,  for  streets.  We  regard  the 
questions  discussed  in  the  argument  of  counsel  for  appellant 
as  settled  adversely  to  their  contention  by  the  decisions  of  this 
court  already  announced.  Chicago  and  Northwestern  Railway 
Co.  V.  Cit^f  of  Chicago y  148  111.  141';  Illinois  Central  Railroad 
Co,  V.  City  of  Chicago  J  138  id.  453;  Chicago  and  Northwestern 
Railway  Co.  v.  City  of  Chicago,  140  id.  309 ;  Illinois  Central 
Railroad  Co.  v.  City  of  Chicago,  141  id.  586. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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•208   nos 

208    «109 


Rosalie  E.  Kbeitz,  Admx. 

V. 

Charles  F.  A.  Behrensmeteb. 

Filed  at  Springfield  April  2, 1894. 

1.  CoiCMON  liAW—adopted  in  this  State.  By  ohapter  28  of  the  Revised 
Statutes  the  common  law  of  England  is  declared  in  force  in  this  State, 
and  the  common  law  of  England  may  be  found  by  reference  to  the 
decisions  of  the  common  law  courts  of  that  country. 

2.  Ofpicek — compensation  an  between  officera  de  facto  and  dejure. 
By  the  common  law,  and  the  weight  of  authority  in  the  United  States,  a 
dejure  officer  has  a  right  of  action  to  recover  against  an  officer  de  facto^ 
by  reason  of  the  intrusion  of  the  latter  into  the  office,  and  his  receipt 
of  the  emoluments  thereof.  This  principle  is  of  a  general  nature,  and 
applicable  to  our  condition. 

3.  Same— riflf/i<  to  fees  of  office  by  person  contesting  election  of  the 
incumbent.  The  contestant  of  an  election  who  succeeds  after  the  term 
of  office  has  expired,  will  be  entitled  to  the  fees  or  salary  received  by 
the  incumbent  of  the  office,  notwithstanding  the  contestant  may  not 
have  qualified  and  may  not  have  received  his  commission. 

4.  Ofpiok — nature  of  the  right  to.  While  it  is  true,  in  this  State,  that 
a  public  officB  is  not  a  franchise  or  an  incorporeal  hereditament,  but 
is  a  mere  public  agency,  created  for  the  benefit  of  the  State,  yet  the 
salary  or  emoluments  annexed  to  a  public  office  are  incident  to  the 
right  to  the  office,  and  not  to  the  mere  exercise  of  its  duties  or  to  its 
occupancy ;  and  whether  the  compensation  of  the  officer  is  by  fees  or 
a  salary,  the  rule  is  the  same. 

5.  The  purpose  of  section  10,  article  10,  of  the  constitution  of  1870, 
providing  that  county  boards  should  fix  the  compensation  of  county 
officers,  with  their  necessary  clerk  hire  and  other  expenses,  to  be  paid, 
in  all  cases  where  fees  were  provided  for,  out  of  the  fees  collected,  was 
to  limit  the  amount  of  compensation  an  officer  is  to  receive  to  a  certain 
sum,  if  the  fees  amounted  to  that  sum,  and  the  residue  to  be  paid  into 
the  county  treasury. 

6.  Same— /e^s  and  salary.  And  section  12  of  article  10,  which  pro- 
vided that  all  laws  fixing  fees  of  certain  officers  should  terminate  with 
the  terms  of  those  who  might  be  in  office  at  the  first  meeting  of  the 
General  Assembly  ^fter  the  adoption  of  the  constitution,  and  that  the 
General  Assembly  should,  by  general  law,  uniform  in  its  operation, 
provide  for  and  regulate  the  fees  of  said  officers  and  their  successors. 
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so  as  to  reduce  the  same  to  a  reasonable  compensation  for  services 
actually  rendered,  and  classify  counties,  etc.,  had  for  its  object  the 
abolition  of  special  acts  fixing  fees,  and  aimed  to  declare  a  rule  of 
uniformity  in  fees  in  the  several  counties  of  the  several  classes,  with 
uniform  compensation,  within  the  limited  discretion  of  the  various 
county  boards,  for  services  actually  rendered  by  the  dejure  oflQcers  in 
such  counties. 

7.  The  purpose  of  the  section  of  the  constitution  was  not  legislative, 
but  a  limitation  on  and  requirement  for  legislation.  In  providing  for 
legislation  looking  to  a  reasonable  compensation  for  the  services  actu- 
ally rendered,  it  was  not  the  aim  or  object  of  that  section  to  establish 
a  rule  that  would  allow  a  mere  usurper  of  an  office,  actually  rendering 
service,  the  right  to  claim  and  retain  the  compensation  to  be  fixed  as 
provided  by  that  section. 

8.  Same — title  to  office — evidence  thereof.  The  title  of  one  to"  an 
office  is  complete  as  soon  as  a  majority  of  the  votes  are  cast  for  him. 
The  commission  is  evidence  of  title,  but  is  not  the  title.  The  title  is 
conferred  by  the  votes  of  the  electors.  A  judgment  in  favor  of  one  in 
a  proceeding  to  contest  an  election,  determines  his  right  to  the  office. 

9.  The  statute  requiring  the  oath  of  office  and  bond  to  be  given  by 
or  within  a  specified  time,  applies  only  to  persons  to  whom  the  certifi- 
cates of  election  have  been  given,  or  who  have  been  declared  elected. 
Where  an  election  has  been  contested,  and  the  contestant  succeeds, 
the  requirement  to  qualify  within  a  prescribed  time  does  not  apply 
until  the  termination  of  the  contest. 

10.  Same — right  to  fees.  However  great  the  hardship  may  be,  the 
rule  of  law  has  long  been  settled  in  this  State  that  the  de  jure  officer 
may  recover  the  fees  or  salary  paid  to  a  de  facto  officer,  and  the  rule  is 
not  changed  by  reason  of  one  holding  a  certificate  of  election,  and 
entering  in  good  faith,  under  a  mistaken  belief  of  right. 

11.  Limitation  —  action  to  recover  fees  during  contest  of  election. 
Where  an  election  of  one  as  county  treasurer  is  contested,  and  the 
contest  is  not  decided  until  after  the  expiration  of  the  term  of  the  of- 
fice, under  the  Statute  of  Limitations  (chap.  83,  sec.  15,)  the  contestant 
will  have  no  cause  of  action  to  recover  the  fees  and  emoluments  of  the 
office  until  the  contest  is  determined,  and  the  Statute  of  Limitations 
will  not  begin  to  run  until  a  cause  of  action  accrues. 

Appeal  from  ihe  Appellate  Court  for  the  Third  District ; — 
beard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adam^ 
county ;  th#  Hon.  Oscar  P.  Bonnby,  Judge,  presiding. 
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Mr.  H.  S.  Davis,  and  Messrs.  Garter,  Gotert  k  Papb,  for 
the  appellant : 

The  party  holding  the  certificate  of  election  is  entitled  to 
the  office,  pending  a  contest  of  his  election.  People  v.  Head, 
25  111.  326 ;  People  v.  Rices,  27  id.  242. 

A  refusal  to  serve  would  have  subjected  Kreitz  to  indictment, 
and  forfeiture  of  not  exceeding  $1000.  Eev.  Stat.  chap.  36, 
sec.  ,16. 

This  court  would  have  compelled  him  to  serve.  People  v. 
Williams,  145  111.  573. 

In  Mai(field  v.  Moore,  53  111.  429,  the  contestant  was  com- 
missioned and  invested  with  his  official  functions  during  the 
term,  and  in  suing  for  his  fees  proved  himself  both  the  de  jure 
and  de  facto  officer.     Stuhr  v.  Currati,  43  Am.  R.  353. 

It  will  not  be  contended,  we  assume,  that  appellee  had  any 
property  in  the  office  of  county  treasurer.  It  has  been  so 
uniformly  held  in  this  country  that  no  such  property  rights 
exist,  that  we  hardly  deem  it  worth  while  to  cite  authorities. 
Mechem  on  Public  Officers,  sec.  464,  and  cases  cited. 

A  public  office  is  a  mere  public  agency,  created  for  the 
benefit  of  the  State.  It  is  not  an  incorporeal  hereditament 
in  this  country,  as  in  England.  It  is  not  a  franchise.  (People 
V.  Holtz,  92  111,  426;  Graham  v.  People,  104  id.  321.)  It  is 
held  neither  by  grant  nor  contract.  It  can  not  be  sold,  as- 
signed or  incumbered.  The  term  is  fixed,  "with  a  view  of 
public  utility,  and  not  for  the  purpose  of  granting  the  emolu- 
ments during  that  period  to  the  office  holder." 

If,  then,  the  office  is  not  the  property  of  the  holder  of  the 
legal  title,  and  if  the  fees  established  by  law  are  not  his  prop- 
erty, but  the  property  of  the  county,  out  of  which  it  must 
pay  a  reasonable  compensation  for  necessary  services  ren- 
dered for  it,  and  if  there  is  no  privity  between  the  holder  of 
the  legal  title  and  the  officer  de  facto,  upon  what  legal  princi- 
ple can  the  right  of  recovery  be  based  ?  The  salary  or  com- 
pensation itself  can  neither  be  sold  nor  assigned  in  advance 
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of  its  being  actually  earned.  Mecliem  on  Public  OflScers,  sec. 
884;  Bliss  v.  Lawrence,  55  N.  Y.  442  ;  Conner  v.  Mayor,  5  id. 
285;  City  of  Hohoken  v.  Gear,  3  Dutch.  365;  Butler  y.  Penn- 
sylvania, 10  How.  402. 

We  suppose,  it  will  not  be  claimed  that  appellee  could  re- 
cover in  any  event,  without  aflSrmative  proof  that  he  was 
ready  and  willing  to  render  these  services,  and  that  he  was 
prevented  therefrom  by  Kreitz.  Nor  can  we  believe  that  it 
will  be  contended  that  such  fact  can  be  presumed  or  taken 
for  -granted.  It  was  incumbent  on  claimant  to  make  this 
proof.  14  Am.  and  Eng.  Ency.  of  Law,  795  ;  Leopold  v.  SaU 
key,  89  111.412. 

Behrensmeyer  could  not  be  fully  qualified  as  county  treas- 
urer each  year  ujitil  he  had  qualified  as  both  treasurer  and  col- 
lector, the  two  offices,  so  to  speak,  being  one  and  inseparable. 
Wood  V.  Cook,  31  111.  271;  Kilgore  v.  People,  76  id.  548; 
Broadwell  v.  People,  id.  554 ;   People  v.  Stewart,  6  Bradw.  62. 

This  suit  by  the  appellee  for  the  compensation  of  the  office 
put  in  issue  his  title  to  the  office,  and -his  strict  legal  rights 
to  its  emoluments.  He  must  show  that  he  was  legally  enti- 
tled to  act.     People  v.  Weber,  86  111.  283. 

The  de  jure  officer  must  have  gained  possession  of  the  office 
before  he  can  maintain  an  action  against  the  de  facto  officer 
to  recover  fees  collected  by  the  latter.  Majfleld  v.  Moore,  53 
111.  429;  Farwell  v.  Adams,  112  id.  57;  Nichols  v.  McLean, 
101  N.  Y.  526. 

Messrs.  William  McFadon,  W.  L.  Vandeventbr,  James  N. 
Sprigo,  and  G.  A.  Anderson,  for  the  appellee : 

The  principle  is  well  settled  by  judicial  decision  in  Illinois, 
that  the  de  facto  officer  holding  an  office,  and  receiving  the  fees 
and  emoluments  thereof,  is  liable  to  the  dejure  officer  who 
has  been  excluded  from  the  benefits  of  the  office  to  which  he 
is  entitled,  and  an  action  to  recover  the  fees  received  lies  in 
favor  of  the  dejure  officer  against  the  de  facto  officer.     May- 
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Jield  V.  Moore,  53  111.  431;    Farwell  v.  Adams,  112  id.  58; 
Waterman  v.  Railroad  Co,  139  id.  669.  ! 

This  holding  of  the  Supreme  Court  of  Illinois  is  that  of  the 
highest  courts,  substantially,  of  all  the  States  in  the  Union. 
McCrary  on  Elections,  (3d  ed.)  sec.  332;  Dolan  v.  Mayor,  68 
N.  Y.  274;   United  States  v.  Addison,  6  Wall.  291;    Curry  v.  i 

Wright,  9  Lea,  247 ;  Glasscock  v.  Lyons,  20  Ind.  1 ;  Kessel  v. 
Leiser,  102  N.  Y.  114 ;  Nichols  v.  McLean,  101  id.  526 ;  People  \ 

V.  Miller,  24  Mich.  468;  Hunter  v.  Chandler,  45  Mo.  452; 
Dorsey  v.  Sinith,  28  Cal.  21 ;  Pettit  v.  Rousseau,  15  La.  Ann.  ' 

239;  Delahanty  v.  irar«<?r,  76  III.  185;  Throop  on  Public 
Officers,  sec.  622 ;  Mechem  on  Public  Officers,  sec.  333,  and 
cases  cited. 

The  salary  and  emoluments  annexed  to  a  public  office  in  a 
municipality  are  incident  to  the  title  to  the  office,  and  not  to 
its  exercise  or  occupation.  A  party  entitled  to  the  office  is, 
therefore,  held  to  be  entitled  to  such  salary  and  emoluments, 
although  he  has  never  actually  discharged  the  duties  of  the 
office.  People  v.  Tienan,  8  Abb.  Pr.  359 ;  People  v.  Hopson, 
1  Denio,  579  ;  Dolan  v.  Mayor,  80  N.  Y.  192 ;  People  v.  Smith, 
28  Cal.  21 ;  Memphis  v.  Woodward,  12  Heisk.  499;  People  v. 
Oulton,  28  Cal.  44 ;  Carroll  v.  Seihenthaler,  37  id.  195  ;  Beard 
V.  Decatur,  7  Am.  and  Eng.  Corp.  Cas.  145 ;  Philadelphia  v. 
Given,  60  Pa.  St.  136;  Glasscock  v.  Lyons,  20  Ind.  3;  Corn- 
stock  V.  Grand  Rapids,  40  Mich.  399 ;  Stadler  v.  Detroit,  13 
id.  347. 

That  there  is  no  difference  as  to  the  right  of  appellee  to  re- 
cover, whether  the  question  be  treated  as  being  one  of  salary 
or  fee,  is  held  in  McVeaney  v.  Mayor,  80  N.  Y.  185,  and  Beard 
V.  Decatur,  7  Am.  and  Eng.  Corp.  Cas.  145. 

Actual  incumbency,  without  title  to  a  municipal  office,  j 

confers  no  title  to  the  salary  of  the  office.  People  v.  Hopson, 
1  Denio,  579;  People  v.  VanNostrand,  46  N.  Y.  382;  Mayor  \ 

V.  Flagg,  6  Abb.  Pr.  296 ;   Riddle  v.  Bedford  Co.  7  S.  &  B.  | 

392 ;  Prescott  v.  Hayes,  42  N.  H.  56.  ' 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the  Court : 

At  the  election  in  November,  A.  D.  188G,  appellee,  JohnB. 
Kreitz,  and  one  Dickerman,  were  candidates  for  election  to 
the  ofl&ce  of  county  treasurer  of  Adams  county,  Illinois,  and 
on  the  canvass  of  the  returns  Kreitz  was  declared  elected  by 
a  plurality  of  fourteen  votes,  and  a  certificate  being  made,  a 
commission  was  issued  to  him  by  the  Governor  as  the  duly 
elected  county  treasurer  of  Adams  county,  whereupon  he  qual- 
ified, and  entered  upon  the  discharge  of  the  duties  of  that 
ofiBce,  continuing  to  occupy  the  office  and  discharge  its  duties 
until  his  death,  in  1890.     Appellee,  by  proper  notice  and  pe- 
tition, contested  the  election  of  Kreitz,  which,  after  extended 
litigation,   finally  resulted  in  appellee  being  declared  duly 
elected  to  the  office  of  county  treasurer  of  Adams  county,  by 
the  judgment  of  this  court,  reported  as  Behrensmeyer  y.  Kreitz, 
135  111.   591.      Kreitz  having  died  before  the  filing  of  this 
opinion,   such  proceedings  were  had  in  this  court  that  the 
judgment  of  reversal  was  entered  7iunc  pro  tunc  as  of  the  11th 
day  of  June,  A.  D.  1890,  which  declared  Behrensmeyer  elected 
to  said  office.    On  the  6th  of  April,  1892,  appellee  filed  a  claim 
against  the  estate  of  John  B.  Kreitz  in  tlie  county  court  of 
Adams  county,  seeking  to  recover  the  sum  of  $10,000,  for 
fees  and  sa4ary  received  by  Kreitz,  for  Belirensmeyer's  use, 
and  interest  thereon.     On  the  petition  of  appellant  the  venue 
on  this  claim  so  filed  was  changed  from  the  county  court  to 
the  circuit  court  of  Adams  county,  where  a  trial  was  had, 
which  resulted  in  a  finding  and  judgment  in  favor  of  appel- 
lee, and  against  appellant,  for  the  sum  of  $7333,  to  be  paid 
in  due  course  of  administration,  as  a  claim  of  the  seventh 
class.     Appellant  prosecuted  an  appeal  from  that  judgment 
to  the  Appellate  Court  for  the  Third  District,  where  the  judg- 
ment was  affirmed,  and  she  now  brings  the  record  to  this  court 
by  appeal,  and  urges  that  appellee  has  no  cause  of  action, 
and  asks  that  this  case  may  be  considered  as  one  of  first  im- 
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pression,  regardless  of  what  was  said  by  this  court  in  May- 
field  v.  Moore,  53  III.  428,  arguing  that  that  case  was  decided 
under  the  constitution  of  1848,  and  that  by  the  provisions  of 
the  constitution  of  1870  a  diflFerent  rule  must  prevail,  inas- 
much as,  by  the  provisions  of  the  latter,  the  fees  of  the  oflSce 
belong  to  the  county,  from  which  a  salary  is  paid  for  the  dis- 
charge of  the  duties  of  the  office,  whilst  under  the  former  the 
fees  belonged  to  the  officer- 
It  is  conceded  that  no  statute  exists  in  this  State  declaring 
the  right  of  a  dejure  officer  to  recover  from  a  de  facto  officer 
the  salary  paid  such  de  facto  officer  who  has  discharged  the 
duties  of  the  office  under  a  wrongful  or  a  mistaken  purpose. 
There  is  no  legislation  on  that  subject  in  this  State.  The 
right  of  recovery,  if  it  exists,  depends,  therefore,  on  the  prin- 
ciples of  the  common  law. 

The  common  law  is  a  system  of  elementary  rules  and  of  gen- 
eral judicial  declarations  of  principles,  which  are  continually 
expanding  with  the  progress  of  society,  adapting  themselves 
to  the  gradual  changes  of  trade,  commerce,  arts,  inventions 
and  the  exigencies  and  usages  of  the  country.  Judicial  de- 
cisions of  common  law  courts  are  the  most  authoritative  evi- 
dence of  what  constitutes  the  common  law.  By  chapter  28 
of  Starr  &  Curtis'  Statutes  of  Illinois  the  common  law  of 
England  is  declared  in  force  in  this  State.  By  reference  to 
the  decisions  of  the  common  law  courts  of  England  the  com- 
mon law  of  that  country  is  to  he  found.  An  examination  of 
the  decisions  of  the  courts  of  that  country  shows  a  uniform 
declaration  of  the  principle  that  a  dejure  officer  has  a  right 
of  action  to  recover  against  an  officer  de  facto,  by  reason  of 
the  intrusion  of  the  latter  into  the  office  and  his  receipt  of  the 
emoluments  thereof.  Among  others  the  following  opinions  of 
English  courts  may  be  referred  to  as  sustaining  this  right  of 
recovery:  Vaujc  v.  Jefferson,  2  Dyer,  114;  Arris  v.  Stukeley, 
2  ^rod.  260 ;  Lee  v.  Drake,  2  Salk.  468 ;  JVehb's  case,  8  Rep. 
45.      By  the  adoption  of  the  common  law  of  England  the 


Digitized  by 


Google 


Krritz  v.  Behrensmbteb.  503 

Opinion  of  the  Court 


principle  announced  in  these  cases  was  adopted  as  the  law  of 
this  State,  for  the  principle  is  of  a  general  nature  and  appli- 
cable to  our  condition.  On  the  basis  of  a  sound  public  policy 
the  principle  commends  itself,  for  the  reason  that  one  would 
be  less  liable  to  usurp  or  wrongfully  retain  a  public  ofiGce,  and 
defeat  the  will  of  the  people  or  the  appointing  power,  if  no 
benefit,  but  a  loss,  would  result  from  such  wrongful  retention 
or  usurpation  of  an  office.  The  question  has  frequently  been 
before  the  courts  of  the  different  States  and  of  the  United 
States,  and  the  great  weight  of  authority  sustains  the  doctrine 
of  the  common  law,  as  shown  by  the  opinions  of  the  judges  in 
different  States,  and  which,  in  most  of  the  States,  are  based  on 
the  common  law,  without  reference  to  any  statute.  The  fol- 
lowing cases  are  in  point:  United  States  v.  Addison^  6  Wall. 
291 ;  Dola7i  v.  Mayor,  68  N.  Y.  274;  Glasscock  v.  Lyons,  20 
Ind.  1 ;  Douglass  v.  State,  31  id.  429 ;  Cnrry  v.  Wright,  9  Lea, ' 
(Tenn.)  247;  Kessel  v.  Leiser,  102  N.  Y.  114;  Nichols  v.  Me- 
Lean,  101  id.  526;  People  v.  Miller,  24  Mich.  458;  Hunter  v. 
Chandler,  45  Mo.  452;  People  v.  Smith,  28  Cal.  21 ;  Petit  v. 
Rousseau,  16  La.  Ann.  239.  And  the  only  case  enunciating  a 
different  rule  is  that  of  Stuhr  v.  Curran,  15  Vroom,  181,  where 
the  conclusion  was  reached  by  a  divided  court. 

Whilst  it  is  true  that  in  this  State  a  public  office  is  not  a 
franchise  or  an  incorporeal  hereditament,  but  a  mere  public 
agency,  created  for  the  benefit  of  the  State,  yet  the  salary  or 
emoluments  annexed  to  a  public  office  are  incident  to  the  right 
to  the  office,  and  not  to  the  mere  exercise  of  its  duties  or  its 
occupancy.  And  whether  the  compensation  of  the  officer  is  by 
fees  or  a  salary,  the  rule  is  the  same.  (People  ex  rel.  v.  Smith, 
supra;  McVeaney  v.  Mayor,  80  N.  Y.  185;  Comstock  v.  Grand 
Rapids,  40  Mich.  397.)  Such  being  the  rule,  the  constitution 
of  1870  did  not  change  the  law  in  this  respect  from  what  it  was 
under  the  constitution  of  1848.  The  purpose  of  section  10  of 
article  10,  of  the  constitution  of  1870,  providing  that  county 
boards  should  fix  the  compensation  of  county  officers,  with 
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their  necessary  clerk  hire  and  other  expenses,  to  be  paid,  iu 
all  cases  where  fees  were  provided  for,  out  of  the  fees  col- 
lected, was  to  limit  the  amount  of  compensation  an  oflScer 
was  to  receive  to  a  certain  sum,  if  the  fees  amounted  to  that 
sum,  and  the  residue  to  be  paid  into  the  county  treasury ;  and 
section  12  of  article  10,  which  provided  that  all  laws  fixing 
fees  of  certain  oflQcers  should  terminate  with  the  terms  of 
those  who  might  be  in  office  at  the  first  meeting  of  the  Gen- 
eral Assembly  after  the  adoption  of  the  constitution,  and  that 
the  General  Assembly  should,  by  general  law,  uniform  in  its 
operation,  provide  for  and  regulate  the  fees  of  said  officers 
and  their  successors,  so  as  to  reduce  the  same  to  a  reasona- 
ble compensation  for  services  actually  rendered,  and  classify 
counties,  etc.,  had  for  its  object  the  abolition  of  special  acts 
fixing  fees,  and  aimed  to  declare  a  rule  of  uniformity  in  fees 
in  the  several  counties  of  the  several  classes,  with  uniform 
compensation,  within  the  limited  discretion  of  the  various 
county  boards,  for  services  actually  rendered  by  the  de  jure 
officers  in  such  counties.  Its  purpose* was,  not  legislation, 
but  limitation  on  and  requirement  for  legislation.  In  provid- 
ing for  legislation  looking  to  a  reasonable  compensation  for 
services  actually  rendered,  it  was  not  the  aim  or  object  of  that 
section  to  establish  a  rule  that  would  allow  a  mere  usurper  of 
an  office  actually  rendering  service  the  right  to  claim  and  re- 
tain the  compensation  to  be  fixed,  as  provided  by  that  section. 
The  provisions  of  those  sections  creating  no  different  rights, 
so  far  as  a  de  jure  officer  is  concerned,  the  rule  announced  by 
this  court  in  Mayfield  v.  Moore,  53  111.  431,  is  as  applicable 
under  the  present  constitution  as  under  the  constitution  of 
1848,  and  in  harmony  with  the  rule  of  the  common  law  of 
England  as  well  as  with  the  great  weight  of  authority  in  this 
country,  and  has  been  followed  by  this  court  in  more  recent 
adjudications.  (Farivell  v.  Adams,  112  111.  68;  Waterman  v. 
Chicago  and  Iowa  Railroad  Co.  139  id,  669.)  We  adhere  to 
the  rule  as  announced  in  Mayfield  v.  Moore. 


Digitized  by 


Google 


Krbitz  v.  Behrensmeyeb.  *    505 

Opinion  of  the  Court. 

It  is  further  insisted  that  appellee  oan  not  recover  because 
he  was  never  fully  qualified,  not  being  commissioned  by  the 
Governor,  and  not  filing  bonds  as  collector  for  the  years  1888, 
1889  and  1890..  As  was  said  in  Maijjield  v.  Moore,  supra: 
"Under  the  law,  so  soon  as  a  majority  of  the  votes  were  cast 
for  appellant  at  the  election  held  in  pursuance  to  law,  he  be- 
came legally  and  fully  entitled  to  the  office.  The  title  waB 
as  complete  then  as  it  ever  was,  and  no  subsequent  act  lent 
the  least  force  to  the  right  to  the  place.  The  commission  was 
evidence  of  title,  but  not  the  title.  The  title  was  conferred 
by  the  people,  and  the  evidence  of  the  right  by  the  law."  The 
contested  election  was  continued  through  a  long  period  of  liti- 
gation, and  by  the  final  adjudication  of  a  court  of  competent 
jurisdiction  the  appellee's  right  to  the  office  was  determined 
in  his  favor.  That  determination  was  after  the  term  expired 
for  which  he  had  been  elected.  His  right  to  recover  does  not 
depend  upon  his  possession  of  a  commission — the  judgment 
of  the  court  determined  his  right.  Neither  is  his  right  to 
recover  affected  by  the  fact  that  he  failed  to  give  bond  as 
collector  for  the  years  1888,  1889  and  1890,  and  failed  to 
qualify.  The  statute  requiring  the  oath  of  office  and  bond  to 
be  given  by  or  within  a  specified  time,  applies  only  to  persons 
to  whom  the  certificate  of  election  has  been  given  or  who  has 
been  declared  elected.  Where  an  election  has  been  contested, 
and  the  contestant  is  declared  elected,  the  requirement  to 
qualify  within  a  prescribed  time  does  not  apply  until  the 
termination  of  the  contest.  (Farwell  v.  Adams,  supra.)  The 
law  will  not  require  a  useless  act,  and  by  taking  the  oath  of 
office  and  filing  bonds  as  collector  for  the  several  years  of 
1888,  1889  and  1890  no  purpose  could  have  been  subserved, 
as  the  contest  was  not  determined  until  after  the  full  term 
had  expired.  Appellee's  right  of  recovery  is  therefore  not 
affected  by  these  considerations. 

The   amount  fixed   by  the  county  board  as  salary  of  the 
county  treasurer  is  a  question  of  fact,  settled  by  the  adjudica- 
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tion  of  the  circuit  and  Appellate  courts,  but  it  is  insisted  that 
as  a  part  of  that  salary  was  earned  and  fees  received  more 
than  five  years  before  filing  the  claim  in  this  case,  to  that 
amount  the  Statute  of  Limitations  of  five  years  applies,  and 
bars  a  recovery  to  the  amount  so  earned.  The  concluding 
clause  of  section  15,  chapter  83,  of  Starr  &  Curtis'  Statutes 
of  Illinois,  provides  that  actions  "shall  be  commenced  within 
five  years  next  after  the  cause  of  action  accrued."  The  cause 
of  action  to  this  plaintiff  did  not  accrue,  so  that  an  action 
could  be  maintained  therefor  by  him,  until  his  right  to  the 
office  was  determined.  The  adjudication  of  the  court  finding 
he  was  lawfully  elected,  for  the  first  time,  entitled  him  to  re- 
cover the  salary  incident  to  the  office.  His  right  then  first 
accrued.  The  Statute  of  Limitations  barred  no  part  of  this 
claim. 

We  find  no  error  in  the  admission  or  exclusion  of  evidence, 
or  in  holding  or  refusing  to  hold  propositions  submitted  to  be 
held  as  law. 

We  do  not  desire  to  enter  on  a  discussion  of  the  question  as 
to  whetlier  it  is  a  hardship  on  Ereitz  or  his  estate  that  he  should 
be  held  to  receive  no  compensation  for  his  services,  for  how- 
ever great  that  hardship  may  be,  the  rule  of  law  has  been  long 
settled  in  this  State  that  the  dejure  officer  may  recover  the  fees 
or  salary  paid  to  a  de  facto  officer.  The  rule  is  in  accord  with 
a  sound  public  policy.  Its  tendency  is,  that  there  would  be 
less  danger  or  frequency  of  usurpation  or  intrusion  into  an 
office.  Its  tendency  is  to  cause  greater  caution  in  and  purify 
elections,  as  one  with  such  danger  attendant  on  illegal  voting 
would  abstain  from  encouraging  it.  Its  tendency  is  to  cause 
a  careful  investigation  into  the  right  to  an  office,  where  a 
notice  of  contest  is  served  and  petition  filed.  Public  interest 
is  in  accord  with  private  right  when  it  is  held  that  one  lawfully 
elected  to  an  office,  and  deprived  of  the  office  by  another,  may 
recover  the  salary  or  fees  attendant  on  the  office.  The  rule  is 
not  changed  by  reason  of  one  holding  a  certificate  of  election 
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and  entering  in  good  faith,  under  a  mistaken  belief  of  right. 
However  mach  the  good  faith  of  one  entering,  the  right  exists 
somewhere,  and  if  the  right  existed  in  another,  he  is  an  in- 
truder in  the  oflSce  and  enters  at  his  peril.  As  was  said  in 
Mayfield  v.  Moore,  sujpra:  "After  the  vote  was  canvassed  by 
the  clerk  and  justice  of  the  peace,  appellant  promptly  gave 
appellee  notice  that  he  would  contest  the  election,  and  spe- 
cifically pointed  out  the  grounds.  Being  thus  apprised  of  the 
grounds  upon  which  appellant  based  his  claim,  the  sources  of 
information  were  open  to  him  to  learn  the  facts,  and  to  have 
acted  upon  them.  Failing  to  learn  them,  or,  having  done  so, 
not  heeding  them,  he  has  no  reason  to  complain  if  he  has  to 
respond  to  the  wrong  perpetrated  on  another.  He  has  in- 
truded into  appellant's  office  without  right  and  has  received 
the  profits  of  the  office,  and,  like  the  person  entering  into  the 
land  of  another  with  a  defective  title,  he  must  answer  for  the 
profits." 

We  find  no  error,  and  the  judgment  of  the  Appellate  Court 

is  affirmed. 

Judgment  affirmed. 


William  T.  Timmons  et  al. 

V, 

Elias  Kidwbll  et  al. 
Filed  at  Springfield  April  2, 1894, 

1.  Ejectment— proo/  of  title  by  plaintiff.  On  the  trial  of  an  action 
of  ejectment  the  plaintiff  gave  in  evidence  a  deed  from  A  to  B,  dated 
November  12, 1842,  for  the  land,  and  a  deed  from  B  and  -wife  to  C  for 
the  premises,  ^nd  the  proof  showed  that  C  took  immediate  possession, 
and  held  the  same  until  December,  1868,  when  he  made  a  verbal  sale 
of  the  land  for  $550  to  one  D.,  who  went  into  possession,  and  never  paid 
but  a  small  part  of  the  purchase  money.  C  died,  having  devised  the 
premises  to  the  plaintiff :  Held,  that  the  plaintiff,  in  the  absence  of 
proof  of  a  paramount  title  by  the  defendants,  was  entitled  to  recover. 
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2.  Limitation— under  the  act  of  2839^payment  of  taxes.  Under  the 
Limitation  law  of  1839,  the  continued  possession  of  the  land  nnder 
oolor  of  title  is  not  sufficient  to  create  a  bar.  Another  element  is  re- 
quired to  make  paramount  title,  and  that  is,  seven  successive  years' 
payment  of  taxes  in  connection  with  the  seven  years'  possession.  The 
evidence  must  show  payment  of  the  taxes  by  the  holder  of  the  color  of 
title. 

3.  The  law  does  not  require  the  holder  of  the  colbr  of  title  to  go  to 
the  tax  collector  in  person  and  make  payment,  but  if  the  taxes  are  paid 
by  any  person  for  him  or  her,  under  his  or  her  title,  this  will  unswer 
the  requirements  of  the  law. 

4.  The  tax*»s  must  have  been  paid  by  or  in'  behalf  of  the  person 
having  color  of  title  and  possession,  and  the  burden  rests  on  the  party 
claiming  under  the  Limitation  law  to  establish  that  fact. 

Appeal  from  the  Circuit  Court  of  Moultrie  county ;  the  Hon. 
Edward  P.  Vail,  Judge,  presiding. 

Mr.  R.  M.  Peadro,  and  Messrs.  J.  R.  &  Walter  Eden,  for 

the  appelhints : 

Since  the  widow  of  Evans  could  only  transfer  her  dower 
interest,  which  was  unassigned,  to  the  owner  of  the  fee,  her 
deed  to  William  A.  and  Eliza  E.  Short  only  operated  as  a  re- 
lease of  her  dower  to  Eliza  E.  Hmrichsen  v.  Hodgsoriy  67 
111.  179. 

The  payment  of  taxes  by  William  A.  Short  not  being  proved 
to  have  been  for  Eliza  E.  Short,  it  is  insufficient  to  complete 
the  bar  of  the  statute.     Timmonsy,  Kidtrell,  138  111.  18. 

The  burden  is  on  the  party  claiming  title  under  payment 
of  taxes,  etc.,  to  prove  the  payment  by  clear  and  satisfactory 
evidence.  Thnmons  v.  Kidwelly  138  111.  18;  Perry  v.  Burton, 
1 1 1"  id.  138 ;  HarlhiU  v.  Bradford,  109  id.  397 ;  Bolden  v.  Sher* 
man,  110  id.  483. 

Mr.  W.  G.  Cochran,  and  Messrs.  Habbaugh  &.  Whittakbr, 
for  the  appellees. 
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« 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court :     , 

This  was  an  action  of  ejectment,  brought  by  appellants, 
against  appellees,  to  recover  the  north-east  quarter  of  the 
north-west  quarter  of  section  20,  township  13,  north,  range  5, 
east  of  the  third  principal  meridian,  in  Moultrie  county.  The 
action  was  brought  October  10, 1888.  At  the  April  term,  1890, 
of  the  Moultrie  circuit  court,  a  trial  of  the  cause  resulted  in  a 
judgment  in  favor  of  appellees,  and  the  appellants  prosecuted 
an  appeal  to  this  court,  where  the  judgment  was  reversed  and 
the  cause  remanded.  {Timmons  et  al.  v.  Kidwell  et  aZ.^138  111. 
18.)  At  the  November  term,  1892,  the  case  was  again  tried 
in  the  circuit  court,  and  judgment  rendered  in  favor  of  appel- 
lants. Appellees  paid  the  costs  and  took  a  new  trial  under 
the  statute,  and  at  the  April  term,  1893,  the  cause  was  again 
tried  before  a  jury,  resulting  in  a  verdict  in  favor  of  appellees, 
and  appellants  appealed. 

On  the  trial  in  the  circuit  court,  the  plaintiffs,  for  the  pur- 
pose of  establishing  title  to  the  land  in  controversy,  read  in 
evidence  the  following  warranty  deeds :  Abraham  Eeedy  and 
wife  to  Ananias  Timmons,  dated  November  12,  1842,  convey- 
ing the  north-east  quarter  of  the  north-west  quarter  of  section 
20,  to\>*«iship  13,  north,  range  5,  east  of  the  third  principal 
meridian,  in  Shelby  (now  Moultrie)  county,  Illinois,  filed  for 
record  September  15,  1843,  recorded  February  8,  1844,  in 
Shelby  county,  Illinois  ;  a  warranty  deed  from  Ananias  Tim- 
mons and  wife  to  Azariah  Timmons,  conveying  the  same 
premises,  dated  August  3,  1864,  and  recorded  September  22, 
1864,  in  Moultrie  county,  Illinois,  and  also  filed  for  record 
May  17,  1866,  and  re-recorded  on  the  same  day;  the  will  of 
Azariah  Timmons,  of  Eoss  county,  Ohio,  dated  May  29,  1880, 
admitted  to  probate  in  Ross  county,  Ohio,  January  3,  1888, 
under  which  the  land  was  devised  to  appellants.  The  plain- 
tiffs also  proved  that  when  Ananias  Timmons  purchased  he 
went  into  possession  of  the  land,  and  retained  possession  until 
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he  sold  to  Azariah  Timmons,  and  the  latter  took  and  held 
possession  until  the  28th  day  of  October,  1868,  when  he  sold 
the  land,  by  a  parol  contract,  to  T.  G.  Dodson  for  $550,  pay- 
able, $275  December  25,  1869,  and  $275  payable  December 
25,  1870.  Two  notes  were  taken  for  the  purchase  money, 
and  the  land  was  to  be  conveyed  upon  their  payigent.  Dod- 
son went  into  the  possession  of  the  land  under  his  contract 
of  purchase,  but  never  paid  the  notes  given  therefor,  or  any 
part  thereof,  except  the  interest  on  one  note  for  the  year  1870, 
and  September  5,  1871,  $50,  was  paid.  Timmons  died  in 
December,  1887. 

When  this  case  was  here  on  the  former  appeal,  '^here  the 
same  evidence  had  been  introduced  by  the  plaintiffs,  it  was 
held  that  they  had  established  a  prima  facie  title,  which  enti- 
tled them  to  recover  unless  the  evidence  of  defendants  showed 
a  paramount  title.  The  decision  on  the  former  appeal,  the 
evidence  of  plaintiffs  being  the  same  as  before,  must  be  treated 
as  conclusive  as  to  the  title  established  by  the  plaintiffs.  It 
therefore  only  remains  to  be  determined  whether  the  defend- 
ants succeeded  in  establishing  paramount  title.  If  they  did, 
then  the  judgment  should  be  aSirmed,  otherwise  it  will  have 
to  be  reversed. 

The  defendants  undertook  to  establish  title  by  proving  color 
of  title,  seven  successive  years'  possession  and  payment  of 
taxes  under  the  act  of  1839.  In  order  to  show  color  of  title, 
defendants  read  in  evidence  a  deed  executed  December  25, 
1868,  from  T.  G.  Dodson  and  wife  to  Job  Evans,  which  pur- 
ported to  convey  the  land  in  controversy.  Plaintiffs  then 
proved  that  Evans,  after  his  purchase,  went  into  possession 
•  of  the  land;  that  on  March  23,  1870,  Evans  died,  leaving  a 
widow,  Rebecca,  who  afterwards  married  Joseph  Wenskill,  and 
one  child,  Eliza  E.j-wlio  married  William  A.  Short  in  1870. 
The  evidence  also  showed  that  Short  and  his  wife  were  in 
possession  of  the  land  from  1871  to  1881.  The  evidence  also 
shows  that  Rebecca  Wenskill,  on  August  16,  1871,  conveyed 
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her  dower  interest  in  the  land  to  William  A.  Short  and  his 
wife,  by  deed  of  that  date.  The  evidence  also  shows  that  on 
the  11th  day  of  November,  1881,  William  A.  Short,  and  Eliza 
E.,  his  wife,  mortgaged  the  land  to  William  Elder;  that  the 
mortgage  was  subsequently  foreclosed,  and  thfe  title  of  the 
mortgagors  passed,  by  mesne  conveyances,  to  the  defendants. 

The  deed  from  Dodson  and  wife  to  Job  Evans  established 
color  of  title  in  Evans,  and  upon  his  death  that  color  of  title 
passed  to  his  daughter,  Eliza  E.  Short.  The  possession  of 
Short  and  his  wife  from  1871  to  1881,  as  stated  before,  made 
out  seven  successive  years'  possession  held  by  Eliza  E.  Short. 
The  defendants  therefore  established  seven  years*  possession 
under  color  of  title,  as  required  by  the  act  of  1839  to  make 
out  a  paramount  title.  But  one  other  element  was  required 
to  make  paramount  title,  and  that  was  seven  successive  years* 
payment  of  taxes  on  the  land  in  connection  with  the  seven 
years'  possession.  The  evidence  shows  the  taxes  were  paid 
for  seven  successive  years,  but  the  evidence  fails  to  show  that 
Eliza  E.  Short,  who  held  the  color  of  title,  paid  the  taxes,  or 
that  they  were  paid  for  her,  or  under  her  title,  on  her  behalf. 
The  law  did  not  require  her  to  go  to  the  tax  collector  in  per- 
son and  make  payment,  but  if  the  taxes  were  paid  by  any 
person  for  her,  under  her  title,  that  would  answer  the  require- 
ments of  the  law. 

Thq  defendants  called  as  a  witness  William  A.  Short  to 
prove  payment  of  taxes.  He  testified  he  paid  the  taxes  from 
1871  to  1881,  with  the  exception  of  two  years,  when  his  father 
paid  them.  In  answer  to  the  question  whom  he  and  his 
father  paid  the  taxes  for,  he  answered,  "We  paid  them  to 
secure  the  title  to  the  land. 

Q.   "For  the  owner  of  the  title? 

A.    "We  had  the  deed  for  it. 

Q.   "The  only  deed  you  had  was  the  deed  from  the  widow? 

A.   "She  made  us  a  deed  to  it. 
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Q.   "What  title,  if  any,  did  you  claim? 

A,   "I  claimed  the  title  from  her  mother. 

Q.    "For  the  dower? 

A.   "Yes,  sir." 

The  witness  also  stated  that  he  paid  the  taxes  for  himself 
and  wife,  aftd  his  father  also  paid  for  them.  On  cross-exam- 
ination he  testified  that  his  wife  never  furnished  any  money 
to  pay  the  taxes,  and  she  did  not  know  whether  the  taxes  were 
paid  or  not ;  that  she  did  not  know  that  his  father  paid  the 
taxes  for  two  years.  The  tax  receipts  were  put  in  evidence, 
and  the  tax  books  for  one  or  two  of  the  years,  but  they  merely 
show  payment  made  in  the  name  of  William  A.  Short,  except 
for  two  of  the  years,  when  they  were  paid  by  his  father. 

We  do  not  regard  the  evidence  sufficient  to  establish  seven 
successive  years'  payment  of  taxes  by  Eliza  E.  Short,  the  per- 
son who  held  the  color  of  title.  If  Short  had  testifiad  that  he 
paid  the  taxes  for  his  wife,  that  might  be  regarded  as  suffi- 
cient. But  this  he  failed  to  do.  From  his  evidence  he  seemed 
to  think  that  he  and  his  wife  held  title  under  the  deed  from 
Mrs.  Wenskill  relinquishing  her  dower,  and  the  fair  import  of 
his  evidence  was  that  he  paid  the  taxes  under  that  deed.  That 
was  not  sufficient.  As  said  when  the  case  was  here  on  the 
former  appeal:  "The  taxes  must  have  been  paid  by  or  on 
behalf  of  the  person  having  color  of  title  and  possession,  and 
the  burden  rested  on  the  defendants  to  establish  that  fact." 

The  judgment  was  not  authorized  by  the  evidence,  and  it 

will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Phenix  Insuranoe  Company 

V, 

Solomon  Hart. 
Filed  at  Springfield  April  jV,  1894. 

1.  Iksubanob — tpaiver  of  forfeiture  for  breach  of  condition,  A  pro- 
vision in  a  policy  of  insurance  that  upon  the  placing  of  a  mortgage 
or  inoumbrance  on  the  premises  insured,  without  the  written  consent 
of  the  insurance  company  indorsed  on  the  policy,  the  policy  shall  be- 
come void,  may  be  waived  by  such  company  through  its  agent.  Where 
a  building  insured  was  described  as  situated  on  a  one  hundred-acre 
tract  of  land,  and  a  mortgage  was  put  on  part  of  the  premises  without 
the  written  permit  of  the  insurer,*  upon  the  assurance  of  the  insiurer'a 
local  agent  that  the  mortgage  was  all  right,  and  that  no  permit  was 
necessary  because  the  mortgage  was  not  on  the  forty  acres  on  which 

*  the  house  stood,  the  insurance  company,  with  knowledge  of  the  mort- 
gage, can  not  retain  the  premium  and  treat  the  policy  as  in  force, 
knowing  that  the  assured  was  relying  upon  its  validity,  until  a  loss  is 
incurred,  and  then  insist  upon  the  execution  of  the  mortgage  as  a 
breach  of  the  condition  of  the  policy. 

2.  Notice  to  the  agent  of  an  insurance  company,  at  the  time  of  the 
application  for  the  insurance,  of  fact's  material  to  the  risk,  is  notice  to 
the  insurer,  and  will  prevent  it  from  insisting  upon  a  forfeiture  for 
causes  within  the  knowledge  of  the  agent. 

3.  The  tendency  of  the  courts  is,  that  an  insurance  agent  may  waive 
any  of  the  conditions  of  the  iwlicy  and  bind  the  company  by  such 
waiver,  and  that  his  promises  and  acts,  (both  of  omission  and  commis- 
sion,) representations,  statements  and  assurances,  made  within  the 
scope  of  his  agency,  and  after  knowledge  of  a  breach  of  condition  or 
of  the  inaccuracy  of  the  statement  in  the  application,  if  relied  on  by 
the  assuredy  who  is  himself  without  fault,  may  be  set  up  by  the  insured, 
either  on  the  ground  of  waiver  or  of  estoppel,  in  answer  to  a  claim  of 
forfeiture. 

4.  Same — powers  of  agents.  The  public  are  authorized  to  deal  with 
agents  of  insurance  companies  upon  all  subjects  within  the  apparent 
scope  of  their  authority,  the  rule  being,  that  an  agent  clothed  with 
power  to  act  for  the  company  at  all  is  treated  as  authorized  to  bind  as 
to  all  matters  within  the  scope  of  his  real  or  apparent  authority. 

5.  Same — waiver  of  atipulalion  in  policy.  A  stipulation  in  a  policy 
that  the  waiver  of  a  condition  can  only  be  made  by  indorsement  upon 
the  policy  by  the  general  agent,  being  inserted  for  the  benefit  of  the 
insurer,  may  be  waived  by  the  insurer. 

33—149  111. 
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6.  Same — naiice  to  agent — waiver  or  estoppel  of  forfeiture.  Notice  to 
the  agent  of  an  insurance  company,  of  matters  falling  within  the  scope 
of  his  apparent  authority,  is  notice  to  the  company,  and  it  may  be 
estopped  from  asserting  a  forfeiture  of  the  policy  by  the  knowledge  of 
its  agent  of  facts  which  would  justify  it  in  declaring  the  forfeiture,  if 
it  has  failed  to  exercise  its  right,  but,  instead,  has  treated  the  policy 
as  In  force. 

'  Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Mor- 
gan county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

On  September  30,  1886,  the  appellant  company  issued  its 
policy  to  appellee,  insuring  him  against  loss  by  fire  to  the  ex- 
tent of  $3000,  upon  his  dwelling  house,  for  the  term  of  five 
years.  The  house  was  destroyed  by  fire  September  28,  1889. 
Proof  of  Ipss  was  made,  and  the  policy  not  having  been  paid, 
this  suit  was  brought.  By  the  terms  of  the  policy  the  appli- 
cation j¥as  made  part  thereof.  The  insurance  was  upon  the 
shingle-roofed  brick  dwelling,  occupied  as  a  dwelling,  "situ- 
ated on  and  confined  to  premises  now  actually  owned  and 
occupied  by  the  assured,  to-wit,  one  hundred  acres,  section 
28,  township  13,  range  9,  Morgan  county,  Illinois." 

The  policy  contained  the  following  conditions :  "This  in- 
surance is  based  upon  the  representations  contained  in  the 
assured's  application  of  even  number  herewith ;  *  ♦  *  and 
it  is  agreed  that  if  any  false  statements  are  made  in  said  ap- 
plication^  *  *  *  or  if  the  property  shall  hereafter  become 
mortgaged  or  incumbered,  *  *  *  or  in  case  any  change 
shall  take  place  in  the  title,  possession  or  interest  of  the  as- 
sured in  the  above  mentioned  property,  ♦  ♦  ♦  without 
consent  indorsed  hereon,  then,  in  each  and  every  one  of  the 
above  cases,  this  policy  shall  be  null  and  void."  The  policy 
contains  the  further  clause :  "No  agent  or  employe  of  this 
company,  or  any  other  person  or  persons,  have  power  or 
authority  to  waive  or  alter  any  of  the  terms  or  conditions  of 
this  policy,  except  only  the  general  agent  at  Chicago,  Illinois, 
and  any  waiver  or  alteration  by  him  must  be  in  writing." 
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By  the  fourth  and  fifth  pleas,  and  the  replications  thereto, 
the  question.is  presented  whether  there  had  heen  a  forfeiture 
of  the  policy  by  reason  of  a  breach  of  the  conditions  against 
mortgaging  the  property  without  the  consent  of  the  company 
in  writing.  It  is  averred  in  the  pleas,  among  other  things, 
that  in  and  by  the  application  the  assured  stated  and  war- 
ranted that  the  house  was  situated  upon  a  one  hundred-acre 
tract  of  land  owned  by  him,  in  section  28,  township  13,  north, 
range  9,  west,  Morgan  county,  Illinois,  and  that  on  Septem- 
ber 14,  1887,  appellee  and  wife  executed  their  deed  of  mort- 
gage to  one  M.  T.  Layman,  to  secure  the  sum  of  $1500,  due 
three  years  after  date,  at  eight  per  cent  interest  per  annum, 
upon  sixty  acres  of  the  one  hundred  acres  described  in  the 
application  and  policy,  and  that  this  was  done  without  the 
knowledge  or  consent  of  the  insurer.  This  is  the  matter  relied 
upon  as  a  breach  of  said  condition  of  the  policy. 

Plaintiff  set  up  in  replication,  among  other  things,  leave 
having  been  given  to  reply  double,  a  waiver  of  ibis  condition 
of  the  policy.  Upon  this  issue  the  court  gave  for  the  plainti£f 
the  following  instructions : 

"2.  If  the  evidence  shows  that  Upham  was  the  agent  of  the 
insurance  company  at  Jacksonville,  in  the  business  of  insur- 
ance  of  such  property  as  it  insured  for  plaintiff,  and  that  he- 
had  the  policies  of  Hart  in  his  possession,  and  then  knew  that 
Hart  had  mortgaged  all  the  one  hundred  acres  of  land  men- 
tioned in  the  policy,  except  one  forty  acres  on  which  the  house 
or  building  insured  stood,  and  if  the  evidence  shows  that  said 
policy,  on  its  face,  shows  that  the  lands  named  in  said  policy 
consisted  of  one  hundred  acres,  and  if  the  evidence  further 
shows  that  Hart  told  Upham,  at  the  time,  that  he  had  made 
the  mortgage  to  Layman,  and  asked  Upham  if  it  was  neces- 
sary to  have  the  same  indorsed  with  a  permit  or  consent  to 
mortgage  the  property,  of  the  company,  and  that  Upham  told 
him  (Hart)  that  it  was  not  necessary,  and  that  it  was  only 
necessary  to  have  a  permit  for  a  mortgage  for  the  forty-acre- 
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tract  on  which  the  bouse  stood,  then,  in  law,  under  such  facts, 
if  proven,  the  defendant  waived  the  forfeiture  Ih  said  policy. 

"3.  The  court  further  instructs  the  jury,  that  under  the 
insurance  policy  in  evidence  is  a  provision  that  in  case  any 
mortgage  or  incumbrance  is  put  on  the  property  insured,  with- 
out written  consent  of  the  insurance  company  indorsed  on  the 
policy,  said  policy  shall  become  void ;  yet,  in  law,  such  for- 
feiture may  be  waived  by  the  insurance  company,  and  in  this 
case,  if  you  find,  from  the  evidence,  that  a  mortgage  was  put 
on  said  premises  without  the  written  consent  or  permit  of  tbe 
defendant,  still,  if  the  evidence  shows  that  very  soon  after  the 
execution  of  said  mortgage  Hart  went  to  Upham,  and  that 
Upham  was  then  the  agent  of  said  insurance  company  in  the 
business  of  insuring  such  property  as  it  insured  for  plainti£P, 
and  told  him  of  said  mortgage,  and  that  said  Upham  stated 
to  him  that  it  was  all  right,  and  that  there  need  be  no  permit 
or  consent  of  the  company  indorsed  on  the  policy  allowing 
said  mortgage  because  it  was  not  on  the  forty-acre  tract  on 
which  the  house  stood,  then,  in  law,  said  conduct  ot  said  agent 
would  be  a  waiver  of  said  forfeiture,  and  under  this  state  of 
facts,  if  proven,  the  mortgage  would  not  make  void  the  policy." 

And  the  court  refused  the  following  instruction  asked  by 
defendant : 

"The  court  further  instructs  the  jury,  for  the  defendant, 
that  if  it  is  admitted  by  tbe  plaintiff,  or  proven  by  a  prepon- 
derance of  the  evidence,  that  after  the  policy  in  evidence  was 
issued  to  the  plaintiff,  he  (the  plaintiff)  mortgaged  to  M.  T. 
Layman  sixty  acres  of  the  one  hundred  acres  of  land  specified 
in  the  policy  as  the  one  hundred  acres  upon  which  the  build- 
ing insured  was  situated,  without  having  the  consent  of  the 
defendant  to  so  mortgage  the  same  indorsed  upon  the  policy 
by  the  general  agent  at  Chicago,  then  the  jury  must  find  their 
verdict  for  the  defendant." 

The  rulings  of  the  court  upon  these  instructions  present  the 
only  questions  suggested  by  counsel  in  this  court. 
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Trial  in  the  court  below  resulted  in  verdict  and  judgment 
for  the  plaintiff  for  |2000,  which,  on  appeal  to  the  Appellate 
Court,  was  affirmed. 

Mr.  John  A.  Bbli4ATti,  for  the  appellant : 

A  principal  may  limit  the  authority  of  his  agent,  and  when 
the  party  dealing  with  such  agent  knows,  or,  as  a  prudent 
man,  ought  to  know,  of  such  limitation,  he  deals  with  him, 
in  reference  to  matter  in  excess  of  his  power,  at  his  peril. 
2  Wood  on  Insurance,  844,  863,  888 ;  Messereau  v.  Insurance 
Co.  66  N.  Y.  274;  Insurance  Co.  v,  Holzgrafe,  53  111.  516. 

Mr.  Elbbbt  H.  Gabt,  also  for  the  appellant : 

A  waiver  is  created  only  where  there  is  an  express  contract, 
for  a  consideration,  to  waive,  or  where  one  has  acted  to  the 
prejudice  of  another  in  such  a  manner  as  to  mislead  him,  so 
that  the  doctrine  of  estoppel  in  pais  applies.  Underwood  v. 
Insurance  Co.  57  N.  Y.  500 ;  Ripley  v.  Insurance  Co.  30  id, 
136 ;  Wood  on  Insurance,  (2d  ed.)  943. 

When  the  assured  is  notified  of  the  limitation  of  the  au- 
thority of  an  agent,  the  former  can  not  rely  upon  the  acts  of 
the  latter  in  excess  of  his  authority.  Guernsey  v.  Insurance 
Co.  17  Minn.  Ill;  Catoir  v.  Insurance  Co.  33  N.  J.  487; 
Bouton  V.  Insurance  Co.  26  Conn.  542 ;  Insurance* Co.  v.  School 
Directors,  4  Bradw.  145 ;  Galbraith  v.  Insurance  Co.  12  Busb, 
29 ;  Vose  v.  Insurance  Co.  6  Gush.  42  ;  Lowell  v.  Insurance  Co. 
8  id.  127 ;  Insurance  Co.  v.  Smith,  3  Col.  422 ;  Insurance  Co.  v. 
Moiory,  6  Otto,  544 ;  Deitz  v.  Insurance  Co.  38  Mo.  85 ;  Bush 
v.  Insurance  Co.  2  F.  &  C.  629 ;  Payne  v.  Potter,  9  Iowa,  549 ; 
Beach  v.  Vandewater,  1  Sandf.  265 ;  Hunt  v.  Chapin,  6  Lans. 
139;  Baxter  y.  Lamont,  60  111,  237;  Morris  v.  Watson,  15 
Minn.  12;  Heath  v.  Insurance  Co.  58  N.  H.  414;  Wood  on 
Insurance,  (2d  ed.)  841,  845,  870,  1176,  and  citations. 

The  incumbrance  avoids  the  policy.  Schunitz  v.  Insurance 
Co.  48  Wis.  29 ;  Carpenter  v.  Insurance  Co.  16  Pet.  610 ;  Wood 
on  Insurance,  148. 
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Messrs.  Morrison  &  Whitlock,  for  the  appellee; 

Considering  the  power  of  agents,  by  their  acts,  to  waive 
forfeitures  and  conditions  in  policies  of  insurance,  and  in  which 
our  courts  have  held  that  they  have  waived  both  forfeitures 
and  conditions,  we  cite  the  following  authorities :  Insurance 
Co.  V.  Schettler,  38  111.  166;  Insurance  Co.  v.  Eddy,  56  id. 
213;  Insurance  Co.  v^  Stanton,  57  id.  354;  Insurance  Co.  v. 
Ives,  56  id.  402 ;  Insurance  Co.  v.  Jones,  62  id.  468  ;  Insurance 
Co.  V.  Cary,  83  id.  453 ;  Insurance  Co.  v.  McKee,  94  id.  494; 
Insurance  Co.  v.  Chipp,  93  id.  96 ;  Insurance  Co.  v.  Ward,  90 
id.  545.  And  to  the  same  effect  see  Wood  on  Insurance, 
(ed.  of  1878,)  p.  683,  sec.  407;  p.  838,  sec.  497;  p.  640,  and 
notes. 

Mr.  JusTioE  Shops  delivered  the  opinion  of  the  Court : 

The  policy  sued  on  insured  appellee  against  loss  or  damage 
by  fire  upon  his  brick  dwelling,  which  was  represented  to  the 
company  as  being  situated  upon  a  one-hundred-acre  tract  of 
land  described,  and  owned  by  assured.  That  the  house  was 
destroyed  by  fire  during  the  continuance  of  the  policy,  and 
due  proof  of  loss  was  made,  and  other  provisions  of  the  policy 
complied  with  by  the  assured,  is  not  questioned.  The  defense 
insisted  upon  was,  that  there  had  been  a  forfeiture  of  the 
condition  of  the  policy  that  "if  the  property  shall  hereafter 
become  mortgaged  or  incumbered"  without  consent  of  the 
company  indorsed  thereon,  then  the  policy  should  be  null 
and  void. 

It  appears  that  the  policy  was  dated  and  in  force  September 
30,  1886,  and  that  on  September  14,  1887,  the  assured,  joined 
by  his  wife,  executed  a  mortgage  to  one  M.  T.  Layman,  to 
secure  $1500,  payable  in  three  years,  at  eight  per  cent  inter- 
est per  annum,  which  was  duly  acknowledged  and  recorded, 
upon  sixty  acres  of  the  one-hundred-acre  tract  upon  which  the 
house  was  represented  as  being  situated.     The  one  hundred 
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acres  consisted  of  an  eighty-acre  tract  and  two  adjoining  ten- 
acre  tracts.  The  house  was  situated  on  the  north  forty  of  the 
eighty,  and  the  mortgage  was  on  the  south  forty  and  the  two 
ten-acre  tracts.  In  the  condition  of  this  record  we  are  not 
called  upon  to  determine  whether  the  execution  of  such  mort- 
gage, in  the  absence  of  evidence  showing  diminution  or  de- 
preciation thereby  in  the  value  of  the  house  insured,  was  a 
breach  of  the  condition  of  the  policy  or  not.  The  fourth  plea, 
after  setting  up  the  condition,  alleged  a  breach  thereof  by 
mortgaging  the  entire  premises  to  Layman,  etc.  The  fifth 
plea  alleged,  as  a  breach  of  the  condition,  the  execution  and 
delivery  of  the  mortgage  upon  the  sixty  acres  of  the  one  hun- 
dred acres  upon  which  the  house  was  located.  Upon  each  of 
these  pleas  issue  was  taken,  and  by  the  second  and  third  rep- 
lications it  is  averred  that  the  defendant,  with  due  notice  of 
said  mortgage,  waived  the  forfeiture  in  said  pleas  mentioned, 
and  said  condition  of  the  policy.  The  only. difference  in  the 
replications  is,  that  the  second  pleads  a  waiver  generally, 
while  the  third  sets  out  the  facts  relied  upon  as  constituting 
the  waiver,  and  that  thereby  the  defendant  company  waived 
the  forfeiture  in  the  pleas  mentioned,  etc.  The  case  was  tried 
upon  this  issue,  and  we  need  not  notice  the  pleadings  fur- 
ther, as  the  question  of  whether  there  was  a  waiver  of  the 
forfeiture  is  directly  presented  in  the  rulings  of  the  court 
upon  instructions. 

By  the  judgment  of  the  trial  and  Appellate  courts  every 
controverted  question  of  facf  material  to  sustain  the  case  of 
the  plaintiff  below  has  been  settled  in  his  favor  and  adversely 
to  appellant,  and  we  need  examine  the  facts  only  so  far  as 
necessary  to  determine  whether  the  court  erred  in  the  instruc- 
tions given  and  refused.  If  other  errors  have  intervened  they 
have  been  abandoned  in  argument  in  this  court,  and  need  not 
be  considered. 

There  was  evidence  tending  to  show  that  appellant  was  a 
foreign  insurance  company,  with  its  principal  oflBce  for  this 
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State  in  Chicago ;  that  one  B.  E.  Upham  was  local  agent  of 
the  defendant  company  at  Jacksonville,  and  had  been  acting 
for  the  company  continuously,  as  its  agent,  from  1873.  This 
policy,  however,  was  not  written  by  Upham,  but  by  another 
solicitor  and  agent  of  the  company.  About  the  time  of  the 
making  of  the  mortgage  to  Layman,  appellee,  through  said 
Upham,  secured  a  loan  upon  the  forty  acres  upon  which  the 
house  was  situated,  of  $2000,  from  one  Metcalf ,  and  executed 
his  notes  and  mortgage  on  said  fo4y-acre  tract  to  secure  the 
same,  said  loan  being  consummated  about  two  weeks  after  the 
making  of  the  Layman  mortgage  upon  the  other  sixty  acres. 
At  that  time  appellee  took  his  policy  to  Upham  and  delivered 
it  into  his  possession,  for  the  purpose,  as  they  both  agree,  of 
having  it  forwarded  to  the  Chicago  office  for  the  consent  of 
the  company  to  the  making  of  this  mortgage  to  Metcalf. 
Appellee  then  told  Upham  of  the  mortgage  to  Layman  upon 
the  sixty  acres,  and  asked  him  if  consent  of  the  company  was 
necessary  tp  that  mortgage  to  preserve  the  validity  of  his  in- 
surance, and  Upham  replied  that  it  was  only  necessary  on  the 
forty  acres  the  house  stood  on.  By  an  arrangement  between 
Upham  and  appellee  the  policy  was  assigned  to  Metcalf  as 
additional  security  to  the  loan.  The  policy  was  taken  by  Up- 
ham, forwarded  to  the  Chicago  office  by  him,  and  consent  to 
the  Metcalf  loan  indorsed  upon  it,  returned  to  Upham  and  by 
him  delivered  to  Metcalf. 

The  jury  were  justified  in  finding  that  Upham  was  held  out 
to  the  public  as  the  local  agent  of  the  company  for  the  trans- 
action of  its  business  of  insurance,  and  that  appellee  acted  in 
reliance  upon  his  declarations,  and  statements  as  such  agent* 
Under  this  state  of  facts,  which  the  evidence  tended  to  estab- 
lish, the  court  instructed  the  jury,  that  if  Upham  was  the 
agent  of  defendant  in  the  business  of  insurance  of  such  prop- 
erty as  it  insured  for  plaintiff,  and  that  the  policy  was  deliv- 
ered to  him  by  plaintiff,  showing,  on  its  face,  that  the  lands 
named  in  the  policy  consisted  of  a  one- hundred-acre  tract. 
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and  that  plaintiiSF  then  told  him  of  the  mortgage  to  Layman, 
and  that  Upham  then  assured  plaintiff  that  there  need  he  no 
permit  or  consent  of  the  company  indorsed  on  the  policy  as 
to  said  mortgage  because  it  was  not  on  the  forty-acre  tract  on 
which  the  house  stood,  there  was  a  waiver  of  forfeiture  on  the 
condition  named;  jjind  refused  to  instruct  the  jury  that  the 
mortgaging  of  the  sixty  acres  to  Layman,  without  having 
the  consent  of  the  company  thereto  indorsed  on  the  policy  by 
the  general  agent  at  Chicago,  rendered  the  policy  void,  etc. 

That  appellee  acted  in  good  faith,  and  endeavored  to  keep 
the  policy  in  force,  does  not  admit  of  question.  There  could 
have  been  no  other  purpose  in  delivering  the  policy  to  Upham 
to  obtain  consent  of  the  company  to  the  making  of  the  i^Ietcalf 
mortgage.  And  it  is  equally  clear  that  appellee  relied  upon 
his  policy  as  indemnity  against  loss,  and  but  for  the  repre- 
sentations of  Upham  would  either  have  procured  the  consent 
of  the  company  to  the  Layman  mortgage  or  ceased  to  so  rely 
upon  it.  It  is  not  seriously  questioned  that  if  the  company  is 
bound  by  the  knowledge  and  conduct  of  Upham  it  is  estopped 
from  insisting  upon  the  alleged  forfeiture.  It  can  not  be  con- 
tended that  the  company,  with  knowledge  of  the  execution  of 
the  mortgage  to  Layman,  could  retain  the  premium,  treat  the 
policy  as  in  force,  knowing  that  the  assured  was  relying  upon 
its  validity,  until  a  loss  occurred,  and  then  insist  upon  the 
execution  of  the  mortgage  as  a  breach  of  the  condition  of  the 
policy.  And  especially  would  this  be  so,  where,  upon  full 
knowle;dge  of  the  fact  by  the  company,  the  insured  was  in- 
duced to  rely  upon  the  indemnity  afforded  by  the  policy,  by 
the  aflBrmative  representations  of  the  company  that  no  in- 
dorsement of  consent  to  the  execution  of  the  mort^rage  was 
necessary  to  the  continued  validity  of  the  policy.  New  Eng- 
land Fire  and  Marine  Ins.  Co,  v.  Schettler,  38  HI.  166 ;  ^tna 
Ins.  Co.  y.  Maguirey  51  id.  342 ;  Eclectic  Life  Ins.  Co.  v.  Fah- 
renkrug^  68  id.  463;  Lycoming  Fire  Ins.  Co.  v.  Ward,  90  id. 
545  ;  Wood  on  Fire  Insurance,  1163,  and  cases  in  note  2. 
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The  cases  are  not  uniform  throughout  the  country  in  re- 
spect of  when  notice  to  or  knowledge  of  the  agent,  or  repre- 
sentations by  him,  will  bind  the  company.  In  this  State, 
however,  the  decisions  are  uniform  that  notice  to  the  agent, 
at  the  time  of  the  application  for  the  insurance,  of  facts  ma« 
terial  to  the  risk,  is  notice  to  the  ^insurer,  and  will  prevent  it 
from  insisting  upon  a  forfieiture  for  causes  within  the  knowl- 
edge of  the  agent.  Atlantic  Ins.  Co.  v.  Wright,  22  111.  473 ; 
Farmers  and  Merchants*  Ins.  Co.  v.  Chestnut,  50  id.  116 ;  Com- 
mereial  Ins.  Co.  v.  Ives,  56  id.  402 ;  Andes  Ins.  Co.  v.  Fish,  71 
id.  620  ;  St.  Paul  Fire  and  Marine  Ins.  Co.  v.  Wells,  89  id.  82 ; 
American  Ins.  Co.  v.  LuttreU,  id.  314 ;  Union  Ins.  Co.  v.  Chipp, 
93  id.  96  ;  Gerniania  Fire  Ins.  Co.  v.  McKee,  94  id.  494 ;  Phe- 
nix  Ins.  Co.  v.  Stocks,  ante,  p.  319. 

Whether  facts  occurring  subsequently  to  the  issuance  of  the 
policy,  and  coming  to  the  knowledge  of  the  agent,  will  chiurge 
the  principal,  has  been  the  subject  of  less  frequent  adjudica- 
tion. The  case  of  Illinois  Fire  Ins.  Co.  v.  Stanton,  57  -111.  354, 
is  in  many  respects  similar  to  the  case  at  bar.  There  the 
policy»contained  a  clause  rendering  it  void  in  case  of  aliena- 
tion, without  an  assignment  of  the  policy  duly  confirmed  by 
the  board  of  directors  of  the  company,  and  indorsed  on  the 
back  of  the  policy  by  the  secretary  thereof.  A  sale  was  made,  of 
which  the  local  agent  was  notified,  and  his  advice  asked  as  to 
the  proper  course  to  pursue.  He  replied  that  the  polic}^  would 
remain  good  until  it  could  receive  the  proper  indorsement  at 
the  home  office.  Thereupon  the  sale  was  consummated,  but 
before  the  consent  was  in  fact  given  by  the  company  the  build- 
ing was  destroyed  by  fire.  The  court  held  the  company  bound 
by  the  act  of  its  agent,  and  that  it  was  estopped  thereby  from 
insisting  upon  the  forfeiture.  In  Williainsburg  City  Fire  Ins. 
Co.  v.  Cary,  83  111.  453,  the  goods  had  been  removed  from  the 
building  in  which  they  were  at  the  time  they  were  insured, 
and  the  court  says  that  the  company  might  well  treat  the  re- 
moval of  the  goods  as  a  breach  of  the  warranty  implied  from 
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«  description  of  the  location  of  the  goods,  and  declare  the 
policy  forfeited.  Aftet  the  goods  had  been  removed  to  the 
place  where  they  were  subsequently  destroyed,  the  company's 
local  agent  was  notified  of  the  removal  and  asked  to  consent 
to  carry  the  risk  in  the  new  location,  and,  as  it  was  found, 
consented.  The  notice  to  tbye  agent  is  there  treated  as  notice 
to  the  company,  and  the  company  retaining  the  premium  and 
not  electing  to  cancel  the  policy,  and  thereby  enable  the  in- 
jured to  re-insure,  is  held  liable  under  its  policy.  It  is  said 
in  May  on  Insurance,  145,  that  **the  tendency  of  the  courts, 
generally,  is  daily  becoming  more  decided  to  hold  that  such 
an  agent  may  waive  any  of  the  conditions  of  the  policy  and 
bind  the  company  by  such  waiver,  and  that  his  promises 
and  acts,  (both  of  omission  and  commission,)  representations, 
statements  and  assurances,  made  within  the  scope  of  his 
agency,  and  after  knowledge  of  a  breach  of  condition  or  of 
the  inaccuracy  of  the  statement  in  the  application,  if  relied 
upon  by  the  assured,  who  is  himself  without  fault,  may  be  set 
up  by  the  insured,  either  on  the  ground  of  waiver  or  of  estop- 
pel, in  answer  to  a  claim  of  forfeiture."  See  cases  in  note  2, 
11  Am.  and  Eng.  Ency.  of  Law,  pages  339,  340. 

It  is  unnecessary  to  extend  this  opinion  by  the  citation  of 
authority  showing  that  the  public  are  authorized  to  deal  with 
agents  of  insurance^  companies  upon  all  subjects  within  the 
apparent  scope  of  their  authority,  tb^  rule  being,  that  one 
clothed  .with  power  to  act  for  them  at  all,  is  treated  as  author- 
ized to  bind  as  to  all  matters  within  the  scope  of  his  real  or 
apparent  authority. 

It  is,  however,  insisted,  that  by  the  terms  of  the  policy  a 
waiver  of  its  conditions  could  only  be  made  by  the  general 
agent  at  Chicago,  and  that,  therefore,  waiver  of  the  condition 
by  the  local  agent  would  not  be  binding  upon  the  company, 
and  that  appellee,  having  notice  of  the  stipulation,  could  not 
have  been  misled  to  his  prejudice  by  the  conduct  of  Upham. 
That  he  was  thus  misled,  if  the  company  be  now  permitted  to 
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insist  upon  the  non-indorsement  of  consent  to  the  Layman 
mortgage  as  a  cause  of  forfeiture,  does  not,  under  the  proof . 
in  this  case,  admit  of  question.    He  applied  to  the  agent,  who 
was  clothed  with  apparent  authority  to  transact  the  business 
of  the  company  and  contract  for  it  in  respect  of  insurance, 
for  information  as  to  whether  such  indorsement  was  necessary 
or  not.     The  agent  was  about  to  send  forward  to  the  company 
the  policy  then  delivered  to  him,  to  obtain  the  indorsement 
of  consent  for  the  Metcalf  mortgage  lipon  the  forty  acres  upon 
which  the  house  was  situated,  for  the  sole  purpose  of  keeping 
the  policy  in  force,  and  but  for  the  information  given  by  the 
agent  that  no  indorsement  of  the  Layman  mortgage  on  the 
sixty  acres  of  land  was  necessary,  it  may  well  be  presumed 
that  like  consent  would  have  been  asked  and  given  as  to  that 
mortgage,  and,  in  consequence,  the  insured  relied  upon  the 
validity  of  the  policy,  without  question  on  the  part  of  the  com- 
pany, until  after  the  loss  of  the  property  by  fire  two  years 
subsequently.     The  stipulation  in  the  policy  that  the  waiver 
could  be  made  only  by  indorsement  upon  the  policy  by  the 
general  agent  at  Chicago  was  inserted  for  the  benefit  of  the 
insurer,  and,  like  any  other  clause  or  condition  of  the  policy, 
might  be  waived  by  the  company.     As  we  have  seen,  notice 
to  the  agent  of  matters  falling  within  the  general  scope  of 
his  apparent  authority  is  notice  to  the  principal,  and  the 
company  may  be  estopped  from  asserting  a  forfeiture  of  the 
policy  by  the  knowledge  ot  its  agent  of  facts  which  would 
justify  it  in  declaring  the  forfeiture,  which  right  it  has  failed 
to  exercise,  but  instead  has  treated  the  policy  as  in  force. 
Here,  the  agent  of  the  company,  and  therefore  the  company, 
knew  of  the  Layman  mortgage.    At  the  time  only  about  one- 
fifth  of  the  premium  had  been  earned.     It  knew,  not  only  by 
the  statements  of  the  agent,  but  by  the  application  for  in- 
dorsement of  consent  to  the  making  of  the  Metcalf  mortgage, 
that  appellee  was  relying  upon  the  policy.     Yet  it  failed  to 
claim  a  forfeiture  of  the  policy,  retained  the  premium,  and 
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permitted  the  policy  to  remain  apparently  in  force  for  two 
years,  and  until  the  destruction  of  the  property  by  fire,  when 
for  the  first  time  it  seeks  to  assert  forfeiture.  Independently 
of  whether  the  local  agent  was  authorized  to  waive  the  in- 
dorsement of  consent  upon  the  policy,  the  company  being 
chargeable  with  notice  of  the  fact  that  the  assured  was  rely- 
ing upon  the  policy  as  valid  insurance,  and  having  failed  to 
exercise  its  right  of  forfeiture  until  a  cause  of  action  accrued 
upon  the  policy,  must  be  held  to  have  waived  the  necessity  of 
such  indorsement  of  consent.  It  would  be  most  inequitable 
to  permit  the  company  to  insist  upon  the  forfeiture  after  the 
fire,  when,  by. its  silence  and  apparent  acquiescence  in  the 
validity  of  the  policy,  the  assured  had  been  led  to  rely  thereon 
and  prevented  from  obtaining  insurance  elsewhere. 

We  are  of  opinion  that  th§  company  was  estopped  from 
insisting  upon  the  forfeiture  set  up  in  its  pleas,  and  while  the 
instructions  given  may  not  have  been  technically  correct,  they 
stated  the  law  applicable  to^the  facts  of  the  case  with  sub- 
stantial accuracy. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Company 
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Filed  at  Ottawa  March  31, 1894. 

1.  Verdict— /orm — oral  or  in  writing.  Under  our  practice,  the  form 
of  the  verdict  to  be  returned  by  a  jury  in  actions  on  the  case  is  fixed  by 
no  rule  of  law  whatever.  It  may  be  reduced  to  writing  and  signed  by 
the  jury,  or  it  may  be  delivered  oraliy. 

2.  Same — power  of  court  to  put  in  form.  Where  the  verdict  has  been 
rednoed  to  writing  and  signed,  if  good  in  substance,  the  court  may,  in 
the  presence  of  the  jury,  reduce  it  to  form,  if  defective  in  form  ;  or  the 
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court  may  send  the  jury  back  to  Its  room,  vith  directions  how  to  put 
it  in  proper  form.  If  good  in  substance,  it  will  be  snfflcient,  under  the 
Statute  of  Jeofails,  and  it  may  be  regarded  as  reduced  to  form. 

3.  Sake — directiona  of  the  court  as  to  itaform.  It  is  highly  proper 
for  the  court  to  indicate  to  the  jury,  before  retiring,  the  form  of  their 
verdict ;  and  this  may  be  done  in  the  same  manner  that  any  other  di- 
rections are  given  to  the  jury  as  to  its  manner  of  proceeding  in  the 
discharge  of  its  duty,  and  is  in  no  sense  giving  instructions  as  to  the 
law  of  the  case.  Such  direction  may  be  given  either  in  writing  or 
oralljr. 

.  4.  Same — correcting  the  form  of  the  verdict.  If  the  court  should,  in 
the  first  instance,  mistake  the  proper  form  of  the  verdict,  and  the  jury 
should  foliow  it,  the  correction  may  be  made  upon  its  being  brought 
in,  or  the  jury  may  be  sent  back  with  a  proper  form,  without  the 
slightest  error  of  law  being  committed. 

5.  Instructions — when  in  writing — statute  construed.  Section  52  of 
chapter  110  of  the  Revised  Statutes,  requiring  instructions  to  the  juiy 
to  be  in  writing,  only  applies  to  instructions  purporting  to  lay  down 
some  rule  of  law,  and  not  to  a  mere  direction  as  to  the  form  of  the 
verdict. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  B.  W.  Clifford,  Judge,  presiding. 

Mr.  C.  V.  GwiN,  and  Mr.  Jambs  Fentress,  for  the  appellant: 

The  court  erred  in  instructing  the  jury  orally,  and  it  was 
error  in  the  Appellate  Court  not  to  reverse  the  judgment  on 
that  ground.  Starr  &  Curtis'  Stat.  sec.  33,  chap.  110; 
Broivn  v.  People,  4  Gilm.  439;  Ray  v.  Woofers,  19  111.  82; 
Railroad  Co.  v.  Hammer,  85  id.  626 ;  Insurance  Co,  v.  Rabh, 
11  111.  App.  636  ;  Abingdon  v.  Meadows,  28  id.  431 ;  Hoyt  v. 
People,  104  U.  S.  631  ;  Ilardin  v.  Helton,  60  Ind.  319;  Bos- 
worth  V.  Barker,  65  id.  695 ;  Provine  v.  Heaston,  67  id.  482; 
Bradway  v.  WaddeU,  95  id.  170. 

An  instruction  is  a  statement  of  the  rules  of  law  governing 
the  matters  in  issue,  or  the  amount  of  the  recovery.  Braiway 
V.  WaddeU,  95  Ind.  170 ;  Thompson  on  New  Trials,  sec.  2380. 
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Mr.  il.  L.  Knight,  and  Messrs.  Duncan  &  Gilbert,  for  tbo 

appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

But  a  single  question  is  raised  upon  this  record.  The  ac- 
tion  is  by  appellee,  against  appellant,  for  a  personal  injury, 
alleged  to  have  been  received  in  alighting  froiQ  one  of  its 
trains,  through  the  negligence  of  its  employes.  In  tha  trial 
court  plaintiff  recovered  a  judgment  for  $6000,  and  costs  of 
suit,  which  was  aflBrmed  in  the  Appellate  Court. 

No  instructions  were  given  at  the  trial  on  behalf  of  the  plain- 
tiff. All  those  asked  by  the  defendant  were  given,  after  which, 
as  appears  by  the  bill  of  exceptions :  "The  court  further  gave 
to  the  jury,  in  writing,  preceding  the  same  with  the  oral  state- 
*  ment  that  the  same  were  forms  for  verdict,  the  following  in- 
struction :  *We,  the  jury,  find  the  issues  for  the  defendant.* 
*We,  the  jury,  find  the  defendant  guilty,  and  assess  the  plain- 
tiff's damages  at ,'  and  completed  and  supplemented 

said  written  instruction  by  adding  thereto,  as  part  thereof, 
orally,  and  not  in  writing,  words  in  effect  as  follows,  viz: 
Such  sum  as  the  jury  may  believe,  from  the  evidence,  the 
plaintiff  is  entitled  to  recover.  To  the  giving  of  which  Written 
instructions,  and  to  the  adding  to  and  supplementing  the  same 
orally,  and  to  the  giving  of  which  oral  instruction  as  above 
set  out,  the  defendant  then  and  there  duly  excepted." 

It  is  now  insisted  that  the  giving  of  such  instruction  was 
violative  of  the  statute,  which  provides,  that  "hereafter  no 
judge  shall  instruct  the  petit  jury  in  any  case,  civil  or  crim- 
inal, unless  such  instructions  are  reduced  to  writing."  (Rev. 
Stat.  sec.  52,  chap.  110.)  Also,  that  so  much  of  the  instruc- 
tion as  assumes  to  give  a  form  of  verdict  against  the  defend- 
ant would  have  been  erroneous  even  if  it  had  been  reduced 
to  writing.  In  our  opinion  the  two  points  may  properly  be 
considered  as  one,  because  if  the  action  of  the  court,  as  here 
shown,  is  to  be  treated  as  an  instruction  by  the  court  as  to  the 
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law  of  the  case,  it  was  clearly  erroneotis  to  give  it  without  re- 
duping  it  to  writing,  whether  it  contained  a  correct  statement 
of  the  law  or  not.  If,  on  the  other  hand,  it  is  to  be  treated, 
not  as  an  instruction  upon  the  law  of  the  case,  but  as  a  mere 
direction  to  the  jury  as  to  the  manner  in  which  they  should 
proceed,  then,  of  course,  the  question  of  its  accuracy  as  an 
ins);ruction  can  not  arise. 

Thfidt  the  foregoing  section  of  the  Practice  act  only  applies 
to  instructions  purporting  to  lay  down  some  rule  of  law,  is 
made  clear  by  the  preceding  section  of  the  same  chapter,  the 
language  of  which  is:  "The  court, in  charging  the  jury,  shall 
only  instruct  as  to  the  law  of  the  case."  This  much  is  con- 
ceded by  counsel  for  appellant  in  his  able  and  ingenious  argu- 
ment, but  he  insists  that  this  is  an  instruction  as  to  the  law. 
With  this  contention  we  can  not  agree.  Under  our  practice 
the  form  of  the  verdict  to  be  returned  by  a  jury  in  actions  like 
this  is  fixed  by  no  rule  of  law  whatever.  The  statute  provides : 
"It  shall  be  sufi&cient  for  the  jury  to  pronounce  their  verdict, 
by  their  foreman,  in  open  court,  without  reducing  the  same  to 
writing,  and  the  clerk  shall  enter  the  same  in  form,  under  the 
direction  of  the  court."  (Eev.  Stat.  sec.  56,  chap.  110.)  It 
may  be  reduced  to  writing  and  signed  by  the  jury,  or  it  may 
be  delivered  orally.  {Griffin  v.  Lamed,  111  111.  432.)  When 
it  has  been  reduced  to  writing  and  signed,  if  good  in  substance, 
the  court  may,  in  the  presence  of  the  jury,  reduce  it  to  form, 
if  defective  in  that  respect.  {Osgood  v.  McConnelt,  32  111.  74; 
Chittenden  v.  Eians,  48  id.  62;  Faulk  y,  Kellums,  54  id.  188; 
Pekin  v.  Winkel,  77  id.  56 ;  Godfreidson  v.  PeojAe,  88  id.  284.) 
Or  the  court  may  send  the  jury  back  to  its  room,  with  direc- 
tions how  to  put  it  in  proper  form.  {Smith  v.  WiUiam^  22 
111.  357.)  Or,  if  good  in  substance,  it  will  be  sufficient  under 
the  Statute  of  Jeofails,  and  "it  may  be  regarded  as  reduced 
to  form."  Hartford  Fire  his.  Co.  v.  Vanduzor,  49  111.  489; 
Wiggins  v.  Chicago,  68  id.  372.  • 
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In  order  that  the  verdict  may  be  put  in  form  in  the  first 
instance,  and  so  avoid  the  delay  necessarily  resulting  from 
reducing  it  to  form  after  being  returned  into  court  or  sending 
the  jury  back  to  corrfect  the  form,  it  is  usual,  and  highly 
proper,  for  the  court  to  indicate  to  the  jury,  before  retiring, 
in  what  language  the  verdict  should  be  announced.  This  may 
be  done  in  the  same  manner  that  any  other  directions  are 
given  the  jury  as  to  its  manner  of  proceeding  in  the  discharge 
of  its  duty,  and  is  in  no  sense  giving  instructions  as  to  the 
law  of  the  case.  Usually  the  purpose  of  the  direction  will  be 
best  served  by  reducing  it  to  writing,  but  we  entertain  no 
doubt  that  it  may  legally  be  done  orally.  If  a  foreman  has 
been  designated,  it  may  be  directed  to  him,  in  the  presence  of 
the  other  members  of  the  jury.  If  the  instruction  should  be 
wholly  disregarded,  and  the  finding  announced  verbally  in 
open  court,  the  jury  might  be  sent  back  to  comply  with  the 
directions  given ;  but  if  the  court  saw  proper  to  receive  the 
oral  verdict,  and  have  it  put  in  form  by  the  clerk,  no  one 
would  think  of  assigning  error  upon  the  failure  to  obey  the 
instructions.  If  the  court  should,  in  the  first  place,  mistake 
the  proper  form  of  the  verdict,  and  the  jury  should  follow  it, 
the  correction  might  be  made  upon  its  being  brought  in,  or 
the  jury  could  be  sent  back  with  a  proper  form,  without  the 
slightest  error  of  law  being  committed.  Here  the  court  told 
the  jury  in  advance  that  the  instruction  was  for  "forms  of 
verdict,"  and  all  that  was  said  or  written  pertained  to  that 
snbject,  only,  and  the  jury  must  have  so  understood  it. 

The  judgment  of  the  Appellate  Court  being  in  harmony 
with  the  views  here  expressed,  must  be  affirmed. 

Judgment  affirmed. 


34—149  III. 
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B.  A.  Sands  et  al. 

V. 

A.  Wacasbb. 

Filed  at  Springfield  April  2, 1894, 

1.  IUbotment — against  one  rightfully  in  poaaeaaion.  While,  as  a 
general  rule,  the  legal  title  must  prevail  in  actions  at  law,  ejectment 
can  not  be  maintained  against  one  in  the  lawful  and  rightful  posses- 
sion of  land. 

2.  The  aotlon  of  ejectment  proceeds  for  the  possession  of  the  prem- 
ises, claiming  that  they  have  been  unlawfully  entered  upon  and  un- 
justly withheld.  When  the  defendant's  possession  is  rightful,  and  the 
plaintiff  is  not  wrongfully  kept  out  of  possession,  the  action  can  not 
be  maintained. 

3.  In  August,  1854,  the  owner  of  land  gave  a  bond  for  a  deed  to  a 
railway  company  for  its  right  of  way,  the  deed  to  be  made  upon  the 
defluite  location  of  the  railroad,  and  the  company  was  then  to  have 
the  right  of  entry,  which  it  exercised  in  1872,  without  objection.  The 
railroad  changed  owners,  and  in  1887  the  owner  of  the  land  conveyed 
the  same  to  a  party  who  had  notice  of  the  equities  of  the  railway  com- 
pany, and  who,  in  1890,  demanded  possession  of  the  land  and  brought 
ejectment :    Held,  that  the  action  would  not  lie. 

4.  Bight  of  way — agreement  to  convey — when  binding  on  auhaeqvent 
purchaaer.  Where  an  agreement  of  a  land  owner  and  a  railway  com- 
pany for  the  conveyance  of  a  strip  of  land  for  a  right  of  way  is  once 
acted  upon  without  objection,  and  the  railroad  constructed,  its  pro- 
visions will  be  binding  upon  the  original  owner  and  his  grantee  with 
notice. 

5.  Possession — aa  notice  of  righta.  The  possession  by  a  railroad 
company  ef  laud  used  for  its  right  of  way,  is  notice  to  the  purchaser 
of  the  land  that  the  company  is  occupying  under  a  claim  of  right,  and 
such  possession  is  suflacient  to  put  the  purchaser  on  inquiry. 

6.  Laohbs — who  may  invoke  the  doctrine.  A  purchaser  of  land  with 
notice  of  a  railway  company's  right  of  way  across  the  same,  can  not  he 
lieard  to  complain  of  the  laches  of  the  company,  which  his  grantor  had 
waived  by  permitting  the  company  to  enter  under  the  contract. 

7.  New  TRIAI4— motion /or — when  trial  is  had  by  court  alone.  Where 
a  cause  is  tried  before  the  court  without  a  jury,  a  motion  for  a  new  trial 
will  be  unnecessary  to  preserve  the  questions  arising  upon  the  record. 
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Appeal  from  the  Circuit  Court  of  Piatt  county ;  the  Hon. 
Francis  M.  Wbight,  Judge,  presiding. 

This  was  ejectment,  by  appellee,  against  appellants,  trus- 
tees, and  the  Indianapolis,  Decatur  and  Western  Eailroad 
Company,  to  recover  a  strip  of  land  fifty  feet  wide  off  of  the 
south  side  of  the  north-east  quarter  of  section  36,  township 
16,  north,  range  6,  east  of  the  third  principal  meridian,  in 
Piatt  county.  The  case  was  heard  by  the  court  without  a 
jury,  upon  facts  stipulated  by  the  parties,  and  an  agreement 
introduced  under  the  stipulation,  entered  into  by  John  8.  Hay- 
ward,  and  Henrietta  Hayward,  his  wife,  with  the  Indiana  and 
Illinois  Central  Eailroad  Company,  March  15, 1864,  by  which 
the  said  Haywards,  under  their  hands  and  seals,  "in  consid- 
eration of  the  probable  location  of  the  Indiana  and  Illinois 
Central  railroad  over  and  upon  the  premises  hereinafter  de- 
scribed, and  one  dollar  to  them  in  hand  paid  by  the  company^ 
do  hereby,  for  themselves,  their  heirs,  executors,  administra- 
tors and  assigns,  covenant  and  agree  to  and*with"  said  rail- 
road company,  "to  convey  to  said  company,  by  a  good  and 
sufficient  deed  of  quitclaim,  with  warranty  against  any  claim- 
ing by  or  under  them,  at  any  time  within  one  year  from  the 
date  hereof,  the  right  of  way  of  the  width  of  one  hundred  feet, 
as  the  same  shall  be  located  through  the  lands  and  premises 
now  owned  by  them."  Then  follows  a  description  of  various 
tracts,  including  the  quarter  section  in  section  36,  etc.,  and 
proceeds:  "With  full  power,  on  the  definite  location  of  said 
road,  to  enter  upon  said  lands  and  premises  of  the  width 
^aforesaid,  and  occupy,  use  and  control  the  same,  with  all  the 
rights,  privileges,  profits  and  appurtenances  of  every  kind,  as 
in  fee  simple,  so  long  as  the  route  or- track  of  said  railroad 
shall  continue  to  be  over  and  upon  the  same." 

It  was  stipulated  that  plaintiff  showed  a  regular  chain  of 
title  from  the  government  to  John  S.  Hayward,  and  a  convey- 
ance from  Hayward  and  wife  to  himself,  in  the  year  1887,, 
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without  reservation,  etc.,  of  said  right  of  way;  that  the  land 
was  then  unfenced,  open  prairie ;  that  said  Indiana  and  Illi- 
nois Central  Railroad  Company  built  its  railroad  over  and 
upon  said  quarter  section  in  1872,  and  has  ever  since  occu- 
pied the  strip  of  land  in  controversy  for  and  as  right  of  way; 
that  both  parties  have,  since  its  occupancy  by  the  railroad, 
paid  taxes  on  said  strip ;  that  defendant  railroad  company  is 
the  legal  successor  of  said  Indiana  and  Illinois  Central  Rail- 
road Company,  and  claims  under  said  agreement  as  such. 

In  July,  1890,  plaintiiSf  demanded  possession,  in  writing, 
and  on  August  19,  1891,  without  further  notice  or  demand, 
brought  this  suit.  There  was  finding  and  judgment  for  plain- 
tiff, and  the  defendants  appeal. 

Messrs.  Lodge  &  Hicks,  for  the  appellants. 
Mr.  W.  G.  Cochran,  for  the  appellee. 

Mr.  JusTioB  Shope  delivered  the  opinion  of  the  Court : 

The  Indiana  and  Illinois  Central  Railroad  Company,  of 
which  it  is  stipulated  the  appellant  company  was  the  legal 
successor,  in  1872  entered  upon  the  tract  of  land  in  dispute 
and  built  thereon  its  railway,  under  an  agreement  entered 
into  by  the  owners  of  the  land  in  1854.  By  that  agreement, 
under  the  hands  and  seals  of  the  owners,  they  agreed,  for  the 
consideration  therein  named,  to  convey  to  the  said  Indiana 
and  Illinois  Central  Railroad  Company,  within  one  year,  by 
quitclaim  deed  containing  a  covenant  of  warranty  as  against 
all  persons  claiming  under  them,  a  strip  of  land  one  hundred 
feet  wide,  out  of  the  quarter  section  upon  which  the  strip  in 
controversy  is  situated,  and  other  tracts  particularly  described 
and  owned  by  them,  as  said  railroad  should  be  located  through 
or  over  said  lands ;  and  it  was  expressly  agreed,  that  "on  the 
definite  location  of  said  road"  said  railway  company  should 
have  "full  power  to  enter  upon  said  lands  and  premises  of 
the  width  aforesaid,  and  to  occupy,  use  and  control  the  same. 
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with  all  the  rights,  privileges,  profits  and  appurtenances  of 
every  kind,  as  in  fee  simple,  so  long  as  the  route  or  track  of 
said  railroad  shall  continue  to  be  over  and  upon  the  same." 
And  it  was  further  provided,  that  if  the  use  of  the  land  by 
the  company  should  be  abandoned  or  the  tracks  permanently 
changed,  said  lands  should  revert ;  and  that  the  said  railroad 
company  should  erect  and  maintain  fences,  cattle-guards, 
crossings,  etc.,  necessary  to  the  use  of  the  land,  at  its  own 
charge.  No  deed  was  ever  made,  but  in  1872,  the  ownership 
of  the  lands  remaining  the  same,  said  railway  company  en- 
tered upon  and  took  possession* of  the  tract  in  dispute,  built 
thereon  its  roadway  and  tracks,  and  has  ever  since  contiiiued 
to  occupy  and  use  the  same  as  its  right  of  way. 

If  this  suit  had  been  brought  by  Hay  ward,  the  owner  mak- 
ing said  agreement,  and  who  coptinued  to  be  the  owner  up  to 
the  year  1887,  and  who  permitted  the  railroad  company, 
without  objection,  to  enter  upon  said  land  and  build  its  rail- 
road thereon,  it  is  clear  he  could  not  have  maintained  this 
action.  By  the  agreement,  executed  under  his  hand  and  seal, 
the  right  was  given,  upon  the  "definite  location"  of  the  rail- 
road, to  enter  upon,  use  and  occupy  the  land.  The  railroad 
company  was  lawfully  in  possession  under  the  agreement,  it 
having  performed  the  conditions  on  its  part, — that  is,  ihe 
definite  location  of  its  line  of  road  on  the  land. 

While,  as  a  general  rule,  the  legal  title  must  prevail  in  ac- 
tions at  law,  ejectment  can  not  be  maintained  against  one  in 
the  lawful  and  rightful  possession  of  land.  "That  action, "it 
is  said  in  Stoioe  v.  RusseH  et  al.  36  111.  36,  "proceeds  for  the 
possession  of  the  premises,  claiming  they  have  been  unlaw- 
fully entered  upon  and  unjustly  withheld,"  and  it  was  held 
that  facts  which  disprove  the  unlawful  entry  or  unjust  with- 
holding constitute  a  legal  defense  to  the  action.  In  Turpin 
V.  Baltimore  and  Ohio  and  Chicago  Railroad  Co.  105  111.  11,  a 
case  not  distinguishable  in  principle  from  the  one  at  bar,  it 
was  said,:    "Where  the  defendant's  possession  is  rightful  and 
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the  plaintiflf  is  not  wrongfully  kept  out  of  possession,  it  is  very 
well  settled  by  the  decisions  of  this  court  that  the  action  of 
ejecjkment  can  not  be  sustained."  The  same  principle  has 
been  announced,  with  more  or  less  distinctness,  in  Sloan  v. 
Petrie,  16  111.  262,  Staky  v.  Murphy,  47  id.  241,  Kilgour  \. 
Gockley,  83  id.  112,  Gridley  v.  HopJdns,  84  id.  532,  Railway 
Co,  V.  Karnes,  101  id.  403>  and  Chicago  and  Eastern  Illinois 
Railway  Co.  v.  Hay,  119  id.  493.  In  view  of  these  decisions 
an  examination  of  the  general  rules  will  not  be  necessary. 

It  is  stipulated  that  appellee  (plaintiflf  below)  purchased 
the  land  in  1887, — practically  fifteen  years  after  the  road  had 
been  built  and  in  operation.  The  possession  by  the  railway 
company  was  notice  to  him  that  it  was  there  under  a  claim  of 
right,  and  the  slightest  inquiry,  either  of  his  grantor,  Hay- 
ward,  or  of  the  railway  company,  would  have  advised  him  of 
the  extent  and  nature  of  that  right,  and  that  the  possession 
was  under  said  agreement  for  a  deed,  with  the  right  to  enter 
upon,  use  and  occupy  the  land  as  a  railroad  right  of  way,  as 
it  was  being  used,  and  he,  therefore,  stands  in  no  better  posi- 
tion to  question  the  rightfulness  of  the  entry  and  occupancy 
by  the  railway  company  than  did  his  grantor. 

It  is,  however,  said,  that  the  railroad  company  was  guilty 
of  laches  in  not  building  its  road  across  the  land  for  eighteen 
years  after  the  agreement  was  entered  into.  Of  this,  it  only 
need  be  said  that  appellee,  being  chargeable,  at  the  time  of 
his  purchase,  with  notice  of  the  railway  company's  rights, 
can  not  be  heard  to  complain  of  laches  which  his  grantor  had 
waived  by  permitting  the  railway  company  to  enter  under  the 
contract,  construct  its  road,  and  operate  it  for  fifteen  years 
before  appellee  acquired  any  interest  in  the  land.  The  agree- 
ment having  been  acted  upon  and  the  railroad  constructed, 
its  provisions  were  binding  upon  the  original  owner  and  bis 
grantee  with  notice.  Russell  v.  Hubbard,  59  111.  335 ;  Morris 
V.  Indianapolis,  Bloomington  and  Western  Railroad  Co.  76  id. 
522 ;   Turpin  v.  Railroad  Co.  supra. 
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The  cause  having  been  tried  before  the  court  without  a 
jury,  a  motion  for  a  new  trial  was  unnecessary  to  preserve 
the  questions  arising  upon  the  record.  ^ 

We  are  of  the  opinion  that  the  facts  here  shown  constituted 

a  legal  defense  to  the  plaintiff's  action,  and  the  judgment  of 

the  circuit  court  will  accordingly  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


The  Chicago  and  Northwkstbrn  Railway  Company 

r. 
The  City  of  Chicago. 

Filed  at  Ottawa  March  Sly  1894, 

The  qnestlous  raised  in  this  case  have  been  passed  upon  In  a  number 
of  oases  recently  decided  in  this  court. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Theodobs  Bkentano,  Judge,  presiding. 

Per  Cubiam:  This  a  condemnation  proceeding  instituted 
in  pursuance  of  an  ordinance  of  the  City  of  Chicago  for  the 
purpose  of  opening  Homan  Avenue  across  the  right  of  way 
of  the  appellant  company.  The  questions,  raised  by  the  as- 
signments of  error  and  growing  out  of  the  admission  and  ex- 
clusion of  testimony  and  the  giving  and  refusal  of  instructions 
by  the  court  below>  are  the  same  questions  which  have  been 
passed  upon  in  the  following  cases  recently  decided  by  this 
Court:  I.  G.  R.  B.  Co.  v.  City  of  Chicago,  138  111.  453 ;  Same 
v.  Same,  141  id.  686 ;  C  <£  N.  W.  Ry.  Co.  v.  City  of  Chicago, 
140  id.  309;  Same  v.  Same,  148  id.  141;  C,  B.  d  Q.  R.  R. 
Co.  V.  City  of  Chicago,  ante,  p.  457. 

The  judgment  of  the  Circuit  Court  is  afiBrmed. 

Judgment  affirmed. 
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The  Union  Mutual  Lipb  Insubance  Company 
}il  gJ2l  Elizabeth  Kibchoff. 

!  Toa  3281 

Filed  at  Ottawa  March  31, 1894. 

1.  Contract — to  convey  land — construed — payment  of  taxes.  A  morU 
gagor  of  real  ^state  agreed  with  the  mortgagee  to  convey  the  property 
to  the  latter,  and  make  no  defense  to  a  foreclosure,  which  was  neces- 
sary to  cut  off  certain  prior  liens,  and  to  pay  the  mortgagee  $10,000  for 
a  reconveyance  of  the  premises.  The  mortgagee  claimed  credit  for 
items  of  money  expended  in  the  payment  of  taxes  and  the  purchase 
of  tax  titles  against  the  property,  prior  to  the  agreement  to  reconvey : 
Held,  that  such  items  were  properly  disallowed. 

2.  Tax  deed — under  United  States  revenue  laws.  The  United  States 
seized  certain  real  estate  for  certain  revenue  taxes  due  from  a  firm 
occupying  it  as  a  distillery,  the  owner  of  the  land  being  in  no  way  con- 
nected with  such  firm.  The  United  States  having  obtained  a  tax  deed, 
sold  and  conveyed  the  land  to  A :  Held,  that  no  title  passed  to  the 
United  States,  and  that  the  purchaser  took,  at  most,  only  the  lien  for 
delinquent  taxes. 

3.  Spbcifio  pebfobi^ance — of  contract  to  reconvey — jurisdiction. 
Where  an  insurance  company  had  acquired  title  to  certain  lands  and 
lots  by  a  qulflblaim  deed  from  the  former  owner  and  certain  foreclosure 
proceedings  in  the  circuit  court  of  the  United  States,  under  an  agree- 
ment that  the  company  was  to  perfect  the  title  to  the  lands  and  recon- 
vey to  the  former  owner  on  the  payment  of  $10,000,  the  State  courts 
will  have  jurisdiction  to  specifically  enforce  such  agreement.  A  court 
of  equity  has  jurisdiction  to  enforce  the  contract,  whether  called  a 
contract  to  redeem  or  to  reconvey. 

4.  Pbactioe  IK  THE  SUPBEME  CouBT — errors  not  assigned  considered 
waived — subsequent  appeal.  Where  a  cause  has  been  heard  in  this  court, 
and  remanded  with  directions  as  to  the  decree  to  be  entered,  a  party, 
on  a  subsequent  appeal,  can  not  assign  for  error  any  cause  that  accrued 
or  existed  prior  to  the  judgment  of  this  court.  All  errors  not  aasigned 
will  be  considered  as  waived,  and  can  not  afterward  be  urged. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  P.  Tulby,  Judge,  presiding. 
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Mr.  Frank  L.  Wean,  and  Mr.  E.  Parmalbb  Prenticb,  for 
the  appellant : 

The  bill  in  this  case  is  a  bill  to  redeem  from  a  trust  deed 
or  mortgage,  which  had,  prior  to  the  filing  of  the  bill,  been 
foreclosed,  and  the  rights  of  *the  parties  settled,  by  decrees 
and  orders  of  the  United  States  Circuit  Court.  Kirchoff  v. 
Insurance  Co.  33  111.  App.  607;  128  111.  199;  133  id.  368. 

The  bill  is,  in  effect,  a  bill  of  review  upon  a  decree  of  the 
United  States  Circuit  Court,  and  the  relief  prayed  for  and 
decreed  in  the  State  court  can  not  be  allowed  without  upset- 
ting every  adjudication  made  by  the  United  States  court  in 
the  foreclosure  proceedings.  ■  Allman  v.  Taylor,  101  111.  185 ; 
McConnell  v.  Gibson,  12  id.  128 ;  Randall  v.  Howard,  2  Black, 
585;  Windett  v.  Insurance  Co.  130  111.  621;  Griggs  v.  Gear, 
3  Gilm.  2. 

If  there  was  an  agreement  which  gave  appellee  the  right  to 
redeem,  such  an  agreement  became  a  part  of  the  foreclosure 
proceedings,  and  was  merged  in  the  decree  entered,  so  that 
the  only  proper  forum  in  which  to  assert  such  an  agreement 
was  the  court  which  rendered  the  decree.  A  decree  can  only 
be  reviewed  by  the  court  which  entered  it.  Brown  v.  Frost, 
10  Paige  Ch.  243 ;  Thompson  v.  Tolmie,  2  Pet.  157 ;  Parish  v. 
Marvin,  15  Wis.  247;  Wetherhee  v.  Fitch,  117  111.  67;  Rae  v. 
Hulbert,  17  id.  572 ;  Randall  v.  Howard,  2  Black,  585 ;  Nougue 
V.  Clapp,  101  U.  S.  551;  Griggs  v.  Gear,  3  Gilm.  2. 

A  State  court  has  no  jurisdiction  to  interfere  with  or  con- 
trol the  proceedings  of  a  Federal  court  or  nullify  its  decrees. 
Maloney  v.  Detvey,  127  111.  405  ;  Hatina  v.  Read,  102  id.  596 ; 
Sproehnle  v.  Dietrich,  110  id.  202  ;  Logan  v.  Lucas,  59  id.  238 ; 
Munson  v.  Harroun,  34  id.  422;  Hancock  v.  Hutchinson,  76 
Va.  609 ;  Wetherhee  v.  Fitch,  117  111.  67 ;  Ritchie  v.  Pease,  114 
id.  353 ;  Windett  v.  Insurance  Co.  130  id.  621 ;  Howe  v.  Kane, 
2  Chand.  222;  Coal  Co.  v.  McCreery,  141  U.  S.  475. 

By  the  deed  from  the  United  States  appellant  acquired  a 
valid  title,  prior  and  paramount  to  and  independent  of  the 
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mortgage,  and  it  is  beyond  the  power  of  the  State  court  to  set 
aside  the  deed  obtained  by  virtue  of  the  internal  revenue  laws 
of  the  United  States,  or  order  a  conveyance  therefrom,  on  a 
bill  to  redeem  from  the  mortgage.  Walthall  v.  Rives,  34  Ala. 
91 ;  Harrison  ▼.  Roberts,  6  Fla."  711 ;  Griffin  v.  Marine  Co.  53 
111.  130 ;  Chickering  v.  Failes,  26  id.  507 ;  Gelston  v.  Hoyt,  3 
Wh.  246 ;  Shcurp,  v.  Mayberry,  2  id.  1 ;  Cornell  v.  Woodruff, 
77  N.  T.  204;  U.  S.  Rev.  Stat.  1873,  chap.  12,  sec.  711. 

Messrs.  Habbbbt  &  Dalbt,  for  the  appellee : 

The  foreclosure  proceedings  in  the  United  States  court  did 
not  oust  the  State  c^ourt  of  jurisdiction  to  enforce  the  agree- 
ment. 

The  appellant  had  no  right  to  be  reimbursed  for  expendi- 
tures on  account  of  taxes  paid  or  tax  titles  acquired  prior  to 
the  agreement  with  appellee. 

The  deed  from  the  United  States  government  operated 
merely  as  a  release  of  its  lien  for  taxes  upon  the  premises, 
and  not  as  an  independent  title. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  cause  was  begun  in  the  circuit  court  of  Cook  county, 
by  appellee,  against  appellant,  where  a  decree  was  entered 
dismissing  the  bill.  On  appeal  to  the  Appellate  Court  for 
the  First  District  that  decree  was  reversed  and  the  cause 
remanded,  with  directions  to  have  an  account  stated  in  the 
manner  therein  designated,  and  when  the  amount  due  appel- 
lant was  ascertained,  to  enter  a  decree  that  upon  the  payment 
thereof,  with  interest,  within  ninety  days,  it  should  convey  to 
appellee  the  lots  in  'question,  and  that  she  recover  her  costs, 
but  if  she  failed  to  make  such  payment  her  bill  should  be 
dismissed  at  her  cost.  That  judgment  was  aflBxmed  by  tliis 
court  on  appeal  by  the  company.  (133  111.  368.)  As  shown 
by  the  opinion  then  filed,  the  bill  was  brought  to  redeem,  or 
enforce  a  reconveyance  of,  certain  real  estate  to  which  the 
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company  had  acquired  title  by  quitclaim  deed  from  Mrs. 
Kirchoff  and  husband,  and  under  a  decree  of  foreclosure  in 
the  circuit  court  of  the  United  States,  The  controversy  be- 
tween the  parties  to  the  bill  then  was,  whether  a  contract  had 
been  entered  into  between  the  parties,  whereby  the  company, 
in  consideration  of  a  quitclaim  deed  by  Mrs.  Kirchoff  to  it, 
and  the  payment  of  a  certain  sum  of  money,  had  agreed  to 
reconvey  to  her  the  lots  in  question,  and  wl^ether,  if  such  an 
agreement  was  made,  the  complainant  was  ^entitled,  under  all 
the  facts  of  the  case,  to  enforce  it  in  this  action.  The  terms 
of  the  contract  and  all  the  facts  are  there  fully  stated,  and 
the  merits  of  the  case  settled  adversely  to  the  company.  On 
the  remandment  of  the  cause  to  the  circuit  court  it  was  re- 
ferred to  a  master  to  state  the  account,  in  conformity  with  the 
directions  given  in  the  opinion  of  the  Appellate  Court.  On 
the  coming  in  of  his  report  the  same  was  approved,  and  a  de- 
cree entered  requiring  the  complainant  to  pay  the  defendant 
$18,858.54,  and  interest,  within  ninety  days,  and  thereupon 
the  defendant  to  convey  to  her  the  premises.  From  this  de- 
cree the  company  appealed  to  the  Appellate  Court,  where  a 
judgment  of  afl5rmance  was  entered,  and  it  now  appeals  to  this 
court. 

Much  of  the  argument  of  counsel  for  appellant  is  devoted 
to  an  effort  to  show  a  want  of  jurisdiction  in  the  circuit  court 
of  Cook  county  over  the  subject  matter  of  this  litigation. 
Whether,  upon  this  second  appeal,  that  is  an  open  question, 
we  do  not  deem  it  important  to  determine,  being  clearly  of 
the  opinion  that  the  position  of  counsel  is  untenable. 

It  is  said  the  suit  is  brought  to  review  and  set  aside  a  de- 
cree of  the  United  States  Circuit  Court,  and  the  bill  is  treated, 
throughout  the  discussion,  as  hostile  to  the  foreclosure  pro- 
ceeding in  that  court,  or  as  attempting  to  obtain  relief  prop- 
erly available  in  that  action.  This  is  a  misapprehension  of 
the  scope  and  purpose  of  complainant's  bill.  In  our  former 
opinion  we  said :     "After  the  settlement  had  been  concluded. 


Digitized  by 


Google 


540  Union  Mutual  Life  Ins.  Co.  v.  Kirchoff. 

Opinion  of  the  Court. 

it  turned  out  that  certain  incumbrances  existed  against  some 
of  the  property,  which  were  subsequent  to  the  trust  deed,  but 
which  would  take  priority  to  the  quitclaim  deed  executed  by 
complainant  and  her  husband.  It  therefore  became  neces- 
sary, in  order  to  obtain  a  perfect  title,  to  go  on  with  the  fore- 
closure proceedings,  which  was  done/'  This  statement  is 
based  upon  an  allegation  of  the  bill  to  the  effect  that,  it  being 
represented  to  the  complainant  by  the  attorney  of  the  com- 
pany that  it  would  be  necessary  to  foreclose  the  trust  deed  in 
order  to  make  good  the  title  in  the  company  to  the  lots  before 
they  could  take  a  mortgage  thereon  for  the  installments  of 
redemption  money,  it  was  agreed  between  the  parties  that  the 
agreement  for  redemption  should  not  be  executed  until  after 
the  title  had  been  perfected  in  the  company  by  foreclosure, 
but  in  the  meantime  complainant  should  execute  and  deliver 
to  the  company  her  quitclaim  deed,  and  should  interpose  no 
defense  to  such  foreclosure.  The  allegation  was  found,  in  the 
opinion  above  referred  to,  sustained  by  proofs,  and  is  conclu- 
sive of  that  fact  upon  this  appeal.  The  foreclosure  decree  in 
the  Federal  Court  was  therefore  as  much  the  result  of  the 
agreement  relied  upon  by  complainant  as  was  the  making  of 
the  quitclaim  deed  by  her.  So  far  from  this  being  an  attempt 
to  review,  modify  or  set  aside  the  decree  of  the  United  States 
Circuit  Court,  the  right  of  action  is  predicated,  in  part,  at 
least,  upon  it.  Whether  the  bill  be  called  a  bill  to  redeem, 
or  given  another  name,  can  in  no  way  affect  the  question  of 
jurisdiction  in  the  State  court.  The  relief  sought  is  the  en- 
forcement of  a  contract  to  reconvey  the  property  in  question, 
which  we  have  already  held  the  complainant  entiWed  to.  Her 
rights  grow  out  of  the  alleged  contract,  and  not  by  reason  of 
anything  that  was  done,  or  could  have  been  done,  in  the  Fed- 
eral Court  in  the  foreclosure  suit.  That  a  court  of  equity  has 
jurisdiction  to  enforce  the  contract,  whether  it  be  called  a 
contract  to  redeem  or  to  reconvey,  is,  we  think,  too  clear  for 
argument.    There  is  nothing  in  Windett  v.  Connecticut  Mutual 
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Life  Ins.  Co.  130  111.  621,  or  Moloney  et  al.  v,  Detvey  et  al.  127 
id.  395,  to  the  contrary. 

On  the  accounting  the  company  claimed  credit  for  items  of 
money  expended  in  payment  of  taxes  and  the  purchase  of 
tax  titles  against  the  property,  prior  to  the  agreement  to  re- 
convey,  which,  on  objection  by  complainant,  were  disallowed. 
This  ruling  is  assigned  for  error,  but  we  think  it  is  in  con- 
formity with  the  fair  and  reasonable  construction  of  the  con- 
tract. The  complainant  was  to  pay  the  full  appraised  value 
of  the  lots,  upon  which  the  defendant  was  to  reconvey  to  her. 
Certainly  it  was  not  intended  that  such  payment  should  be 
made  and  the  conveyance  executed,  and  yet  the  company  re- 
tain an  interest  in  or  lien  upon  the  property.  The  parties  are 
presumed  to  have  entered  into  the  contract  with  a  view  to 
the  then  condition  of  the  property,  and  all  existing  liens  and 
claims  in  favor  of  the  company  against  it,  and  had  they  in- 
tended appellee  to  pay,  in  addition  to  the  $10,000,  such  claims, 
they  would  certainly  have  so  stated  in  the  agreement. 

It  appears  that  prior  to  September  10,  188^4,  the  United 
States  had  seized  the  property  for  certain  revenue  taxes  due 
from  a  firm  then  occupying  it  as  a  distillery,  Mrs.  Kirchoff, 
the  owner  of  the  property,  being  in  no  way  connected  with 
that  firm.  .The  property  was  sold,  the  government  bidding  it 
in  and  taking  a  deed  for  it.  On  the  date  named,  by  a  com-, 
missioner  of  internal  revenue,  the  government  conveyed  to 
appellant,  and  the  latter  now  attempts  to  set  up  that  title 
against  appellee  in  this  suit..  It  paid  the  government  $500 
for  the  title  or  interest  it  got  by  the  commissioner's  deed,  and 
in  the' account  stated,  appellee  was  required  to  repay  it  that 
amount,  with  interest.  We  think  it  clear,  upon  the  authority 
of  Mantifield  v.  Excelsior  Refining  Co.  135  U.  S.  326,  cited  in 
the  argument  of  counsel  for  appellee,  the  United  States  took  no 
.title  by  its  deed,  as  against  Mrs.  Kirchoff.  Therefore,  by  its 
conveyance  to  appellant,  the  latter,  at  most,  took  only  the  lien 
for  delinquent  taxes,  and  being  fully  indemnified  for  the  money 
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expended  in  obtaining  such  lien,  complete  justice  has  been 
done  it.  But  if  it  were  otherwise,  appellant  can  not  set  up  any 
right  under  its  deed  from  the  government,  because  those  rights 
were  acquired  long  prior  to  the  rendering  of  the  first  decree 
in  the  circuit  court,  and,  consequently,  to  the  submission  of 
the  case  in  this  court  upon  the  prior  appeal.  Nothing  is  bet- 
ter settled  than  that  where  a  cause  has  been  reviewed  by  this 
court,  and  remanded  with  directions  as  to  the  decree  to  be 
entered,  a  party,  on  a  subsequent  appeal,  can  not  assign  for 
error  any  cause  that  accrued  or  existed  prior  to  the  judgment 
of  this  court.  All  errors  not  assigned  will  be  considered  as 
waived,  and  can  not  afterwards  be  urged.  Hook  v.  Richeson 
et  al.  115  111.  431 ;  Village  of  Brooklyn  v.  Orthwein,  140  id. 
^20,  and  cases  cited. 

There  is  no  error  in  this  record,  so  far  as  we- have  been  able 
to  discover,  and  the  judgment  of  the  Appellate  Court  is  there- 
fore affirmed.  Judgment  affirmed. 


M9^  Henby  W.  Olivbb 

168    574 

,149    5421  V. 

173313 
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1 174    26? I 

Filed  at  Mt.Vernon  April  2, 1894, 

1.  Debd — delivery  necessary.  Although  a  deed  maybe  duly  executed 
and  acknowledged,  It  can  not  be  regarded  as  valid  and  operative  to  pass 
title  unless  it  has  been  delivered  by  the  maker  to  the  grantee ;  and  the 
burden  of  proof  rests  upon  the  grantee  to  establish,  not  only  the  exe- 
cution, but  the  delivery  of  the  deed. 

2.  If  a  deed  is  at  any  time  delivered  to  the  grantee  therein,  with  the 
intention  of  passing  the  title  to  the  land,  the  requirement  of  the  law 
will  be  fully  complied  with,  and  the  subsequent  possession  of  the  deed 
by  the  grantor,  or  its  destruction  by  him,  will  not  destroy  its  validity. 

3.  The  fact  that  a  grantee  in  a  deed  may,  after  its  execution,  take  it 
in  his  hands,  will  not,  of  itself,  establish  a  delivery,  nor  will  the  fact 
that  a  deed  is  taken  by  the  grantee  from  the  custody  or  possession  of 
the  grantor,  after  its  execution,  constitute  a  delivery. 
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4.  No  particular  form  is  neofessary  to  constitute  a  valid  delivery.  It 
may  be  by  acts  without  words,  or  by  words  without  acts,  or  by  both. 
Anything  which  clearly  manifests  the  intention  of  the  grantor  and  the 
person  to  yhom  it  is  delivered,  that  the  deed  shall  presently  become 
operative  and  effectual,  constitutes  a  sufficient  delivery.  If  the  grantor 
loses  all  control  over  the  deed,  and  by  it  the  grantee  is  to  become  pos- 
sessed of  the  estate,  the  delivery  will  be  sufficient. 

Appeal  froin  the  Circuit  Court  of  Jeflferson  county ;  the  Hon. 
E.  D.  TouNGBLooD,  Judge,  presiding. 

Mr.  Albert  Watson,  for  the  appellant : 

There  being  no  evidence  to  rebut  the  presumption  of  the 
delivery  of  the  deed,  the  deed  is  presumed  to  have  been  deliv- 
ered on  the  day  of  its  execution.  Blake  v.  Fashy  44  111.  302 ; 
Smiley  v.  Fries,  104  id.  416. 

No  formal  delivery  of  a  deed  from  father  to  son  is  necessary, 
and  less  strictness  in  formalities  is  required  in  case  of  volun- 
tary settlement,  where  the  parties  place  great  confidence  in 
each  other,  than  in  the  ordinary  case  of  bargain  and  sale. 
Walker  v.  Waiker,  42  111.  311 ;  Reed  v.  Douthit,  62  id.  348. 

If  a  deed  is  found  in  possession  of  the  grantee,  delivery  is 
presumed,  and  is  not  thereafter  necessary  to  be  proven.  Par- 
sons on  Bills  and  Notes,  49 ;  Beed  v.  Douthit,  62  111.  348 ; 
Tunison  v.  Chamhlin,  88  id.  378;  Oriffin  v.  Griffin,  125  id. 
434 ;  Price  v.  Hudson,  id.  285 ;  Weber  v.  Christen,  121  id.  94 ; 
HiUY,Hill,  119  id.  242. 

The  death  of  James  Oliver  made  it  impossible,  of  course, 
for  appellant  to  testify  upon  the  question  of  delivery  and  ac- 
ceptance, but  his  acceptance  of  a  deed  beneficial  to  himself 
will  be  presumed,  in  the  absence  of  proof  of  dissent.  Moore 
V.  Flynn,  135  111.  74. 

The  intention  of  the  parties  is  the  essence  of  the  delivery. 
Bryan  v.  Wash,  2  Gilm.  557. 

Upon  the  question  of  consideration  for  the  deed,  the  evi- 
dence is  to  the  effect  that  James  Oliver  said  the  conveyance 
was  to  pay  Henry  for  what  he  had  done  for  him ;  but  the  con- 
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sideration  of  natural  love  and  affection  will  support  a  convey- 
ance from  father  to  son,  even  in  contradiction  of  the  expressed 
consideration,  where  there  is  no  fraud  upon  creditors.  Young 
V.  Young,  113  111.  430, 

Messrs.  Anderson  &  Farthing,  for  the  appellees : 

The  burden  of  proof  is  upon  appellant  to  prove  the  execu- 
cution  and  delivery  of  the  deed  to  the  land  in  question.  The 
evidence  in  this  case  upon  the  making  and  acknowledgment  of 
the  deed  is  very  meagre,  by  reason  of  the  lapse  of  time,  there 
being  but  one  witness  upon  that  point,  and  the  evidence  ut- 
terly fails  to  prove  a  delivery,  but,  upon  the  contrary,  shows 
that  James  Oliver  never  did  make  a  delivery,  but  retained  the 
possession  of  the  deed.  That  the  grantor  must  part  with  the 
absolute  control  and  possession  of  a  deed  by  delivering  it  to 
the  grantee  with  intent  to  pass  title,  see  Weber  v.  Christen,  121 
111.  91 ;  Price  v.  Hudson,  126  id.  284 ;  Wiggins  v.  Lusk,  12  id. 
132;  Wormley  v.  Wormley,  98  id.  544;  Jordan  v.  Davis,  108 
id.  336 ;   Whitaker  v.  Miller,  83  id.  381. 

If  the  grantee  obtains  possession  of  a  deed  without  consent 
of  the  grantor,  or  if  he  should  not  intend  it  to  operate  as  a 
conveyance,  no  title  passes.  Robinson  v.  Robinson,  116  111, 
250 ;  Sands  v.  Sands,  112  id.  225. 

However,  conceding  the  execution  and  delivery  of  the  deed 
in  question,  the  evidence  shows  that  the  conveyance  was  made 
more  than  twenty  years  prior  to  the  commencement  of  this 
suit,  and  hence  is  barred  by  the  Statute  of  Limitations. 
Starr  &  Curtis'  Stat.  chap.  83,  sec.  1. 

Counsel  for  appellant  seeks  to  avoid  the  bar  by  alleging  a 
contemporaneous  parol  agreement  that  the  grantor  should 
retain  the  possession  and  occupancy  of  the  premises  during 
his  life,  and  that  the  possession  was  not  adverse,  but  per- 
missive ;'  but  such  parol  agreement,  if  it  existed,  comes  within 
the  Statute  of  Frauds,  and  is  void.  Holmes  v.  Holmes,  49  111. 
31 ;  Starr  &  Curtis'  Stat.  chap.  59,  sec.  2. 
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Parol  evidence  can  not  be  admitted  to  show  that  at  the  time 
of  the  delivery  of  the  deed  there  was  a  verbal  agreement  be- 
tween the  parties  that  the  grantor  was  to  retain  possession  of 
the  premises  and  the  deed  not  take  effect  until  his  death. 
Railroad  Co.  v.  Fitzgerald,  17  111.  App.  525 ;  Hume  v.  Taylor, 
63  111.  43. 

Appellant's  right,  if  any  ever  existed,  is  lost  by  reason  of 
his  laches.  He  ought  to  have  taken  steps  to  perfect  his  title 
before  the  death  of  th^  grantor,  as  the  evidence  shows  he  was 
cognizant  of  the  loss  of  the  alleged  deed.  The  proof  of  ap- 
pellant's right  of  relief  rests  solely  upon  parol  evidence.  One  > 
of  tbe  parties  to  the  original  transaction  is  dead.  In  such  case 
the  equitable  remedy  is  barred,  although  the  full  time  may  not 
have  elapsed  which  would  be  required  to  bar  any  remedy  at 
law.  Haff  V.  Haff,  54  Mich.  511 ;  Spaulding  v.  Farenell,  70 
Me.  17;  Lawrence  v.  Roker,  61  id.  38;  PhiUips  v.  Rogers,  12 
iletc.  405;  Sullivan  v.  Railroad  Co.  94  U.  S.  806;  Hail  v. 
Clagett,  48  Md.  223 ;  Castner  v.  Walrod,  83  111.  171. 

Mr.  Justice  Giuia  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Henry  W.  Oliver, 
against  Sarah  Oliver  and  others,  widow  and  heirs-at-law  of 
James  Oliver,  deceased,  to  quiet  title  to  the  north-west  quarter 
of  the  south-east  quarter  of  section  12,  township  4,  south, 
range  2,  east,  in  Jefferson  county.  The  complainant  alleged 
in  the  bill  that  he  acquired  title  about  April  15,  1873,  by  deed 
duly  executed  by  his  fatber,  James  Oliver,  and  wife,  Cinda, 
both  now  dead ;  that  the  consideration  was  natural  love  and 
affection,  and  services  rendered  by  complainant  while  an  adult 
single  man  living  with  his  father;  that  by  parol  agreement 
.  James  Oliver  was  to,  and  did,  occupy  the  land  until  his  death, 
which  occurred  November  17,  1892;  that  the  deed  was  never 
recorded,  and  is  lost  or  destroyed,  and  prays  that  the  title  be 
adjudged  to  be  in  complainant,  and  for  general  relief.    Sarah 

35-^149  Iliii. 
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Oliver,  widow  of  James  Oliver,  in  her  answer,  denies  the  ex- 
ecution and  delivery  of  the  alleged  deed,  claims  dower  in  the 
premises,  and  a  lien  upon  the  same  to  pay  the  balance  of  the 
widow's  award ;  pleads  the  Statute  of  Limitations,  and  alleges 
laches  on  the  part  of  complainant.  The  minor  defendants 
answer  by  guardian  ad  litem.  The  other  defendants,  who  are 
heirs  of  James  Oliver,  make  default.  Upon  the  hearing,  on 
tli^  pleadings  and  evidence,  the  court  entered  a  decree  dis- 
missing the  bill,  to  reverse  which  the  complainant  appealed. 

James  Oliver  was  married  three  times.  The  complainant 
was  a  son  of  the  first  marriage.  He  purchased  the  land  in 
1869,  and  resided  upon  it  until  about  two  years  ago,  when  he 
moved  to  Mt.  Vernon,  and  soon  thereafter  died.  We  think 
it  is  plain,  from  the  evidence,  that  in  1873  James  Oliver  exe- 
cuted a  deed  which  purported  to  convey  the  land  to  Henry  W. 
Oliver,  the  complainant.  John  Kirk  testified  that  some  time 
in  the  "seventies"  he  saw  a  deed  from  James  to  Henry.  James 
then  lived  on  the  land,  and  Henry,  a  single  man,  lived  with 
his  father.  The  witness  states  that  he  was  at  the  home  of 
James,  and  Henry  got  the  deed  out  of  a  trunk  and  showed  it 
to  him.  Andrew  Kirk  testified  that  in  1874  he  saw  the  deed. 
His  wife,  who  was  a  daughter  of  deceased,  got  the  deed  out 
of  a  trunk  at  the  home  of  deceased  and  read  it  to  the  witness. 
Complainant  was  then  residing  with  his  father.  Harriet  Jane 
Sweeton  testified  that  the  deed  was  made  at  her  house  and 
was  acknowledged  before  her  husband,  who  was  a  justice  of 
the  peace.  Francis  A.  Oliver,  a  brother  of  complainant,  tes- 
tified that  twenty  years  ago  James  Oliver  stated  to  him  that 
he  had  deeded  the  land  to  Henry  Oliver.  From  the  foregoing 
evidence  the  fact  that  James  Oliver  executed  a  deed  to  the 
complainant  seems  to  be  fairly  established. 

But  conceding  that  the  deed  was  executed,  it  can  not  be 
regarded  as  a  vd.lid  instrument,  under  which  the  title  to  the 
land  would  pass,  unless  it  was  delivered  to  the  grantee,  and* 
it  is  claimed  that  the  evidence  fails  to  show  that  the  deed  wn.s 
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delivered.  The  burden  of  proof  rested  upon  the  complainant 
to  establish,  not  only  the  execution,  but  the  delivery  of  the 
deed.  It  appears  from  the  evidence  that  Henry  Oliver  resided 
with  his  father  until  November  4,  1874,  when  he  was  married^ 
and  from  that  date  he  never  afterwards  resided  with  his  father. 
When  he  left  his  father's  place  he  did  not  take  the  deed  with 
him,  but  the  deed  was  left  with  the  father,  where  it  had  been 
from  the  day  it  was  executed,  and  there  it  remained  until  it 
was  destroyed  by  the  father,  or  his  wife,  Sarah  Oliver.  If 
the  deed  had  been  delivered  to  the  complainant  when  it  was- 
executed,  or  at  any  time  subsequent,  by  the  grantor,  with  the 
intention  of  vesting  the  title  to  the  land  in  the  grantee,  why 
was  it  left  at  the  home  of  the  grantor,  and  in  his  custody, 
when  the  complainant,  in  1874,  left  his  father's  place  and 
acquired  a  residence  for  himself?  We  find  no  explanation  of 
tiiis  fact  in  the  record.  On  the  other  hand,  the  leaving  of  the- 
deed  with  the  grantor,  unrecorded,  was  consistent  with  the 
fact  that  he  had  never  consented  that  the  deed  should  pass- 
out  of  his  possession.  It  is  true,  if  the  grantor  had,  at  any 
time  after  the  deed  was  executed,  delivered  it  to  complainant 
with  the  intention  of  passing  the  title  in  and  to  the  land  to- 
him,  the  requirements  of  the  law  would  be  fully  complied 
with,  and  the  subsequent  possession  of  the  deed  by  the 
grantor  would  not  destroy  its  validity,  nor  would  the  subse- 
quent destruction  of  the  deec^,  had  it  been  delivered,  deprive 
the  grantee  of  title. 

The  deed,  as  appears  from  the  evidence,  was  in  the  hands 
of  the  complainant,  on  one  occasion,  at  the  home  of  the 
grantor,  in  1873.  The  complainant  took  the  deed  from  a 
trunk  in  the  house  and  showed  it  to  the  witness,  but  there  is 
no  evidence  that  the  trunk  in  which  the  deed  was  kept  be- 
longed to  complainant.  This  occurred  at  the  residence  of  the 
grantor,  and  in  the  absence  of  proof  it  will  be  presumed  that 
the  trunk  where  the  deed  was  kept  belonged  to  him,  and  that 
the  deed  was  in  his  custody.     The  fact  that  a  grantee  in  a 
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deed  may,  after  the  execution  of  the  instrument,  take  it  into 
his  hands,  does  not,  of  itself,  establish  a  delivery.  Nor  would 
the  fact  that  a  deed  was  taken  by  the  grantee  from  the  custody 
or  possession  of  the  grantor,  after  its  execution,  constitute  a 
delivery.  No  particular  form  is  necessary  to  constitute  a 
valid  delivery.  It  may  be  by  acts  witliout  words,  or  by  words 
without  acts,  or  by  both.  Anything  which  clearly  manifests 
the  intention  of  the  grantor,  and  the  person  to  whom  it  is  de- 
livered, that  the  deed  shall  presently  become  operative  and 
effectual, — that  the  grantor  loses  all  control  over  it,  and  that 
by  it  the  grantee  is  to  become  possessed  of  the  estate, — con- 
stitutes a  sufificient  delivery.  (Bryan  v.  Wash,  2  Gilm.  557 ; 
GunneU.y.  Cockerill,  84  111.  320.)  But  the  evidence  in  this 
record  fails  to  establish  a  delivery  under  the  rule  indicated. 
Moreover,  as  appears  from  the  evidence,  as  late  as  1885  or 
1886  Henry  W.  Oliver  called  on  T.  H.  Dalby,  who  desired  to 
purchase  a  twenty-acre  tract  of  land  belonging  to  James  Oli- 
ver, and  endeavored  to  consummate  an  arrangement  under 
which  Dalby  should  purchase  of  James  Oliver  the  twenty- 
acre  tract  and  he  would  purchase  the  forty  acres  in  contro- 
versy. If  the  complainant  had  acquired  title  to  the  forty-acre 
tract  in  question  under  the  execution  and  delivery  of  the  deed 
of  1873,  why  should  he  attempt  to  buy  the  same  land  in 
1885?  ,This  act,  of  itself,  (and  it  is  not  denied  by  complain- 
ant) is  so  inconsistent  with  the  theory  that  he  had  acquired 
title  under  the  deed  of  1873,  that  it  can  not  be  adopted.* 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Syllabus. 


Thb  People  ex  rel,  P.  W.  Woody,  Collector,  t?.  Jas.  N.  Smith, 

and 

Same  v.  Jacob  M.  Smith  ;  Same  v.  William  H.  Smith  ;  Same  v. 

James  H.  Morris  ;   Sams  v.  Margaret  Smith. 

Filed  at  Springfield  April  g,  1894. 

1.  School  tax— ict>y  by  board  of  education.  The  board  of  education 
of  Rchool  districts  organized  under  section  8,  chapter  122,  of  the  Revised 
Statutes,  are  by  clause  5  of  said  section  authorized  to  levy  a  tax,  annu- 
ally, upon  the  taxable  property  of  the  district  in  the  manner  provided 
by  section  44  of  the  act  relating  to  schools,  and  Jhat  section  requires 
the  directors  of  schools  to  ascertain,  as  nearly  as  practicable,  annually, 
how  much  money  must  be  raised  by  special  tax  for  school  purposes, 
-which  amount  shall  be  certified  and  returned  to  the  township  treasurer, 
£tc.,  who  is  required  to  return  such  certificate  to  the  county  clerk  on 
or  before  the  second  Monday  of  August,  and  the  county  clerk  is  re- 
quired to  extend  such  sums  upon  the  equalized  value  of  the  taxable 
property  of  the  district. 

2.  Same — certificate  for  ita  levy.  The  certificate  which  school  direct- 
ors are  empowered  to  make,  is  the  only  basis  for  the  imposition  of 
special  ta;se8  for  school  purposes.  In  a  certain  sense  such  certiflcatea 
are  jurisdictional,  and  any  tax  extended  for  school  purposes,  when  no 
such  certificate  has  been  returned  by  the  directors,  is  without  author- 
ity of  law,  and  void. 

3.  Same — levy  by  board  of  education.  The  board  of  education  in 
school  districts  organized  under  section  80  of  the  act,  is,  in  respect  of 
the  levy  of  special  taxes  for  school  purposes,  vested  with  the  samd 
powers  as,  and  no  greater  than,  those  given  to  school  directors  by  sec- 
tion 44  of  the  act,  and  it  must  proceed  in  the  mode  therein  directed. 
The  making  of  the  certificate  of  the  sum  to  be  raised  by  taxation  is  an 
official  act. 

4.  A  board  of  education,  consisting  of  a  president  and  six  members, 
laet  and  passed  an  order  that  $10,000  be  raised  by  special  taxation  for 
the  current  year,  which  was  signed  by  three  persons  designated  as 
directors  of  schools,  but  who,  in  fact,  were  members  of  the  board: 
Held,  that  the  certificate  did  not  authorize  the  levy  of  any  tax,  and 
that  the  proceedings  to  levy,  extend  and  collect  such  tax  were  null  and 
void. 

5-  Board  of  education — potrers,  how  exercised.  None  of  the  powers 
conferred  upon  the  board  of  education  can  be  exercised  by  them  except 
Bt  a  regular  or  special  meeting. 
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6.  Taxation — statute  curing  defects  and  allowing  amendments.  Sec- 
tion 191  of  the  Revenue  act  has  been  liberally  construed,  and  this  court 
has  held  that  irregularities,  informalities,  omissions,  and  defective  acts 
of  olllcers  in  the  assessment,  levy,  etc.,  of  taxes,  not  af[eoting  the  sub- 
stantial justice  of  the  tax  itself,  will  not  vitiate  the  proceedings,  and 
that  the  court,  in  its  discretion,  may  correct  the  proceedings,  supply 
defects  therein  and  make  them  conform  to  law,  or  permit  the  same  to 
be  done  in  the  presence  of  the  court,  by  the  officer  through  whose 
neglect  or  default  the  same  was  occasioned. 

7.  It  has,  however,  never  been  held  that  such  section  dispensed  with 
the  necessity  of  the  levy  of  the  tax  by  the  municipality  authorized  by- 
law to  levy  the  same,  and  that  the  provisions  of  that  section  authoriz- 
ing the  correction  and  amendment  of  the  proceedings,  authorize  such 
acts  as  would  vitalize  a  levy  void  ab  initio. 

Appeal  from  the  County  Court  of  Champaign  county ;  the 
Hon.  C.  C.  Stalky,  Judge,  presiding. 

Mr.  William  B.  Wkbber,  for  the  appellants. 

Mr.  J.  0.  Cunningham,  for  the  appellees. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

These  cases,  separately  docketed,  are,  by  agreement,  sub- 
mitted upon  a  single  bill  of  exceptions,  the  same  question 
being  presented  in  each. 

School  district  No.  3,  township  19,  rjinge  9,  in  Champaign 
county,  was  organized  in  accordance  with  the  provisions  of 
section  80,  chapter  122,  of  the  Eevised  Statutes,  (2  Starr  & 
Curtis,  2249,)  and  there  had,  prior  to  the  attempted  levy  of 
the  tax  in  question,  been  elected  a  board  of  education,  com- 
posed of  a  president  and  six  members,  of  such  district,  as 
provided  in  said  article.  No  controversy  arises  concerning 
the  organization  or  legal  existence  of  the  board  of  education. 
Clause  5  of  said  section  authorizes  the  board  of  education  "to 
levy  a  tax,  annually,  upon  the  taxable  property  of  the  district, 
in  the  manner  provided  by  section  44  of  this  act,  for  the  pur- 
pose of  supporting  and  maintaining  free  schools,  in  accord- 
ance with  the  powers  herein  conferred."     Turning  to  section 
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44,  (2  Starr  &  Curtis,  2222,)  it  is  provided  that  "the  directors 
of  each  district  shall  ascertain,  as  nearly  as  practicable,  an- 
nually, how  much  money  must  be  raised  by  special  tax  for 
school  purposes  during  the  ensuing  year,  which  amount  shall 
be  certified  and  returned  to  the  township  treasurer  on  or  be- 
fore the  first  Tuesday  of  August,  annually."  The  form  of 
certificate  xwhich  may  be  used  is  then  given,  and  the  township 
treasurer  required  to  return  such  certificate  to  the  county 
clerk  on  or  before  the  second  Monday  of  August.  By  section 
45  it  IB  made  the  duty  of  the  county  clerk  to  complete  and 
extend,  ratably,  the  sum  so  certified,  as  a  tax  upon  the  equal- 
ized assessment  of  the  property  of  the  district. 

It  appears  that  on  August  31;  1891,  at  a  regular  meeting 
of  the  board  of  education  of  said  district,  at  which  a  quorum 
is  shown  to  have  been  present,  it  was  moved  and  carried  that 
$10,000  be  raised  by  special  taxation  for  the  current  year. 
It  is  not  questioned  that  this  was  an  ascertainment  by  the 
board  of  education  of  the  district  of  how  much  money  must  be 
raised  by  special  tax  for  school  purposes  during  the  ensuing 
year,  within  the  meaning  of  said  section  44.  It  is  to  be  ob- 
served, however,  that  there  is,  in  the  proceedings  of  the  board, 
no  order  or  direction  that  the  certificate  contemplated  by  said 
section  of  the  statute  be  filed,  or  any  attempt  to  authorize 
any  person  or  persons  to  file  the  same.  By  said  section  80 
it  is  also  provided  (2  Starr  &  Curtis,  2251,)  that  none  of  the 
powers  conferred  upon  the  board  of  education  shall  be  exer- 
cised by  them  except  at  a  regular  or  special  meeting  of  the 
board.     Lawrence  v.  Traner^  136  111.  474. 

On  August  31,  1891,  a  certificate,  in  substantially  the  form 
prescribed  by  the  statute,  certifying  that  the  amount  of  $10,- 
000  would  be  required  to  be  levied,  as  a  special  tax  for  school 
purposes,  upon  the  taxable  property  of  said  district  for  the 
year  1891,  was  signed  by  E.  N.  Knowlton,  Frederick  Pell  and 
A.  S.  Boyd,  who  styled  tliemselves  "Directors  of  District  No.  3, 
T.  19,  N.,  R.  9,  E.,  Champaign  county,  Illinois,"  and  who  were, 
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in  fact,  members  of  said  board  of  education,  and  which,  on 
the  following  day,  September  1,  1891,  was  returned  to  and 
filed  with  the  county  clerk  of  Champaign  county.  The  county 
clerk  computed  and  extended  a  tax  upon  the  property  of  the 
district  for  such  purpose,  according  to  the  amount  thus  cer- 
tified. The  special  tax  for  school  purposes  thus  extended 
against  the  property  of  appellees  in  said  district  not  having 
been  paid,  the  collector  applied  to  the  county  court  for  judg- 
ment therefor  against  the  lands  and  lots  against  which  the 
same  was  levied  and  extended.  Appellees  appeared  and  filed 
objections  thereto,  the  only  one  important  to  be  considered 
here  being,  that  said  taxes  were  not  levied  by  a  board  of  di- 
rectors or  lother  authority  having  the  Jegal  power  or  right  to 
levy  the  same.  The  objection  was  sustained  by  the  court  and 
judgment  for  said  taxes  denied.     The  People  appeal. 

We  held  in  Weber  v.  Ohio  and  Mississippi  Railway  Co.  108 
111.  451,  that  the  certificate  which  the  school  directors  are 
empowered  to  make  by  the  School  l^^w  is  the  only  basis  for 
the  imposition  of  special  taxes  for  school  purposes,  and  said  : 
"In  a  sense  such  certificates  are  jurisdictional,  and  any  tax 
extended  for  school  purposes  where  no  such  certificate  has 
been  returned  by  the  directors,  as  required  by  the  statute,  is 
without  authority  of  law,  and  null  and  void."  See  also  Leach-- 
man  v.  Dougherty,  81  111.  324;  Peoria,  Decatur  and  Evansville 
Railway  Co.  v.  The  People,  116  id.  232;  Ohio  and  Mississippi 
Railway  Co,  v.  Commissioners,  117  id.  280;  Lawrence  v.  Tra- 
ner,  136  id.  474.  It  is  manifest,  from  the  provisions  of  the 
statute  before  referred  to,  that  the  certificate  required  by  sec- 
tion 44  of  the  act  is  the  official  authorization  to  the  county 
clerk  to  compute  and  extend  the  tax,  and  that  without  it  any 
extension  of  a  tax  for  that  purpose  upon  property  of  the  dis- 
trict would  be  unauthorized  by  law. 

The  board  of  education  in  school  districts  organized  under 
section  80  of  the  act  are,  in  respect  of  the  levy  of  special 
taxes  for  school  purposes,  vested  with  the  same  power,  and 
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no  greater,  that  school  directors,  by  section  44  of  the  act,  are 
invested  with,  and  must  proceed  in  the  mode  therein  directed. 
Making  the  certificate  is  an  oflScial  act,  which  they  must  ex- 
ercise as  they  are  required  to  exercise  other  duties  imposed 
upon  them  by  law.  While  the  burden  of  shoeing  the  inval- 
idity of  the  tax  rests  upon  the  objector,  the  record  and  pro- 
ceedings of  the  board  relating  to  the  subject  matter  under 
consideration  were  introduced  in  evidence  and  incorporated  in 
the  bill  of  exceptions,  and  it  does  not  appear  that  the  board 
took  any  action  in  regard  to  the  matter  of  making  and  filing 
a  certificate  authorizing  the  extension  of  said  tax.  The  only 
act  performed  was  the  making  of  said  certificate  by  less  than 
a  majority  of  the  board,  without  its  sanction  or  authority. 
The  certificate  filed  was  in  no  sense  the  act  of  the  board  of 
education,  nor  did  it  purport  to  be  made  by  said  board  or 
under  its  authority. 

On  the  hearing  in  the  county  court,  the  People  moved  for 
leave  to  amend  the  certificate  in  the  presence  of  the  court,  by 
permitting  others,  who  were  members  of  the  board  at  the  date 
of  such  certificate,  and  were  still  members  thereof,  to  sign  the 
same.  This  the  court  refused  to  allow,  and  the  People  ex- 
cepted. It  is  insisted,  first,  that  the  defects  in  the  certificate 
are  cured  by  section  191  of  the  Revenue  act;  and  second, 
that  the  amendment  proposed  was  authorized  by  said  section. 
That  section,  so  far  as  important  here,  is  as  follows :  "In  all 
judicial  proceedings,  of  any  kind,  for  the  collection  of  taxes 
and  special  assessments,  all  amendments  may  be  made  which, 
by  law,  could  be  made  in  any  personal  action,  *  *  *  and 
no  error  or  informality  in  the  proceedings  of  any  of  the  ofiBcers 
connected  with  the  assessment,  levying  or  collecting  of  the 
taxes,  not  affecting  the  substantial  justice  of  the  tax  itself, 
shall  vitiate  *  *  *  and  any  irregularity  ♦  ♦  ♦  in  any 
of  the  proceedings  connected  with  the  assessment  or  levy,  or 
any  omission  or  defective  act  of  any  officer  connected  with 
the  assessment  or  levying,  of  such  taxes,  may  be,  in  the  dis^ 
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cretion  of  the  court,  corrected,  supplied  and  made  to  conform 
to  law  l^y  the  court,  or  by  the  person  (in  the  presence  of  the 
court)  from  whose  neglect  or  default  the  same  was  occasioned." 
This  court  has  frequently  held  that  irregularities,  infor- 
malities, omissions  and  defective  acts  of  officers  in  the  assess- 
ment, levy  or  collection  of  taxes,  not  affecting  the  substantial 
justice  of  the  tax  itself,  will  not  vitiate  the  levy,  and  that  the 
court,  in  its  discretion,  may  correct  the  proceedings,  supply 
defects  therein  and  make  them  conform  to  law,  or  permit  the 
same  to  be  done,  in  the  presence  of  the  court,  by  the  officer 
through  whose  neglect  or  default  the  same  was  occasioned. 
See  Back  v.  The  People,  78  111.  560 ;  Chlniqny  v.  The  People, 

V  id.  570;  Purrington  v.  The  Peoj)le,  79  id,  11 ;  Thatcher  v.  The 
People,  id.  597 ;  Railroad  Co,  v.  Surrell,  88  id.  535 ;  Miar  v. 
The  People,  106  id.  425;  Ohio  and  Mississippi  Railway  Co,  v. 
The  People,  119  id.  207.  An  examination  of  these  and  other 
cases  will  show  that  the  provisions  of  section  191  have  been 
construed  liberally,  and  in  harmony  with  the  legislative  in- 
tent, in  the  correction  of  irregularities  in  the  assessment  and 

,  levy  of  taxes.  Thus,  the  failure  of  the  body  imposing  the  tax: 
to  return  the  certificate  of  levy  in  the  time  prescribed  by 
statute,  or  that  the  officers  acting  did  not  describe  themselves 
with  accuracy,  or  use  the  full  names  of  the  corporate  bodies, 
and  the  like  defects,  are  held  in  Buck  v.  The  People,  Chini- 
quy  V.  The  People,  supra,  and  other  cases,  to  be  cured  by  said 
section.  We  need  not  enumerate  the  various  defects  in  the 
levy  and  assessment  of  taxes  which  have  been  held  cured 
by  this  section.  It  has,  however,  never  been  held  that  said 
section  dispensed  with  the  necessity  of  a  levy  of  the  tax  by 
the  municipality  authorized  by  law  to  levj^  the  same.  It  is 
familiar,  and  needs  the  citation  of  no  authority  other  than 
the  statute  already  quoted,  that  boards,  of  the  character  of 
the  board  of  education,  can  act  only  when  convened  in  session 
as  a  board,  and  that  less  than  a  majority  of  the  board,  thus 
convened,  are  incapable  of  transacting  the  corporate  busi- 
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ness.  It  may  welhbe,  that  had  the  certificate  filed  with  the 
clerk  been  signed  by  a  majority  of  the  board  of  education, 
the  provisions  of  section  191  might  have  cured  the  defects 
both  in  the  manner  in  which  it  was  made  and  the  description 
and  designation  of  the  officers  making  it.  But,  as  we-  have 
seen,  it  is  neither  the  act,  nor  purports  to  be  the  act,  of  the 
board  of  education,  the  only  body  authorized  by  law  to  im- 
pose the  burden  of  special  taxes  upon  the  district,  and  it  must- 
be  held  that  the  act  of  the  three  persons  styling  themselves 
directors,  etc.,  was  absolutely  void,  and  conferred  no  power 
upon  the  county  clerk  to  extend  the  tax. 

Nor  do  the  pl'ovisions  of  said  section  191,  authorizing  cor- 
rection and  amendment  of  the  proceedings,  authorize  such 
acts  as  would  vitalize  a  levy  void  ab  initio.  To  have  permitted 
the  amendment  proposed  would  not  be  to  correct  a  mistake 
or  omission  of  the  municipal  body  levying  the  tax,  or  of  its 
officers,  but  would  have  been  to  then  make  a  valid  levy. 
There  is  no  showing  or  pretence  that  any  other  members  of 
the  board  knew  of  or  assented  to  the  making  of  the  certificate 
filed,  or  that  a  failure  to  sign  the  same  was  an  omission  or 
mistake  on  their  part-.  Indeed,  in  the  offer  accompanying  the 
proposed  amendment  it  is  not  shown  or  pretended,  or  offered 
to  be  shown,  that  any  member  of  the  board,  other  than  tho^e 
signing  it,  would  originally  have  done  so  had  it  been  brought 
to  their  knowledge. 

We  are  of  opinion  that  the  county  court  decided  correctly, 

and  its  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Marshall  Field  et  al. 

V. 

Henry  A.  Barling  et  al. 

Filed  at  Springfield  April  2, 1894, 

1.  Streets— appropria/ton  of  part  of  its  surface  to  private  use.  A 
,  private  individual  can  not  appropriate  to  his  own  exclusive  use  a  por- 
tion of  the  surface  of  a  street  dedicated  to  the  public  use ;  and  the 
dedication  of  a  «trip  of  land  for  a  public  street  embraces  not  only  the 
surface  of  the  ground,  but  the  light  and  air  above,  and  an  individual 
has  no  more  right  to  obstruct  the  light  and  air  above  the  street  than 
he  has  to  obstruct  the  surface  of  the  soil. 

2.  Where  a  strip  of  land  is  declared  a  public  highway,  the  adjoining 
owner  has  the  right  to  light  alid  air  from  it.  The  column  of  light  and 
air  above  the  road-bed,  whether  of  land  or  water,  is  as  much  a  part  of 
the  highway  as  the  road-bed  itself ;  and  when  cities  and  villages  have 
been  built  up  along  apublio  highway,  the  right  to  light  and  air  from 
it  becomes  vested,  and  even  the  legislature  has  no  power  to  deprive 
such  abutting  owners  of  that  right  without  ifiaking  just  compensation. 

3.  Same — municipal  control  over  streets  and  alleys.  Clause  7  of  sec- 
tion 62,  chapter  24,  relating  to  cities  and  villages,  confers  power  on  cities 
organized  under  the  geueral  Incorporation  act  to  lay  out,  establish, 
open,  alter,  widen,  extend,  grade,  pave  or  otherwise  improve  street*, 
alleys,  avenues,  sidewalks,  wharves,  harbors  and  public  grounds,  and 
vacate  the  same.  But  there  Is  nothing  In  a^y  part  of  the  general  act 
which  confers  the  power  on  the  municipality  to  devote  a  street,  or  any 
part  thereof,  to  a  mere  private  use. 

4.  Same — statutory  dedication.  Where  the  owner  of  land  plats  the 
same  into  lots,  streets  and  alleys,  in  the  manner  required  by  law,  there 
will  be  a  statutory  dedication  of  the  streets  and  alleys,  and  the  fee  to 
the  same  will  be  vested  in  the  city  or  village,  in  trust  for  the  public, 
and  for  no  other  purpose. 

5.  Same — enjoining  construction  of  a  bridge  across  a  public  alley — 
rights  of  owners  of  lots  abutting  on  alley.  Where  the  original  pro- 
prietor of  an  addition  to  a  city  makes  a  plat  thereof,  dividing  the  land 
into  blocks  and  lots,  streets  and  alleys,  and  sells  and  conveys  the  lots 
Avith  reference  to  the  plat,  a  right  will  arise  in  favor  of  the  purchasers 
of  lots  fronting  upon  an  alley,  of  having  the  alley  forever  kept  open,-— 
not  that  it  shall  be  kept  free  from  obstruction  on  the  surface  of  the 
Hoil,  but  to  the  sky,— and  nq  grant  or  covenant  will  be  required  to 
create  this  right.    If  a  party  seeks  to  coni^ruct  a  bridge  across  the  alley 
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.80  as  to  connect  the  buildings  on  each  side  of  the  same,  a  party  whoso 
lot  abuts  on  the  same  alley  may  enjoin  the  construction  of  such  ob- 
struction. The  right  may  be  regarded  as  in  the  nature  of  an  incor- 
poreal hereditament,  and  appurtenant  to  the  lots.  The  right  of  the 
holder  of  such  easement  is  to  have  the  street  kept  open,  so  that  free 
access  may  be  had  to  and  from  the  lots  abutting  on  the  street,  and  that 
light  and  air  may  pass  unobstructed  across  the  open  space  between  the 
iiuriace  of  the  street  and  the  sky. 

().  A  bill  of  complaint  sought  to  enjoin  the  construction  of  a  bridge 
over  an  alley,  which  was  described  according  to  information  then  in 
the  possession  of  the  complainants.  The  defendants,  by  their  answer, 
admitted  their  intention  to  build  the  proposed  bridge,  and  described 
in  detail  the  particular  structure  proposed  to  be  built,  giving  the 
length,  width,  etc.  On  the  hearing  a  decree  was  entered  enjoining 
the  defendants  from  constructing  any  bridge  across  the  alley:  Held, 
that  the  decree  was  correct,  and  was  properly  not  limited  to  the  par- 
ticular kind  of  structure  described  in  the  defendants*  answer. 

7.  Injtjn'C'I'ion  —  obairuction  of  right  of  way  —  irrepara^e  injury. 
Irreparable  injury,  as  used  in  the  law  of  injunction,  does  not  neces- 
sarily mean  that  the  injury  is  beyond  the  possibility  of  compensation 
in  damages,  nor  that  it  must  be  very  great ;  and  the  fact  that  no  actual 
damages  can  be  proved,  so  that  in  an  action  at  law  the  jury  could 
award  nominal  damages,  only,  often  furnishes  the  very  best  reason  why 
a  court.of  equity  should  interfere  in  a  case  where  the  nuisance  is  a 
continuing  one. 

8.  Easement — sale  of  lots  with  reference  to  alley — rights  of  purchaser. 
Where  the  owner  of  lots  exhibits  a  plat  of  a  town  or  addition  in  which 
a  street  has  been  laid  out  and  dedicated,  and  sells  and  conveys  lots 
abutting  on  such  street  with  a  clear  reference  to  the  plat,  the  purchaser 
of  such  lots  will  acquire,  as  appurtenant  to  the  lots,  the  right  to  have 
the  street  kept  open  and  maintained. 

9.  It  is  not  necessary,  in  such  case,  that  the  easement  claimed  by 
the  grantee  be  really  necessary  for  the  enjoyment  of  the  estate  granted. 
It  is  sufficient  if  it  is  highly  convenient  and  beneficial  for  such  purpose. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  P.  TuLEY,  Judge,  presiding. 

Messrs.  Wilson,  Moore  &  McIlvatnb,  for  the  appellants : 
Appellees  are  not  entitled  to  a  decree  in  a  court  of  chancery 
enjoining  any  bridge  across  Holden  Place,  without  alleging 
and  proving  that  they  would  sustain  a  special  and  substantial 
injury  therefrom.     MdVonald  v.  English,  85  111.  232. 
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Field  never  entered  into  any  contract  or  covenant,  express 
or  implied,  in  regard  to  Holden  Place.  It  is  not  claimed  that 
either  Field  or  his  grantors  ever  made  any  express  agreement 
in  regard  to  Holden  Place.  Holden  Place  was  dedicated  and 
accepted  by  the  public  prior  to  the  sale  of  any  of  the  lots 
abutting  tipon  the  same.  The  title  to  the  land  in  Holden 
Place  vested  in  fee  in  the  city  of  Chicago.  Railroad  Co.  v. 
Illinois,  146  U.  S.  462. 

A  private  party  can  not  obtain  relief  in  a  court  of  equity 
for  an  alleged  obstruction  of  a  public  street,  unless  he  sus- 
tains a  special  injury,  different  in  kind  from  the  public,  and 
substantial  in  its  nature.  There  is  no  exception  to  the  rule 
in  the  case  of  streets  dedicated  by  plat.  Coal  Co.  v.  LaSalle^ 
3  36  111.  128;  Quincy  v.  Bull,  106  id.  349;  Gas  Light  Co,  v. 
Town  of  Lake,  130  id.  54;  McDonald  v.  English,  85  id.  232. 

The  special  injury  is  the  gist  of  the  action,  and  unless  it  is 
alleged  and  proved  there  can  be  no  recovery.  Dunning  v. 
Aurora,  40  111.  481;  Francis  v.  Schoekopf,  53  N.  Y.  155; 
Pierce  v.  Dart,  7  Cow.  609 ;  Lake  View  v.  Letz,  44  111.  81 ; 
Clark  V.  Donaldson,  104  id.  639. 

In  sustaining  the  contention  of  counsel  for  appellees,  that 
complainants  were  entitled  to  enjoin  the  construction  of  any 
bridge  across  the  alley  without  showing  that  any  injurj-  would 
result  therefrom,  the  circuit  court  based  its  decision  upon  the 
following  cases  :  Zearing  v.  Raher,  74  III.  412 ;  Newell  v.  Sass^ 
142  id.  104;  FAirU  v.  Chicago,  136  id.  277. 

That  there  is  no  difference  or  distinction  in  the  rights  or 
interest  of  an  abutting  o\vner  in  a  street  dedicated,  from  that 
acquired  by  condemnation,  was  expressly  held  in  the  case  of 
lAihr  V.  Railroad  Co,  104  N.  Y.  289,  and  was  also  expressly 
held  or  recognized  in  Heller  v.  Railroad  Co.  28  Kan.  625,  and 
Mercer  v.  Railroad  Co.  36  Pa.  St.  108. 
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Mr.  John  J.  Herrick,  for  the  appellees : 

The  permanent  occupation  of  a  part  of  the  surface  of  a 
street,  even  for  a  municipal  purpose,  is  an  unauthorized  and 
illegal  obstruction  of  the  street.  City  of  Morrison  v.  Hinkson, 
87  111.  587. 

It  is  clear  that  the  rights  of  the  public  and  of  the  abutting 
lot  owners  extend  to  the  air  and  light  above,  as  well  as  to  the 
surface.  Barnett  v.  Johnson,  15  N.  J.  Eq.  481;  Receiver's 
Appeal,  100  Pa.  St.  182;  Story  v.  Railway  Co,  90  N.  Y.  123 ; 
Schworer  v.  Market  Ass.  99  Mass.  285;  Salisbury  v.  Andrews, 
128  id.  336  ;  Attorney  General  v.  Alyonquin  Club,  153  id.  447. 

The  power  of  a  city  to  regulate  the  use  of  a  street  is  limited 
to  regulations  affecting  its  use  for  the  particular  purpose  for 
which  it  was  dedicated.  City  of  Morrison  v.  Hinkson,  87  111, 
587;  Stack  v.  East  St,  Louis,  85  id.  377. 

Appellees  have  a  legal  right,  derived  by  grant,  and  appur- 
tenant to  their  lots,  to  have  Holden  Place  kept  open  for  use 
for  all  the  purposes  of  a  street,  free  from  obstruction  by  ap- 
pellants. 

The  following  propositions  of  law  are  established  by  re- 
peated and  uniform  decisions  of  this  court : 

First — If  the  owner  of  land  exhibits  a  plat  of  a  town  or 
addition  or  subdivision,  on  which  a  street  is  defined,  and  sells 
lots  abutting  on  such  street,  and  with  clear  reference  to  the 
plat,  the  purchasers  of  such  lots  acquire,  as  appurtenant  to 
their  lots,  the  right  to  have  the  street  kept  open  as  a  street. 
Earll  v.  Chicago,  136  111.  285;  Zearing  v.  Raber,  74  id.  409; 
May  wood  Co,  v.  Village  of  May  wood,  118  id.  61 ;  Lake  View 
V.  LeBahn,  120  id.  92;  Newell  v.  Sass,  142  id.  104. 

Second — The  right  thus  passing  to  the  purchasers  is  not  a 
mere  right  that  the  purchaser  may  use  the  street,  but  that  all 
persons  whatever,  as  their  occasion  may  require  or  invite, 
may  so  use  it.     Ibid. 

Third — The  sale  and  conveyance  of  lots  according  to  the 
plat  imply  a  grant  or  covenant  to  the  purchasers  of  lots,  and 
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their  grantees,  binding  on  all  abutting  lot  owners  claiming 
title  from  the  original  proprietor  as  the  common  source,  that 
the  public  street  indicated  upon  the  plat  shall  be  forever  open 
for  use  as  a  street,  free  from  all  claim  or  interference  of  the 
proprietor,  or  those  claiming  under  him,  inconsistent  with  its 
use.     Ibid. 

Appellees'  right  is  not  a  mere  common  law  right  to  light, 
air  and  passage.  It  rests  on  grant  and  covenant.  The  juris- 
diction of  equity  to  protect,  by  injunction,  a  legal  rigbt  of  this 
character  from  continuous  infringement,  is  well  established. 
Earll  V.  Chicago,  136  111.  285;  Zearing  v.  Raher,  74  id.  409; 
Schworer  v.  Market  Ass.  99  Mass.  285 ;  Salisbury  v.  Andrews, 
128  id.  336  ;  NeweU  v.  Sass,  142  111.  104 ;  DiU  v.  School  Board, 
47  N.  J.  Eq.  421. 

In  this  view,  the  question  is  not  as  to  the  amount  of  dam- 
age, but  as  to  the  right,  and  the  mere  fact  of  a  threatened 
continuous  infringement  of  this  right  gives  a  court  of  equity 
jurisdiction. 

The  right  vested  in  appellees  is  in  the  nature  of  an  ease- 
ment in  the  land  itself — an  easement  of  light,  air  and  passage. 
Story  V.  Raihvay  Co.  90  N.  Y.  123 ;  Lahr  v.  Railroad  Co.  104 
id.  268;  Lake  View  v.  LeBahn,  120  111.  92. 

The  right  to  an  injunction  to  prevent  a  threatened  interfer- 
ence with  an  easement  is  well  settled.  Newell  v.  Sass,  142 
111.  104. 

It  was  held  in  the  following  cases,  that  in  case  of  a  dedica- 
tion by  plat,  the  title,  whether  vested  in  the  municipalit}'  or 
remaining  in  the  original  proprietor,  is  held  in  trust,  and  that 
the  abutting  lot  owners  are  beneficiaries,  as  well  as  the  public 
at  large,  and  have  a  vested  estate,  which  a  court  of  equity 
will  protect  by  enforcing  the  trust :  Carter  v.  Chicago,  57  IlL 
283 ;  Jacksonville  v.  Raihvay  Co.  67  id.  540 ;  Maywood  Co.  v. 
Village  of  Maywood,  118  id.  61 ;  EarU  v.  Chicago,  136  id.  285. 

The  very  fact  that  the  injury  will  be  continuous,  and  that 
the  only  remedy  at  law  will  be  repeated  actions,  each  of  which 
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may  only  result  in  a  recovery  of  nominal  damages,  is  in  itself" 
a  recognized  ground  of  jurisdiction  in  equity.    Clowes  v.  Staf- 
fordshire, L.  B.  8  Ch.  App.  125;    Wahle  v.  Reinbach,  76  111. 
326 ;   NeweU  v.  Sass,   142  id.  104 ;   DiU  v.  School  Board,  47 
N.  J.  Eq.^421 ;  Elliott  on  Eoads,  497. 

The  court  below  did  not  err  in  not  limitinjg  the  injunction 
to  the  particular  structure,  and  in  enjoining  appellants  from 
building  any  connecting  structure  over  Holden  Place,  between 
Washington  street'and  appellees'  building. 

Mr.  Geobgb  JPaddock,  also  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Henry  A.  Barling,  Edward  H. 
(rreen  and  Edward'  D.  Mandell,  trustees  under  the  will  of 
Edward  Mott  Bobinson,  deceased,  against  Marshall  Field 
and  others,  to  enjoin  them  from  building  or  constructing  any 
building,  bridge,  passageway  or  other  construction  on,  upon 
or  across  the  alley  known  as  "Holden  Place"  or  "Court,"  be- 
tween the  north  line  of  Washington  street  and  complainants' 
property  described  in  the  bill.  The  block  in  tbe  city  of  Chi- 
cago bounded  by  Wabash  avenue,  Bandolph,  State  and  Wash- 
ington streets  is  known  as  block  13  of  Fort  Dearborn  addition 
to  Chicago.  The  land,  when  platted,  belonged  to  the  United 
States,  and  the  plat  of  Fort  Dearborn  addition  was  executed 
and  recorded  in  June,  1839.  The  following  plat  shows  State 
street,  Washington  street,  Wabash  avenue  and  Bandolph  street 
as  originally  laid  out,  and  also  Holden  Place.  The  plat  also 
shows  the  location  of  complainants'  property,  and  the  loca- 
tion of  Field's  old  building  and  the  new  one,  and  the  point 
where  it  was  proposed  to  erect  the  bridge  across  Holden  Place, 
connecting  the  two  buildings : 
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Holden  Place,  as  will  appear  from  the  plat,  is  forty  feet 
wide,  extending  north  and  south  through  blocks  13  and  14,. 
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with  lots  on  each  aide,  those  on  the  east  fronting  on  Wabaetji 
avenue  and  those  on  the  west  fronting  on  State  street.  Holden 
Place  has  been  used  as  a  public  place  or  street  for  many 
years.  The  defendants'  lots  on  the  north-east  corner  of  Wash- 
ington and  State  streets  have  a  frontage  of  one  hundred  and 
sixty  feet  on  State,  extending  back  to  Holden  Place,  covered 
by  a  six-story  building,  occupied  by  Marshall  Field  &  Co.  for 
several  years  as  a  dry  goods  house.  The  defendants  have 
acquired  lots  on  the  north-west  corner  of  Wabash  avenue  and 
Washington  street,  with  a  frontage  of  one  hundred  and  eight 
feet  on  Wabash  avenue,  extending  back  to  Holden  Place.  On 
the  latter  lots  the  appellants  commenced  the  erection  of  a  new 
building  nine  stories  high.  At  the  time  of  the  filing  of  the  bill 
the  new  building  had  been  erected  six  stories  high,  and  the 
appellants  were  about  to  commence  the  erection  of  a  bridge 
or  passageway  over  Holden  Place,  connecting  the  old  and  new 
buildings.  The  bridge  or  passageway,  as  disclosed  by  the 
answer,  was  to  be  eighteen  feet  above  the  surface  of  Holdea 
Place,  three  stories  in  height,  extending  north  from  W^ash^ 
ington  street  over  the  alley,  the  entire  width  of  the  alley^ 
the  distance  of  forty-five  feet,  and  upwards  fifty-five  feet,  or 
seventy-three  feet  above  the  ground. 

It  is  charged  in  the  bill  "that  the  effect  of  safd  construction 
of  such,  connecting  building,  if  the  same  be  not  prevented  by 
this  honorable  court,  will  be  to  deprive  your  orator's  said 
building  and  the  occupants  thereof,  to  a  great  extent,  of  sun- 
shine, light,  air  and  warmth,  which  they  have  hitherto  en- 
joyed by  reason  of  the  opening  and  keeping  open  of  said  court 
or  alley  from  the  time  of  said  platting  and  subdivision  down 
to  the  present ;  will  give  said  alley  an  appearance  of  a  private 
gateway  and  passage ;  will  hinder  and  deter  traffic,  and  in 
many  other  ways  cause  serious  and  continuing  damage  to 
your  orators  and  their  property;  that  such  damage  will 
amount  to  many  thousands  of  dollars,  and  will  be  beyond 
legal  remedy  or  relief  if  not  prevented  by  this  court."     It  i& 
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also  alleged  that  orators,  and  Marshall  Field  &  Co.,  and  the 
other  defendants,  hold  their  respective  lands  in  said  block  13 
under  a  common  source  of  title,  viz.,  the  United  States,  by 
patents  made  by  the  United  States  in  pursuance  of  a  subdi- 
vision, plat,  and  sales  by  the  United  States ;  that  by  reason 
of  the  exhibition  and  publication  of  the  said  subdivision  and 
plat,  and  by  the  sale  of  lots  thereunder  to  the  respective 
grantors  of  your  orators,  and  the  said  defendants,  Marshall 
Field  &  Co.,  or  said  Marshall  Field,  for  their  use,  there  has 
resulted,  as  between  your  orators  and  the  said  Marshall  Field 
&  Co.,  or  such  of  them  as  own  the  said  properties  so  fronting 
south  on  Washington  street,  on  either  side^  of  said  alley,  a 
right,  in  law,  to  have  the  said  alley  remain  absolutely  and 
wholly  open  forever,  of  the  same  dimensions  and  to  the  same 
extent  as  delineated  by  the  United  States  upon  the  subdivi- 
sion and  plat  aforesaid,  viz.,  from  the  north  line  of  Washing- 
ton street,  forty  feet  in  width,  to  the  south  line  of  Randolph 
street,  and  upwards  to  the  sky. 

In  the  answer  appellants  admit  the  intention  to  build  the 
proposed  bridge  or  structure  over  and  across  Holden  Place, 
but  deny  that  it  will  interfere  with  the  light,  air  and  ventila- 
tion of  complainants*  premises,  or  that  it  will  in  any  manner 
injure  complainants.  The  appellants  also  set  up  and  rely 
upon  an  ordinance  set  out  in  complainants*  bill,  pasBed  by  the 
city  of  Chicago,  June  6,  1892.  Section  1  of  the  ordinance  is 
as  follows : 
"Be  it  ordained  by  the  Citij  Council  of  the  City  of  Chicago  : 

"Section  1.  That  permission  and  authority  be  and  is  hereby 
given  to  John  M.  Pashley,  and  his  assigns,  to  construct  and 
use  a  bridge  or  covered  passageway  across  the  alley  running 
between  lots  9,  10  and  11  on  one  side,  and  lot  6,  in  assessor's 
subdivision  of  lots  6,  7  and  8,  etc.,  on  the  other,  all  in  block 
13,  Fort  Dearborn  addition  to  Chicago,  provided  the  lowest 
portion  of  said  bridge  or  passageway  shall  not  be  lower- than 
eighteen  feet  above  grade  of  alley,  and  shall  be  so  constructed 
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that  free  and  unobstructed  passage  may  be  had  under  the 
same,  and  provided  that  said  bridge  or  passageway  shall  be 
constructed  of  incombustible  material,  and  to  the  satisfaction 
of  the  commissioner  of  buildings." 

Section  2  provides  th§t  Pashley  or  his  assigns,  and  all  per- 
sons who  shall  occupy  the  buildings  which  the  bridge  is  to 
connect,  shall  indemnify  and  save  the  city  of  Chicago  harmless 
from  all  damages  for  which  it  may  become  liable  by  reason 
of  the  passageway  granted. 

It  will  not  be  necessary  to  cite  authorities  in  support  of  the 
proposition  that  a  private  individual  can  not  appropriate  to 
his  own  exclusive  use  a  portion  of  the  surface  of  a  street  dedi- 
cated to  the  public  use.  Before  Holden  Place  was  dedicated 
to  the  public  as  a  street,  the  title  of  the  United  States,  the 
original  proprietor,  was  not  confined  to  the  surface  of  the 
ground,  but  its  title  extended  upward,  embracing  the  light 
and  air  as  well  as  the  soil,  and  the  dedication  of  the  strip  of 
land  for  a  public  street  embraced  not  only  the  surface  of  the 
ground,  but  the  light  and  air  above,  and  an  individual  has 
no  more  right  to  obstruct  the  light  and  air  above  the  street 
than  he  has  to  obstruct  the  surface  of  the  soil. 

In  Barnett  v.  Johnson,  15  N.  J.  Eq.  481,  where  it  was  pro- 
posed to  obstruct  light  and  air  over  ground  dedicated  to  the 
public,  it  is  said :  "When  the  strip  of  land  is  declared  a  public 
highway,  the  adjoining  owner  has  the  right  to  light  and  air 
from  it.  The  column  of  light  and  air  above  the  road-bed, 
whether  of  land  or  water,  is  as  much  a  part  of  the  highway  as 
the  road-bed  itself.  Take  them  away  and  there  would  be  left 
no  public  passage.  By  its  being  declared  a  highway  by  the 
sovereign  power,  the  light  and  air  above  it  become  again  the 
common  property  of  all,  which  all  may  breathe  and  use  when- 
ever they  may  legally  touch  it,  whether  in  the  road  or  along 
its  sides.  *  *  ♦  When  cities  and  villages  have  been  built 
up  along  a  public  highway,  the  right  to  liglit  and  air  from  it 
becomes  vested,  and  even  the  legislature  would  have  no  more 
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right  to  deprive  them  (abutting  owners)  of  it  without  com- 
pensation than  they  would  have  to  draw  off  the  water  from  a 
navigable  stream." 

But  the  city  of  Chicago  passed  an  ordinance  which  pur- 
ported to  authorize  tlie  construction  of  a  bridge  or  passage- 
way, and  it  becomes  important  to  inquire  in  what  manner  the 
ordinance  affected  the  rights  of  the  parties  in  interest.  The 
ordinance  does  not  purport  to  grant  the  right  for  any  public 
purpose.  The  use  to  be  made  of  the  street  is  a  private  one, 
solely  for  appellants*  benefit  in  the  transaction  of  their  private 
business.  Clause  7  of  section  62,  chapter  24,  of  the  Eevised 
Statutes,  confers  power  on  cities  organized  under  the  general 
Incorporation  act,  as  is  the  city  of  Chicago,  to  lay  out,  estab- 
lish, open,  alter,  widen,  extend,  grade,  pave  or  otherwise  im- 
prove streets,  alleys,  avenues,  sidewalks,  wharfs,  parks  and 
public  grounds,  and  vacate  the  same.  But  there  is  nothing 
in  this  section  of  the  statute,  or  in  any  other  portion  of  the 
general  Incorporation  act,  which  confers  the  power  on  the 
municipality  to  devote  a  street,  or  any  part  thereof,  to  a  mere 
private  use.  By  the  making  of  the  plat  in  conformity  to  law 
there  was  a  statutory  dedication.  The  f«e  of  the  street  passed 
to  the  city  of  Chicago,  but  the  city  held  the  fee  in  trust  for  the 
public,  and  for  no  other  purpose.  While  the  city  had  ample 
power  to  control,  regulate  and  improve  the  street  in  such  man- 
ner as  the  demands  of  the  public  required,  the  law  conferred 
no  authority  on  the  city  to  devote  tbe  alley  to  private  uses. 

In  the  late  case  of  Smith  v.  McDowell,  148  111.  51,  where  a 
city  passed  an  ordinance  to  vacate  a  portion  of  a  street  for 
the  purpose  of  allowing  a  private  individual  to  use  that  por- 
tion for  a  part  of  a  building  about  to  be  erected,  it  was  held 
that  the  city  had  no  power  to  devote  the  streets  to  that  pur- 
pose. It  is  there  said :  "The  municipality,  in  respect  of  its 
streets,  is  a  trustee  for  the  general  public,  and  holds  them  for 
the  use  to  which  they  are  dedicated.  The  fundamental  idea 
of  a  street  is  not  only  that  it  is  public,  but  that  it  is  public 
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in  all  its  parts,  for  free  and  unobstruoted  passage  thereon  by 
all  persons  desiring  to  use  it.  In  Alton  v.  Illinois  Transporta- 
tion Co.  12  111.  38,  we  said,  in  treating  the  subject  there  under 
consideration :  'Whatever  title  to  these  public  ^grounds  may 
be  vested  in  the  city,  she  has  not  the  unqualified  control  and 
disposition  of  them.  They  were  dedicated  to  the  public  for 
particular  purposes,  and  only  for  such  purposes  can  they  be 
rightfully  used.  For  these  purposes  the  city  may  improve  and 
control  them  and  adopt  all  needful  rules  and  regulations  for 
their  management  and  use,  but  she  can  not  alien  or  otherwise 
dispose  of  them.  At  most,  she  but  holds  them  in  trust  for  the 
benefit  of  the  general  public/  In  Quincy  v.  Jones,  76  111.  231, 
after  quoting  with  approval  the  foregoing  language,  it  is  said : 
*It  is  the  unquestioned  duty  of  the  city,  in  controlling  and 
improving  the  streets,  to  prepare  them  for  public  use  as 
streets,  *  *  *  as  the  public  necessity  may  require.  Hold- 
ing them  in  trust  for  the  public,  and  having  no  authority  to 
convey  or  divert  them  to  other  uses,  it  would  seem  inevitably 
to  follow  that  they  can  have  no  power  to  grant  to  individuals 
rights  or  easements  in  the  streets  which  might  in  any  way  in- 
terfere with  the  duty  of  preparing  them  for  public  use.'  And 
in  Caned  Co,  v.  Garrity,  115  111.  155,  in  considering  the  power 
of  the  municipality  to  grant  rights  in  the  public  streets  of 
the  city,  it  was  said :  *It  is  not  claimed  that  the  use  of  the 
streets  can  be  permanently  granted  for  private  purposes,  and 
we  recognize  aa  unquestionable  law  that  the  use  of  the  streets 
*  *  *  must  be  for  the  public,  and  that  no  corporation  or 
individual  can  acquire  an  exclusive  right  to  their  use,  or  to 
the  use  of  any  part  of  them,  for  private  purposes.'  In  Glas- 
gow V.  St.  Louis,  87  Mo.  678,  under  power  *to  establish,  open, 
vacate,  alter,  widen,  extend,  pave  or  otherwise  improve  all 
streets,'  etc.,  it  was  held  that  an  ordinance  to  vacate  a  portion 
of  one  of  the  streets  of  the  city  for  the  use  of  private  parties 
was  tdtra  vires.  See,  also,  Reiviefs  Appeal,  100  Pa.  St.  182; 
St,  Vincent  Orphan  Asylum  v.  Troy,  76  N.  T.  108 ;    State  v. 
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Berdetta,  73  Ind.  185 ;  Belcher  Sugar  Refining  Co.  v.  St  Louis 
Grain  Elevator  Co.  82  Mo.  127;  Dubach  v.  Railroad  Co.  89 
id.  486.  And  we  held  that  the  city  can  not  acquire  land  by 
condemning  the  same  for  a  street,  when  the  real  purpose  is  to 
devote  it  to  a  private  use.  (Ligare  v.  City  of  Chicago,  139  111. 
46.)  In  the  Belcher  Sugar  Refining  Co.  case,  supra,  the  court 
held  that  the  corporation  could  not  condemn  property  for  a 
public  use,  to  be  appropriated  to  a  private  use." 

But  it  is  claimed  that  appellees  are  not  entitled  to  a  decree 
unless  they  allege  and  prove  they  would  sustain  a  special  and 
substantial  injury.  It  is  conceded  that  both  parties  in  this 
case  derive  title  to  their  lots  from  a  common  source, — the 
original  proprietor  of  Kinzie's  addition ;  tiiat  the  conveyances 
were  made  with  reference  to  the  plat;  that  the  streets  and 
the  alley  in  question,  Holden  Place,  all  appear  in  the  plat. 
It  is  claimed  on  behalf  of  appellees,  that  where  the  owner  of 
lots  exhibits  a  plat  of  a  town  or  addition,  in  which  a  street 
has  been  laid  out  and  dedicated,  and  sells  and  conveys  lots 
abutting  on  such  street  with  a  clear  reference  to  the  plat,  the 
purchasers  of  such  lots  acquire,  as  appurtenant  to  their  lots, 
the  right  to  have  the  street  kept  open  and  maintained  as  a 
street. 

In  Zearing  v.  Raher,  74  111.  409,  where  a  similar  question 
arose,  the  court  quotes  from  and  indorses  what  is  said  in 
Smith's  Leading  Cases,  as  follows:  "If  the  owner  of  land 
lays  out  and  establishes  a  town,  and  makes  and  exhibits  a 
plan  of  the  town,  with  various  plats  of  spare  ground,  such  as 
streets,  alleys,  quays,  etc.,  and  sells  the  lots  with  clear  refer- 
ence to  that  plan,  the  purchasers  of  the  lots  acquire,  as  appur- 
tenant to  their  lots,  every  easement,  privilege  and  advantage 
which  the  plan  represents  as  belonging  to  them  as  part  of  the 
town,  or  to  their  owners,  as  citizens  of  the  town.  And  the 
right  thus  passing  to  the  purchasers  is  not  the  mere  right  that 
such  purchasers  may  use  these  streets  or  other  public  places 
according  to  their  appropriate  purposes,  but  a  right  vesting 
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inn  the  purchasers  that  all  persons  whatever,  as  their  occasion 
may  require  or  invite,  may  so  use  them, — ^in  other  words,  the 
sale  and  conveyance  of  lots  in  the  town,  and  according  to  its 
plan,  imply  a  gfant  or  covenant  to  the  purchasers  that  the 
streets  and  other  public  places,  indicated  as  such  upon  the 
plat,  shall  be  forever  open  to  the  use  of  the  public,  free  from 
all  claim  or  interference  of  the  proprietor  inconsistent  with 
such  use."  In  EarU  v.  City  of  Chicago,  136  III.  285,  the  above 
case  is  quoted  with  approval  ^nd  the  same  doctrine  is  an- 
nounced. 

In  Lake  View  v.  LeBaJm,  120  111.  92,  where  a  lot  owner 
filed  a  bill  to  enjoin  the  town  from  prosecuting  himfor  an 
alleged  obstruction  of  a  strip  of  land  in  what  was  claimed  to 
be  a  platted  street,  on  the  ground  that  the  dedication  was  in- 
valid, the  court  directed  the  dismissal  of  the  bill,  and  among 
other  things  said :  "Each  block  was  thus  (by  the  plat  and 
conveyances  with  reference  to  it)  burdened  with  the  easement 
of  a  street  upon  a  strip  of  land  thirty-three  feet  wide  around 
it,  and  entitled  to  the  benefit  of  the  easement  of  a  street  of 
like  width  upon  the  adjoining  side  of  the  opposite  block,  so 
far  as  there  was  a  block  opposite,  thus  making  a  street  sixty- 
six  feet  wide  around  each  block.  *  *  ♦  In  taking  the  sev- 
eral blocks  of  land  with  the  arrangement  of  this  system  of 
streets,  there  were  implied  mutual  agreements  that  the  streets 
should  ever  remain  as  platted — a  dedication  to  the  public  use 
of  the  ground  laid  out  as  a  street  as  effectual  as  could  have 
been  made  by  deed  solemnly  executed.  *  ♦  *  He  (the 
adjoining  lot  owner  claiming  to  the  center  of  the  street)  took 
and  held  an  estate  upon  the  condition  of  its  being  burdened 
with  the  easement  of  the  streets,  and  the  public  authorities, 
in  opening  and  improving  the  streets,  act  as  for  the  represen- 
tatives of  the  lot  owners,  with  others,  in  so  doing." 

Newell  V.  Sass,  142  111.  104,  is  also  a  case  in  point.  There 
a  bill  was  filed  by  a  lot  owner  to  enjojii  the  owner  of  another 
lot  in  the  same  subdivision  from  obstructing  an  alley.     The 
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defendant  set  up,  among  other  things,  that  complainant  was 
not  injured,  that  she  had  no  right  to  an  injunction,  and  that 
there  was  a  remedy  at  law.  In  the  decision  of  the  case  it  was 
among  other  things  said :  "Appellants  invoked,  as  against 
this  decree,  the  rule  that  equity  will  only  interpose  to  prevent 
a  threatened  nuisance  where  the  injury  will  be  irreparable, 
where  the  complainant's  right  is  clear,  and  where  proof  of  the 
facts  upon  which  the  complainant  rests  is  of  the  most  con- 
vincing character.  There  is,  here  no  question  as  to  the  char- 
acter of  the  act  threatened,  and  complainant's  right  does  not 
seem  to  be  seriously  contested.  *  *  *  The  execution  of 
the  plat  under  which  complainant  claims  her  easement,  and 
the  sale*  of  the  lots  afterwards,  in  conformity  therewith,  are 
clearly  proven.  Appellants  seem,  at  the  time  of  filing  the 
answer,  to  have  been  under  the  impression  that  appellee  could 
derive  no  rights  under  the  plat  unless  it  had  been  accepted 
by  the  city  or  the  public,  and  hence  denied  that  there  had 
ever  been  such  acceptance.  But  appellee's  right  is  established 
by  showing  that  she  owns  an  easement — the  right  of  passage 
— incident  to  her  ownership  of  her  lot.  *  *  *  It  is  not 
necessary,  in  such  case,  that  the  easement  claimed  by  the 
grantee  must  be  really  necessary  for  the  enjoyment  of  the 
estate  granted.  It  is  sufficient  if  it  is  highly  convenient  and 
beneficial  therefor.  {Cihak  v.  KUki\  117  111.  643.)  'Irrepa- 
rable injury,*  as  used  in  the  law  of  injunction,  does  not  nec- 
essarily mean  'that  the  injury  is  beyond  the  possibility  of 
compensation  in  damages,  nor  that  it  must  be  very  great  p  and 
the  fact  that  no  actual  damages  can  be  proved,  so  that  in  an 
action  at  law  the  jury  could  award  nominal  damages  only, 
often  furnishes  the  very  best  reason  why  a  court  of  equity 
should  interfere  in  a  case  where  the  nuisance  is  a  continuous 
one.'  (Elliott  on  Roads  and  Streets,  497.)  *  *  ♦  And 
this  court  has,  in  harmony  with  these  authorities,  held  that 
injunction  will  lie  to  prevent  obstruction  to  a  private  way, 
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on  the  ground  that  the  party  has  no  adequate  remedy  at  law. 
MiCann  v.  Day,  57  111.  101." 

The  same  rule  has  heen  adopted  in  other  States.  In  DUl 
V.  Scliool  Boards  47  N.  J.  421,  an  injunction  at  the  suit  of  a 
lot  owner  was  sustained,  restraining  an  obstruction  of  the 
light  and  air  from  an  alley  dedicated  by  plat.  In  the  decision 
of  the  case  it  is  said:  "The  right  to. have  the  alley  thus  de- 
scribed forever  preserved  as  a  street  is  a  private  right  annexed 
as  an  appurtenant  to  the  ownership  of  the  land  conveyed,  and 
is  entirely  distinct  from  and  in  addition  to  the  rights  of  the 
owner,  as  a  citizen  at  large,  to  use  the  street  after  it  should 
become  a  public  street  by  acceptance  by  the  public  authori- 
ties. But  while  it  is  a  private  right,  it  is,  in  my  judgment, 
co-extensive  with  the  public  right  just  mentioned,  in  that  it 
goes  the  length  of  requiring  that  the  alley  should  be  preserved, 
in  all  respects,  as  if  if  were  actually  a  public  street."  See, 
also,  Story  v.  New  York  Elevated  Railway  Co,  90  N.  T.  123; 
Salisbury  v.  Andrews,  128  Mass.  336;  Schworer  v.  Boylston 
Market  Ass.  99  id.  285. 

We  do  not  understand  that  appellees'  right  to  have  Holden 
Place  kept  free  and  clear  of  all  obstruction  rests  on  any  per- 
sonal covenant  of  the  appellants,  although  that  expression 
may  be  found  in  some  of  the  cases.  But  when  the  original 
proprietor  of  the  subdivision  made  the  plat,  dividing  the  land 
into  blocks  and  lots,  streets  and  alleys,  and  sold  and  conveyed 
the  lots  with  reference  to  that  plat,  a  right  arose  in  favor  of 
the  purchasers  of  lots  fronting  on  Holden  Place  of  having  the 
street  forever  kept  open, — not  that  it  should  be  kept  free  from 
obstruct  ion,  on  the  surface  of  the  soil  alone,  but  to  the  sky. 
No  grant  or  covenant  was  required  to  create  this  right.  The 
dedication  of  the  street  by  the  plat,  the  sale  of  lots  with  refer- 
ence to  it,  conveyance  of  abutting  lots  and  the  payment  of  the 
money  for  the  conveyances,  were  elements  sufficient  to  create 
the  right.  The  right  may  be  regarded  in  the  nature  of  an  in- 
corporeal hereditament.     It  becomes  appurtenant  to  the  lots. 
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As  to  the  rights  secured^  they  are  plain :  to  have  the  street 
kept  open,  so  that  free  access  may  be  had  to  and  from  'the 
lots  abutting  on  the  street,  and  that  light  and  air  may  pass 
unobstructed  across  the  open  space  between  the  surface  of 
the  street  and  the  sky.  Whether  this  right  extends  to  all  the 
streets  in  a  subdivision,  or  is  confined  to  streets  which  afford 
direct  access  to  or  egress  from  a  particular  lot,  is  a  question 
which  does  not  arise  in  this  case.  Here  appellees'  lots  front 
on  Holden  Place,  and  the  obstruction  is  placed  on  the  street 
between  appellees'  lots  and  Washington  street,  at  a  point 
affording  the  only  means  of  access  to  and  from  Washington 
street,  from  which  also  light  and  air  are  derived. 

We  have  been  referred,  in  the  argument,  to  McDonald  v. 
Englishy  85  111.  232,  and  many  other  erases  of  that  character, 
holding,  as  to  obstructions  ip  streets  not  resulting  in,  spe- 
cial injury  to  the  individual,  the  public  only  can  complain. 
Under  the  facts  as  they  appear  in  McDonald  v.  English,  we 
find  no  fault  with  the  law  as  laid  down  in  that  case,  and  the 
same  may  be  said  of  other  similar  cases  cited  by  counsel.  But 
in  those  cases  the  question  presented  by  the  record  in  this 
case  did  not  arise.  No  question  arose  in  regard  to  the  effect 
of  a  plat  and  conveyances  in  reference  to  that  plat,  and  ,the 
rights  and  obligations  of  lot  owners  who  had  purchased  with 
reference  to  streets  and  alleys  appearing  on  the  plat,  and  no 
such  question  was  considered  or  decided. 

One  other  question  remains  to  be  considered,  and  that  is, 
whether  the  erection  of  the  proposed  structure  will  result  in 
special  damage  to  appellee's  property  different  in  character 
from  that  sustained  by  the  public  at  large.  The  proposed 
bridge  or  structure,  as  has  been  seen,  was  to  be  built  from  a 
point  eighteen  feet  above  the  surface  of  the  alley,  fifty-five  feet 
high  and  forty-five  feet  wide,  extending  from  the  north  line  of 
Washington  street  to  within  seventy-five  feet  of  the  south  line 
of  appellees'  building.  The  character  of  the  structure,  as  dis- 
closed in  the  answer,  is  as  follows :    "It  will  be  built  of  steel. 
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supported  by  steel  and  cast-iron  columns  of  the  old  and  new 
buildings.  The  columns  in  both  buildings,  the  steel  girders, 
and  the  steel  beams  in  all  floors,  will  be  fire-proofed  with  hard- 
burned  fire-clay.  The  north  and  south  walls  will  be  of  terra 
cotta,  and  the  roof  covered  with  three-inch  book-tile  of  fire- 
clay. The  roof  will  be  framed  heavily,  like  a  floor,  and  the 
fire-clay  supported  on  *T'  irons,  on  eighteen-inch  centers.  The 
,  windows  on  the  north  side  will  be  protected  with  rolling  steel 
shutters.  Each  wall  on  each  story  will  be  practically  a  con- 
tinuous window,  so  as  to  intercept  light  as  little  as  possible." 
In  view  of  the  size  and  character  of  the  structure  erected 
over  the  entire  street,  a  main  entrance  to  appellee's  property 
for  the  transaction  of  business,  and  so  near  the  property,  it 
would  seem  that  much  additional  evidence  could  not  be  re- 
quired to  establish  that  appellees  would  sustain  special  dam- 
ages. But  evidence  was  introduced  tending  to  prove  that  the 
obstruction  would  seriously  interfere  with  the  light  and  the 
circulation  of  air  at  appellees'  building.  R.  W.  Hyman,  a 
real  estate  agent  in  Chicago,  of  many  years'  experience,  who 
was  well  acquainted  with  this  property,  testified  that  the  erec- 
tion of  the  structure  would  materially  diminish  the  amount 
of  air  and  light  passing  into  said  alley,  and  of  the  light  and 
air  derived  by  complainants'  said  building  from  said  alley, 
and  would  darken  and  impede  the  approach  to  said  building 
from  Washington  street  by  way  of  said  alley,  and  in  different 
ways  would  prevent  the  public  from  entering  said  alley  as  a 
means  of  access  to  said  building  from  Washington  street; 
that  the  erection  and  maintenance  of  such  a  structure  will,  in 
aflBant's  opinion,  materially  damage  said  complainant's  prop- 
erty, and  materially  diminish  its  rental  and  other  value,  and 
that  the  damage  to  said  property,  and  its  value,  will  be  con- 
tinuous, and  of  such  a  character  that  it  is  not  practicable  to 
estimate  the  amount  of  the  same  with  accuracy.  Other  evi- 
dence of  a  similar  character  was  introduced,  and  on  the  other 
hand  there  was  evidence  that  appellees'  property  would  not 
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be  damaged,  but  would  be  benefited.  But  from  an  examina- 
tion of  all  the  evidence  we  are  satisfied  that  the  erection  of  the 
structure  would  result  in  serious  damage  to  appellees'  prop- 
erty, different  in  character  from  that  sustained  by  the  public. 
In  the  bill  of  complaint, it  was  alleged  that  appellants  in- 
tended to  construct  a  certain  bridge  or  passageway  connecting 
the  old  and  new  buildings,  which  was  described  according 
to  the  information  then  in  the  possession  of  the  appellees. 
The  answer  of  appellants  admitted  the  intention  to  build  the 
proposed  bridge  or  passageway  for  the  purpose  alleged,  and 
described  in  detail  the  particular  structure  proposed  to  be 
built,  giving  the  location,  the  height,  width  and  other  dimen- 
sions of  the  proposed  structure,  but  denied  appellees'  right  to 
an  injunction.  The  court,  on  the  bearing,  rendered  a  decree 
enjoining  appellants  from  constructing  any  bridge  across 
Holden  Place,  arid  it  is  claimed  the  decree  should  have  been 
confined  to  the  particular  kind  of  a  bridge  described  in  the 
answer.  The  object  of  the  bill  was  to  prevent  the  threatened 
injury,  and  a  decree  confined  to  a  bridge  or  passageway  of 
some  particular  description  or  dimensions  might  have  opened 
the  door  to  litigate  this  whole  controversy  ovei:  again,  by  an 
attempt  on  the  part  of  appellants  to  construct  a  bridge  a  foot 
narrower  or  two  feet  lower,  or  varying  slightly  in  some  other 
respect  from  the  bridge  first  contemplated.  If,  under  the 
facts  presented  by  the  record,  appellees  were  entitled  to  an 
injunction  to  prevent  the  threatened  obstruction,  as  we  think 
they  were,  it  was  the  duty  of  the  court  to  render  a  decree  which 
would  settle  the  controversy,  and  we  think  the  decree  rendered 
was  the  proper  one,  and  it  will  be  affirmed. 

Decree  affirmed. 
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The  State  National  Bank  op  Spbingfield 

t 

V. 

Salome  E.  Butler. 

Filed  at  Springfield  April  2, 1894. 

1.  Partnership— erid«hce—w?ri</en  cantract.  Where  a  partnership 
is  claimed  to  exist,  not  in  writing,  the  intention  of  the  parties  is  a 
material  fact,  to  be  ascertained  from  their  conduct  and  declarations; 
but  when  the  agreement  is  in  writing,  its  true  construction  must  be 
determined  from  the  terms  of  the  written  instrument,  and  from  that 
construction  it  is  to  be  found  whether  a  partnership  exists. 

2.  By  a  certain  written  agreement  A  sold  to  B  a  one-fourth  interest 
in  a  mine,  then  being  open  and  operated  by  A.  The  agreement  created 
the  relation  of  co-owners  of  the  mine,  and  the  relation  of  joint  pro- 
prietoi's  in  the  business  of  operating  the  mine.  It  gave  A  the  entire 
management  and  control  of  all  matters  in  connection  with  the  mine, 
and  to  each  the  right  to  participate  in  the  profits,  and  required  each 
to  bear  losses  proportionately.  The  writing  provided  for  the  payment 
of  royalties  to  A  on  the  coal  hoisted.  The  agreement  was  recorded  \ 
Held,  that  as  to  third  persons  this  agreement  created  a  partnership 
between  A  and  B,  and  that  its  record  was  notice  to  the  world  of  the 
relations  between  A  and  B. 

3.  Those  persons  are  partners  who  contribute  either  property  or 
money  to  carry  on  a  joint  business  for  their  joint  benefit,  and  who  own 
and  share  the  profits  thereof,  in  certain  proportions.  If  they  do  this, 
the  consequence  follows  that  the  acts  of  one  in  conducting  the  part- 
nership business  are  the  acts  of  all,  and  that  each  shall  receive  a  part 
of  the  profits,  and  take  part  of  the  fund  to  which  the  creditors  of  the 
firm  have  a  right  to  look  for  the  payment  of  their  debts,  and  that  all 
are  liable  as  partners  upon  contracts  made  by  any  of  them  with  third 
persons,  within  the  scope  of  the  partnership  business,  and  that  even 
an  express  stipulation  between  them  that  one  shall  not  be  so  liable, 
though  good  between  themselves,  is  ineffectual  as  against  third  persons. 

4.  Contract — its  written  terma  muat  alone  show  its  intent.  An  agree- 
ment,when  reduced  to  >^Titing,must  be  presumed  to  speak  the  inten- 
tion of  the  parties  who  sign  it.  It  speaks  for  itself,  and  the  intention 
with  which  it  was  executed  must  be  determined  Irom  the  language  used 
to  express  that  intention.  It  is  not  to  be  changed  by  extrinsic  evidence 
as  to  how  it  was  understood  or  what  was  intended. 

5.  Same — ianorance  of  its  contents — execution  without  knowing  its 
term/t.  A  woman  of  Education,  able  to  read  and  write,  who  deliberately 
signs  a  written  agreement  without  informing  herself  as  to  the  nature  of 
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Its  contents,  so  that  such  agreement  may  be  used  to  the  prejudice  of 
third  persons  who  may  give  credit  on  the' strength  of  it,  can  not  be  per- 
mitted to  aliege,  as  a  matter  of  defense,  her  ignorance  of  that  which  it 
was  her  duty  to  know,  when  the  means  of  information  were  within  im- 
mediate reach,  of  which  she  failed  to  avail  herself. 

6.  Recording  law — inatrumfnta  entitled  to  record.  An  agreement 
in  writing,  whereby  one  party  sells  toJhe  other  a  one-fourth  interest 
in  a  coal  mine  opened  and  being  operated,  and  which  makes  them 
partners  in  the  operation  of  the  mine,  sharing  proportionately  in  the 
profits  and  losses,  is  an  instrument  which  is  entitled,  by  law,  to  be  re- 
corded, and  the  record  of  the  same  will  be  notice  to  third  persons 
dealing  with  the  parties,  of  their  relation  to  each  other.  The  subject 
matter  of  such  agreement  is  either  real  estate  or  a  chattel  real, — the 
agreement  conveying  an  interest,  if  not  in  real  estate,  yet  in  a  chattel 
real. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Sanga- 
mon county ;  the  Hon.  Jasibs  A.  Creiqhton,  Judge,  presiding. 

Appellant  brought  its  action  of  assumpsit  in  the  circuit 
court  of  Sangamon  county  on  a  promissory  note  signed  "Speed 
Butler  &  Co.,"  alleged  to  have  been  executed  March  17,  1885, 
by  Speed  Butler,  Salome  E.  Butler  and  Henry  W.  Butler,  as 
partners,  under  name  and  style  of  Speed  Butler  &  Co.  The 
note  is  for  the  sum  of  $6898.81,  payable  on  demand,  with 
interest  at  the  rate  of  eight  per  cent  per  annum.  The  decla- 
ration avers  the  death  of  Speed  Butler,  and  stated  the  cause 
of  action  as  against  appellee  and  Henry  W.  Butler.  Subse- 
quently, in  the  circuit  court,  the  cause  was  dismissed  as  to 
Henry  W.  Butler,  and  the  declaration  amended  accordingly. 
Appellee,  as  sole  defendant,  filed  pleas,  the  general  issue,  and 
a  special  plea  denying  partnership  and  joint  liability  with 
Speed  Butler  in  his  lifetime,  both  pleas  verified  by  affidavit. 
The  issue,  as  made  by  both  pleas  and  to  be  found  from  the 
evidence,  is  as  to  whether  there  was  a  partnership  existing 
between  Speed  Butler  and  the  appellee  at  the  time  of  the  exe- 
cution of  the  note.  The  plaintiff,  to  make  out  its  case,  offered 
in  evidence  the  following  written  instrument : 


Digitized  by 


Google 


State  Nat.  Bank  of  Spbimgfield  v.  Butl£B.         577 
statement  of  the  case. 


"This  agreement,  entered  into  this day  of  May,  A.  D. 

1S81,  between  Speed  Butler,  as  trustee  of  Annie  S.  Butler, 
Fannie  E.  Butler  and  Arnold  W.  Butler,  of  the  county  of  San- 
gamon and  State  of  Illinois,  the  party  of  the  first  part,  and 
Salome  E.  Butler,  trustee,  of  the  same  place,  the  party  of  th^ 
second  part : 

"  Witnesseth,  that  the  party  of  the  first  part  sells  to  the  party 
of  the  second  part,  in  consideration  of  the  sum  of  $13,000 
and  the  agreements  of  the  parties  hereinafter  mentioned,  the 
one-fourth  interest  in  the  coal  mine  known  as  the  *Black  Dia- 
mond Mine,'  situated  on  the  south-east  quarter  of  section  4, 
township  15,  north,  range  5,  west,  third  principal  meridian, 
in  the  county  of  Sangamon  and  State  of  Illinois,  under  the 
conditions  following :  ^ 

''First — One-quarter  of  one  cent  on  each  bushel  of  coal,  to 
be  deducted  and  paid  to  Speed  Butler  at  the  end  of  every 
month,  on  all  coal  hoisted  and  sold  in  said  month,  as  royalty, 
and  this  amount  as  royalty  to  be  paid  before  anything  else  is 
paid  from  the  proceeds  of  said  mine. 

''Second — Speed  Butler  to  have  entire  management  and  con- 
trol of  all  matters  in  connection  with  the  mine. 

'"Third — A  full  and  satisfactory  settlement  to  be  made  at 
the  end  of  each  month,  and  whatever  losses  or  gains  of  that 
month,  to  be  divided, — one-fourth  -of  such  gains  or  losses  to 
belong  to  Salome  E.  Butler,  and  the  remainder  to  belong  to 
Speed  Butler. 

"Fourth — All  coal  to  be  taken  from  under  the  land  belong- 
ing to  the  heirs  of  said  Speed  Butler,  and  no  coal  to  be  taken 
out  of  sai4  shaft  from  any  other  source,  without  the  full  con- 
sent and  approval  of  s^d  Speed  Butler. 

"Fifth — In  case  of  the  death  of  said  Speed  Butler,  his  ex- 
ecutor, administrators  or  trustees  to  have  the  same  authority 
as  he  himself  now  has  in  the  premises. 

"Sixth — If  at  any  time  this  quarter  interest  now  sold  in  said 
mine  is  to  be  re-sold.  Speed  Butler  is  to  have  the  right  to  be 
37—149  iLii. 
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first  purchaser,  if  he  so  desires,  at  whatever  price  may  be 
offered  by  any  other  bona  fide  purchaser;  and  this  quarter 
interest  can  not  be  re-sold  to  any  party  that  may  be  objec- 
tionable to  said  Speed  Butler. 

'*  Seventh — If,  at  any  time,  it  should  be  considered  by  the 
parties  advisable  to  connect  tile  works  with  said  mine^  the 
expenses  of  so  doing  will  be  in  the  same  proportion  as  one  to 
three,  and  the  profits  or  losses  therefrom  will  likewise  be  in 
the  same  proportion. 

"In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

Speed  Butler,  [Seal.] 

Salome  E.  Butler,  [Seal.]** 

"The  party  of  the  first  part  nereby  agrees  to  watch  over 
and  protect  this  interest  in  the  same  manner  as  though  it 
belonged  to  himself.  Speed  Butler." 

The  signatures  to  this  instrument  were  shown  to  be  those 
of  Speed  Butler  and  appellee. 

The  cashier  of  the  appellant  bank  testified  that  Speed  But- 
ler had  for  some  years  been  running  a  coal  mine  near  the 
city  of  Springfield,  Illinois,  and  kept  an  account  with  the 
bank  in  the  name  of  Speed  Butler  <fc  Co.,  and  borrowed  money, 
from  time  to  time,  of  the  bank,  and  the  note  in  suit  was  a 
renewal  of  the  aggregate  amount  of  several  smaller  notes 
theretofore  made,  the  first  of  which  loans  included  in  those 
smaller  notes  was  made  in  November,  l'881.  The  first  knowl- 
edge the  cashier  had  of  the  written  agreement  was  derived 
from  Speed  Butler,  who  gave  him  information  because  of 
which  he  examined  the  records  and  read  the  agreement  as 
recorded ;  that  as  an  officer  of  the  bank  he  conducted  for  the 
bank  the  negotiations  between  it  and  Speed  Butler  &  Co.  for 
the  loans,  and  he  did  not  believe  Speed  Butler  was  responsible 
financially,  but  believed  appellee  was  wealthy  and  responsible ; 
that  appellee  lived  within  six  blocks  of  the  bank,  and  he  fre- 
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quently  saw  her,  but  never  said  anything  in  reference  to  the 
partnership ;  that  he  had  seen  the  bill-heads  of  the  firm  of 
Speed  Butler  &  Co.,  with  the  names  of  Speed  Butler  and  Wirt 
Butler  as  the  partners,  and  did  not  remember  whether  Salome 
Butler's  name  was  on  any  of  those  bill-heads. 

Joseph  Bunn,  a  clerk  in  the  bank,  testified  to  frequent  loans 
made  to  Speed  Butler  &  Co.,  and  about  the  time  of  those 
loans,  and  produced  from  the  letter  files  of  the  bank  a  letter 
written  and  signed  by  Speed  Butler  on  his  personal  business, 
which  letter  was  written  on  a  sheet  of  paper  with  th^  letter 
head  of  Speed  Butler  &  Co.  printed  thereon,  and  in  the  upper 
left  hand  corner  the  name  of  Speed  Butler  was  printed,  and 
the  name  under  it,  S.  E.  Butler. 

The  testimony  of  H.  W.  Butler  is,  that  he  entered  the  em- 
ploy olf  Speed  Butler,  who  was  engaged  in  running  a  coal 
mine,  and  after  he  had  been  so  engaged  for  some  time  it  was 
contemplated  between  Speed  Butler  and  himself  that  they 
would  enter  into  a  partnership,  and  with  that  object  in  view 
he  was  there  from  December,  1880,  until  the  summer  of  1881,, 
and  it  was  during  tliat  time  that  the  bill  heads  were  printed 
and  the  style  of  firm  established  of  Speed  Butler  &  Co.,  and 
the  name  of  the  partners  printed  thereon  as  Speed  Butler 
and  H.  W.  Butler ;  that  the  proposed  partnership  was  never 
consummated,  but  the  business  was  thereafter  carried  on  un- 
der the  name  of  Speed  Butler  &  Co. ;  that  whilst  he  was  in 
the  service  of  Speed  Butler  he  was  engaged  about  the  ofiSce 
and  in  charge  of  much  of  the  business,  and  had  a  general 
knowledge  of  the  transactions,  and  appellee  was  in  no  way 
connected  with  the  business.  He  further  states,  after  examin- 
ing the  bill-head  on  which  the  letter  of  Speed  Butler  identified 
by  Bunn  was  offered  in  evidence,  that  the  said  letter  was  writ- 
ten on  paper  on  which  the  bill-heads  were  printed  when  it  was 
proposed  that  he  should  become  a  partner,  and  that  from  an 
inspection  his  initials,  "H.  W./'  were  attempted  to  be  e^rased 
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and  the  initials  "S.  E."  written  in  tbeir  pUce;  that  he  had 
knowledge  of  the  business  as  clerk,  book-keeper  and  salesman. 
Tlie  appellee  testifies  that  she  never  knew  the  contents  of 
th'e  instrument  offered  in  evidence  nntil  October  or  November, 
1884,  and  never  had  possession  of  a  paper  purporting  to  con- 
vey to  her  an  interest  in  a  coal  mitie,  and  providing  she  should 
be  a  sharer  in  its  losses.  She  further  states :  "I  first  learned 
of  that  paper  from  brother  Wirt,  (Henry\Wirt  Butler,)  who 
brought  it  to  me  and  said  he  got  it  from  my  brother  Speed 
(Butler).  On  or  about  the  month  of  May,  1881,  my  brother 
Speed  was  indebted  to  me  about  $3500,  exclusive  of  interest, 
for  money  lent.  He  was  to  give  me  security  on  the  mine  and 
the  works,  and  premises  about,  for  the  debt.  He  gave  me  a 
paper,  saying  it  was  security  to  me,  but  I  don't  know  that  the 
paper  (Exhibit  2)  is  the  same.  He  asked  me  to  sign  it.  I 
signed  it.  I  didn't  read  it.  I  signed  it  because  I  had  perfect 
confidence  in  my  brother  and  supposed  it  was  all  right.  He 
asked  me  to  sign  it,  as  being  necessary  to  giving  me  security. 
I  would  not  have  signed  it  if  I  had  known  what  it  really  was. 
I  never  had  any  thing  to  do  with  the  mine — was  never  there, 
never  to  the  office,  never  shared  the  profits  or  losses  of  the 
business,  never  authorized  any  one  to  carry  on  the  business 
for  me.  Until  this  and  other  suits  were  brought  I  never  heard 
myself  called  a  partner.  I  never  heard  my  brother  Speed,  or 
any  one  in  the  family,  call  me  a  partner.  I  never  held  myself 
out  as  a  partner.  Neither  principal  nor  interest  of  the  moneys 
borrowed  from  me  by  my  brother  Speed  has  been  paid  to  me. 
I  never  was  consulted  about  the  adoption  of  the  firm  name 
Speed  Butler  &  Co.  I  never  claimed  to  be  a  partner,  nor  did 
he  ever  claim,  to  my  knowledge,  that  I  was  a  partner.  I  leht 
my  brother  (Speed)  other  money  after  he  got  the  $13,000. 
In  October  or  November,  1884,  I  lent  him  $5000  more.  He 
gave  me  but  the  one  paper  as  security."  She  testified  that 
she  knew  nothing  of  and  never  authorized  the  instrument  to 
be  recorded. 
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William  H.  Staley,  a  clerk  and  book-keeper  at  the  mine,  for 
Speed  Butler,  from  18S2  until  his  death,  in  1885,  testified  that 
appellee's  name  never  occurred  in  the  business  except  in  the 
purchase  of  coal  for  individual  use,  and  Speed  Butler  stated 
that  he  had  no  partner.  The  testimony  of  Thomas  Gray  is 
similar  to  Staley's.  Five  other  witnesses,  who  had  many  and 
continued  transactions  with  Speed  Butler  &  Co.,  testified  that 
in  all  tlieir  transactions  the  name  of  appellee  as  a  partner 
was  never  known. 

Two  contracts  were  entered  into  bySpeed  Butler  to  furnish 
coal  for  the  State,  and  bonds  for  compliance  therewith  entered 
into  by  him,  one  in  1880,  for  two  years,  and  one  in  18S2,  for 
two  years.  On  the  first,  Salome  E.  Butler  was  surety,  and  on 
the  second,  Salome  E.  Butler,  Thomas  Gray  and  P.  W.  Harts 
were  the  sureties.  Soipe  time  prior  to  1883  tile  works  were 
established  in  connection  with  the  mine,  and  on  October  5, 
1888,  Speed  Butler  sold  and  conveyed  to  one  Eipley  a  half 
interest  in  the  tile  works,  who  entered  into  possession  of  that 
interest. 

Numerous  propositions  of  law  were  presented  by  plaintiff 
to  be  held,  which,  in  effect,  sought  to  draw  the  legal  conclu- 
sion of  the  liability  of  appellee  from  the  facts,  and  which  were 
refused  by  the  trial  court. 

The  cause  was  tried  before  the  judge,  without  a  jury,  and 
a  finding  and  judgment  entered  for  defendant,  and  the  plain- 
tiff appealed  to  the  Appellate  Court  for  the  Third  District, 
where  the  judgment  was  affirmed,  and  the  plaintiff  prosecutes 
an  appeal  to  this  court,  and  assigns  as  error  the  judgment  of 
the  Appellate  Court  in  affirming  the  judgment  of  the  circuit 
court. 

Mr.  John  Mayo  Palmer,  and  Messrs.  Connolly. <fc  Mathkr, 
for  the  appellant. 

Mr.  J.  A.  McClernand,  and  Mr.  W.  J.  Butlkr,  for  the  ap- 
pellee. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the  Court : 

The  question  presented  by  the  foregoing  facts  appearing  in 
this  record  is,  whether  the  appellee  is  liable  to  appellant  as  a 
partner  of  Speed  Butler  &  Co.  If  such  partnership  existed, 
it  was  by  reason  of  the  written  agreement  signed  by  appellee 
and  Speed  Butler.  Where  a  partnership  is  claimed  to  exist, 
not  in  writing,  the  intention  of  the  parties  is  a  material  fact, 
to  be  ascertained  from  their  conduct  and  declarations ;  but 
where  the  agreement  is  in  writing,  its  true  construction  must 
be  determined,  and  from  that  construction  it  h  to  be  found 
whether  a  partnership  exists.  We  shall  only  consider  the 
written  agreement  in  evidence  in  this  case^  in  relation  to  the 
question  as  to  what  effect  that  agreement  had  between  third 
parties  and  the  signers  of  the  agreement,  and  its  construction 
in  that  connection. 

By  the  terms  of  this  agreement  it  appears  that  a  mine  was 
already  opened  for  mining  coal,  which  mine  was  known  as  the 
"Black  Diamond  Mine,"  and  the  tract  of  land  on  which  it  was 
opened  was  described,  and  by  the  terms  used  certain  legal 
effects  resulted,  which  may  be  summarized :  First,  it  created 
between  Speed  Butler  and  Salome  E.  Butler  the  relation  of 
co-owners  of  the  coal  mine ;  second,  it  created  between  them 
the  relation  of  joint  proprietors  of  the  business  of  operating 
the  mine ;  third,  it  created  the  relation  of  principal  and  agent 
between  Salome  E.  Butler  and  Speed  Butler  for  "the  entire 
management  and  control  of  all  matters  in  connection  with  the 
mine;"  fourth,  it  gave  to  each  the  right  to  participate  m  the 
profits,  and  imposed  upon  each  the  duty  of  bearing  proportion- 
ately the  losses  of  the  business  of  operating  the  mine.  The  in- 
strument contained  other  terms,  providing  for  the  payment  of 
royalties  upon  coal  hoisted ;  limiting  the  sources  from  whence 
coal  should  be  taken ;  making  provision  against  the  death  of 
Speed  Butler ;  forbidding  the  sale  of  the  interest  of  Salome  E. 
Butler  without  the  consent  of  Speed  Butler,  and  providing  for 
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the  enlargement  of  the  business  bjr  constructing  tile  works, 
and  for  the  payment  of  the  expenses  of  their  construction,  and 
tfhe  division  of  the  profits  and  losses  of  their  operation.  These 
provisions  are  each  and  all  consistent  with  the  general  purpose 
of  the  agreement.  The  entire  management  and  control  of  all 
matters  in  connection  with  the  mine  by  Speed  Butler,  as  pro- 
vided in  the  agreement,  was  within  the  power  of  the  parties 
to  so  contract.  (1  Lindley  on  Partnership,  (2d  Am.  ed.)  p.  10 ; 
Morse  v.  Richmond,  97  111.  303.)  The  agreement  providing 
for  the  proportionate  interests  of  the  signers  of  the' agreement, 
and  providing  for  the  pperation  of  the  mine  under  the  entire 
management  and  control  of  one  of  the  signers  of  the  agree- 
ment, and  providing  for  a  proportionate  share  in  the  profits 
or  losses,  creates  their  relation  to  third  persons  doing  business 
with  them,  having  knowledge  of  such  agreement. 

It  is  said  in  Lindley  on  Partnership,  6^,  that  "tenants  in 
common,  or  joint  tenants  of  a  mine  or  quarry,  may  or  may 
not  be  partners,  and  the  mine  or  quarry  itself  may  or  may  not 
be  a  part  of  the  common  stock.  But  it  is  highly  inconvenient, 
if  not  altogether  impossible,  for  co-owners  of  a  mine  or  quarry 
to  work  it  themselves  without  becoming  partners,  at  least  in 
the  profits  of  the  mine ;  and  persons  who  work  a  mine  or 
quarry  in  common  are  regarded  rather  as  partners  in  trade 
than  as  mere  tenants  in  common  of  land.  The  co-owners  of 
mines  may  be  partners,  not  only  in  the  profits,  but  also  in  the 
mine  itself.  The  co-owners  are  then  partners,  to  all  intents 
and  purposes,  and  their  mutual  rights  and  obligations  are 
determined  by  the  law  of  partnership,  as  distinct  from  the 
law  of  co-ownership." 

In  Fougner  et  aL  v.  First  Nat.  Bank  of  Chicago,  141  111.  124, 
the  court  cites  with  approval  Cox  v.  Hickman,  8  H.  L.  268,  as 
follows :  "It  is  often  said  that  the  test,  or  one  of  the  tests, 
whether  a  person  not  ostensibly  a  partner  is,  nevertheless,  in 
contemplation  of  law,  a  partner,  is  whether  he  is  entitled  to 
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participate  in  the  profits.  This,  no  doubt,  is,  in  general,  a 
BuflSciently  accurate  test,  for  a  right  to  participate  in  profits 
aflFords  cogent,  even  conclusive,  evidence  that  the  trade  in 
which  the  profits  have  been  made  was  carried  on,  in  part,  for 
or  on  behalf  of  the  person  setting  up  such  a  claim.  But  the 
real  ground  of  the  liability's  that  the  trade  had  been  carried 
on  by  persons  acting  on  his  behalf.  When  that  is  the  case, 
he  is  liable  on  the  trade  obligations,  and  entitled  to  its  profits, 
or  to  a  share  of  them.  It  is  not  strictly  correct  to  say  that 
his  right  to  share  in  the  profits  makes  him  liable  for  the  debts 
of  the  trade.  The  correct  mode  of  stating  the  proposition  is 
to  say  that  the  same  thing  which  entitles  him  to  the  one 
makes  him  liable  to  the  other,  namely,  the  fact  that  the  trade 
has  been  carried  on  in  his  behalf, — i.  «.,  that  he  stood  in  the 
relation  of  principal  towards  the  persons  acting  ostensibly  as 
the  traders,  by  whom  the  liabilities  have  been  incurred,  and 
under  whose  management  the  profits  have  been  made."  On 
thus  quoting  Cox  v.  Hickman,  this  court  adds:  "In  the  ap- 
plication of  this  rule  many  decisions  are  to  be  found  by  courts 
of  last  resort  in  this  country,  to  the  effect  that  notwithstand- 
ing a  party  may  contract  to  receive  a  p^.rt#of  the  profits  of  a 
business,  he  can  not  be  held  liable  as  a  partner.  On  the  other 
hand,  many  others — sometimes  by  the  same  courts — hold  the 
contrary.  These  cases  are  all  reconcilable,  on  the  distinction 
that  in  the  first  class  of  cases  there  was  a  mere  hiring  of 
services,  property  or  money  to  be  paid  for  out  of  the  profits 
of  the  business  in  which  it  was  engaged,  while  in  the  latter 
there  was  a  proprietary  interest  in  the  business." 

It  was  held  in  Mecham  v.  Valentine,  145  U.  S.  622 :  "In  the 
present  state  of  the  law  upon  this  subject  it  may  perhaps  be 
doubted  whether  any  more  precise  general  rule  can  be  laid 
down  than  is  indicated  at  the  beginning  of  this  opinion,  that 
those  persons  are  partners  who  contribute  either  property  or 
money  to  carry  on  a  joint  business  for  their  common  benefit. 
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and  who  own  and  share  the  profits  thereof  in  certain  propor- 
tions. If  they  do  this,  the  incidents  or  consequences  follow, 
that  the  acts  of  one  in  conducting  the  partnership  business 
are  the  acts  of  all ;  that  each  is  agent  for  the  firm  and  for 
the  other  partners ;  that  each  receives  part  of  the  profits  as 
profits,  and  takes  part  of  the  fund  to  which  the  creditors  of 
the  partnership  have  a  right  to  look  for  the  payment  of  their 
debts ;  that  all  are  liable  as  partners  upon  contracts  made 
by  any  of  them  with  third  persons,  within  the  scope  of  the 
partnership  business;  and  that  even  an  express  stipulation 
between  them  that  one  shall  not  be  so  liable,  though  good 
between  themselves,  is  ineflFectual  as  against  third  persons." 

On  considering  this  agreement  under  any  of  the  authorities 
above  cited,  it  must  be  held  that  according  to  its  terms  it 
clearly  creates  a  partnership,  and  is  to  be  so  regarded  and 
treated  by  any  person  having  notice  thereof,  doing  business 
with  Speed  Butler  in  the  line  of  business  by  the  agreement  to 
be  done  aid  performed.  The  agreement  reduced  to  writing 
must  be  presumed  to  speak  the  intention  of  the  parties  who 
sign  it.  It  speaks  for  itself,  and  the  intention  with  which  it 
was  executed  must  be  determined  from  the  language  used  to 
express  that  intention.  It  is  not  to  be  changed  by  extrinsic 
evidence  as  to  how  it  was  understood  or  what  was  intended. 
Gardt  v.  Browiiy  113  111.  475  ;  Lintner  v.  Millikin,  47  id.  178 ; 
Fougner  et  ak  v.  First  Nat,  Bank,  supra. 

Nor  is  appellee  to  be  exempt  from  liability  by  reason  of  the 
fact  that  she  did  not  know  the  contents  of  the  agreement,  or 
relied  on  the  statement  made  by  her  brother  as  to  its  contents. 
A  woman  of  education,  able  to  read  and  write,  deliberately 
signs  a  written  agreement  without  informing  herself  as  to  the 
nature  of  its  contents,  when  that  agreement  may  be  used  to 
the  prejudice  of  third  persons  who  may  give  credit  on  the 
strength  of  it,  can  not  be  permitted  to  allege,  as  a  matter  of 
defense,  her  ignorance  of  that  which  it  was  her  duty  to  know, 
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where  the  means  of  information  were  within  immediate  reach, 
of  which  she  neglects  to  avail  herself.  {Black  v.  Wabash  Rail- 
way  Co.  Ill  111.  351.)  And  however  the  representations  made 
by  Speed  Butler  might  afifect  the  question  as  between  himself 
and  appellee,  (was  the  question  one  between  themselves,)  if 
appellee  permitted  herself  to  be  held  out  to  the  world  as  a 
partner,  the,  rule  is  different  where  the  rights  of  third  persons 
are  involved.  In  such  case  she  is  estopped  from  denying  the 
existence  of  a  partnership.  Niehojf  et  al.  v.  Dudley  et  al,  40 
111.  406. 

The  subject  matter  to  which  the  agreement  related — a  coal 
mine  already  opened — was  either  real  estate  or  a  chattel  real, 
and  hence  was  an  instrument  that  could  properly  be  recorded, 
as  it  conveyed  an  interest,  if  not  in  real  estate,  yet  in  a  chat- 
tel real,  and  when  found  on  record  by  the  cashier  who  exam- 
ined the  record,  he  could,  from  its  terms,  correctly  deduce 
the  conclusion  that  a  partnership  existed.  By  signing  that 
agreement  without  examination,  and  putting  it  in  the  power 
of  Speed  Butler  to  put  the  same,  so  signed,  on  record,  with  a 
clause  therein  giving  him  "the  entire  management  and  con- 
trol of  all  matters  in  connection  with  the  mine,"  precludes 
her  from  insisting  that  she  should  have  been  consulted  or  in- 
quired of  by  appellant  before  giving  credit  on  her  name.  She 
can  not  be  heard  to  say  she  did  not  act  or  do  anything  under 
the  contract  as  a  partner,  for  here  again  she  was,  by  the  terms 
of  her  contract,  precluded  from  doing  anything  as  an  active 
member  of  the  firm,  and  her  not  doing  anything  can  create  no 
presumption  in  her  favor,  as  she  had  a  right  to  legally  so  con- 
tract. The  testimony  of  the  cashier  is,  that  he  examined  the 
agreement  as  recorded,  and  from  that  reached  the  conclusion 
that  appellee  was  a  partner,  and  gave  credit  accordingly,  and 
but  for  that  would  not  have  extended  farther  credit  to  Speed 
Butler  &  Co.,  or  advanced  additional  sums  of  money.  Here 
is  an  agreement  in  writing,  signed,  which  by  its  terms  consti- 
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tutes  a  partnership, — an  agreement  concerning  a  subject  mat- 
ter rendering  it  proper  that  it  should  be  recorded.  The  cashier 
of  appellant  examined  that  record  to  find  if  a  partnership  ex- 
isted, before  extending  credit.  The  appellee,  who  signed  the 
agreement  without  examination,  put  it  in  the  power  of  Speed 
Butler  to  have  the  same  recorded  and  procure  credit  because 
thereof.  Appellant  extended  credit  because  of  it,  and  if  a 
loss  is  to  be  sustained  it  should  not  be  sustained  by  appellant. 

The  fact  Speed  Butler  and  Salome  E.  Butler  are  each  men- 
tioned in  the  agreement  as  trustee,  does  not  change  the  terms 
of  the  agreement  or  affect  the  notice.  So  far  as  appellee  was 
concerned  she  is  not  described  as  a  trustee  for  any  person, 
and  is  sued  in  her  individual  and  not  in  a  representative 
capacity.  With  a  partnership  thus  formed,  no  question  as  to 
the  liability  of  the  trust  estate  of  any  cestui  que  trust  arises  on 
this  record.  Neither  does  the  fact  that  by  the  agreement  no 
firm  name  was  adopted,  and  no  time  the  partnership  was  to 
continue  was  specified,  render  the  agreement  invalid. 

Appellant  asked  the  court  to  hold  as  law  five  different 
propositions,  which  sought  to  draw  the  legal  conclusion,  from 
the  evidence,  that  a  partnership  existed,  which  were  refused. 
With  the  evidence  of  the  notice  of  the  agreement  had  by  ap- 
pellant, each  of  those  propositions  should  have  been  held, 
and  it  was  error  to  refuse  to  hold  the  same. 

We  are  of  the  opinion  that  the  circuit  court  erred  in  its 
finding  and  entering  judgment  against  the  plaintiff,  and  the 
Appellate  Court  erred  in  affirming  the  judgment  of  the  circuit 
court.  The  judgments  of  the  circuit  court  and  of  the  Appel- 
late Court  are  reversed,  and  the  cause  remanded. 

Judgment  reversed, 

Mr.  JusTioB  Shope,  dissenting. 
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Joseph  Van  Cloostere 
Thomas  M.  Logan  et  al. 

Filed  at  ML  Vernon  April  2, 1894. 

1.  Statute  op  Fra.uds — estoppel  of  party  to  plead  in  defense.  Where 
the  owners  of  land  have  siaid  or  done  nothing  to  induce  the  purchaser 
to  deal  with  another  person  as  the  owner  thereof,  such  owners  will  not 
be  estopped  from  pleading  the  Statute  of  Frauds  in  bar  of  a  bill  for  the 
specific  performance  of  a  contract  of  sale  made  by  such  unauthorized 
person. 

2.  If  it  be  conceded  that  heirs  holding  their  mother  out  as  their 
agent  to  sell  their  lands,  generally,  will  suffice  to  estop  them  from  in- 
terposing the  statute  as  against  persons  misled  thereby  to  their  preju- 
dice, the  heirs  will  not  be  estopped  when  the  mother  does  not  profess 
to  act  as  their  agent.  When  the  contract  is  not  made  for  or  on  tiieir 
behalf^  or  as  their  agent,  the  purchaser  from  the  mother  can  not  be 
misled  by  any  supposed  agency  not  pretended  to  be  used. 

3.  Notice,  actual  or  constructive,  of  a  contract,  which  is  void  under 
the  Statute  of  Frauds,  will  not  prevent  the  person  having  such  notice 
from  becoming  a  purchaser  of  the  property  from  the  original  owner. 
Where  the  owner  may  lawfully  refuse  to  perform  the  contract,  he  may 
lawfully  sell  and  convey  to  another,  and  by  so  doing  repudiate  the 
same,  and  a  purchaser  from  him  will  not  be  affected  by  the  prior  sale 
rendered  void  by  the  Statute  of  Frauds. 

Appeal  from  the  Circuit  Court  of  Jackso^Q  county ;  the  Hon. 
A.  K.  ViCKERs,  Judge,  presiding. 

Mr.  R.  J.  McElvaine,  Mr.  C.  H.  Sundmacher,  and  Mr.  J.  M. 
Herbert,  for  the  appellant : 

The  recording  of  a  contract  respecting  the  sale  of  land  is 
notice  of  the  rights  of  the  parties.  Doyle  v.  Teas,  4  Scam.  202  ; 
Powell  V.  Jeffries,  id.  387. 

When  a  person,  by  means  of  his  promise,  or  otherwise  by 
his  general  conduct,  prevents  the  execution  of  a  deed  or  will 
in  favor  of  a  third  party,  the  person  so  acting  will  be  deemed 
a  trustee  for  the  injured  party  to  the  extent  of  the  interest  of 
which  he  has  been  defrauded.    Larmon  v.  Knight,  140  111.  232 ; 
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Hill  on  Trustees,  (4th  Am.  ed.)  234 ;  Story's  Eq.  Jur.  see.  395 ; 
Wade  on  Law  of  Notice,  sees.  64,  55. 

Equity  will  relieve  against  a  fraudulent  purchaser  by  con- 
verting him  into  a  trustee  for  the  person  injured.  Bigelow  on 
Frauds,  chap.  2,  sec.  6;  Perry 'on  Trusts,  sec^.  231-246  a. 

Logan  and  Clarke  could  not  plead  the  Statute  of  Frauds. 
Browne  on  Statute  of  Frauds,  sec.  135;  Mitchell  v.  King,  77 
111.  462 ;  Dock  Co.  v.  Kinzie,  49  id.  289. 

Estoppel  to  plead  the  statute :  Anderson  v.  Armstead,  69 
III.  454;  Ellsworth  v.  Ellsworth,  140  id.  509;  Bigelow  on 
Estoppel,  (2d  ed.)  434. 

The  Statute  of  Frauds  will  not  apply  to  defeat  the  applica- 
tion of  the  rule  of  estoppel.    Hill  v.  Blackivelder,  113  111.  291,. 

Logan  and  Clarke  can  not  interpose  this  statute  far  the 
parties  interested.     Kelly  v.  Kendall,  118  111.  652. 

If  it  be  not  pleaded,  a  verbal  contract  will  be  enforced. 
Gordon  v.  Reynolds,  114  111.  120. 

Mr,  George  W.  Hill,  and  Mr.  James  H.  Martin,  for  the 

appellees : 

The  complainant  has  not,  and  never  had,  an  equitable  title 
to  the  land.  The  memorandum  which  he  relies  on  as  giving 
him  an  interest  was  not  signed  by  the  owner  of  the  fee. 
Wood.Y.  Davis,  82  111.  311. 

When  the  party  signing  the  memorandum  is  unable  to 
convey  the  title,  then  no  equitable  titie  is  given.  3  Pomeroy's 
Eq.  Jur.  sec.  1405,  note  1;  note  1,  par.  450;  Wootensak  v. 
Briggs,  119  111.  453;  Bowman  v.  Cunningham,  78  id.  48. 

To  sign  a  memorandum,  agent  must  have  authority  in  writ- 
ing.   Eev.  Stat.  chap.  59,  sec.  2  ;  Bissell  v.  Ten^y,  69  111.  184. 

As  to  trustees  ex  malejicio,  see  Pomeroy's  Eq.  Jur.  sees, 
1053,  1054;  Perry  on  Trusts,  sec.  181  ;  Browne  on  Statute 
of  Frauds,  sees.  94,  95;  Walter  v.  Klock,  55  111.  362;  Perry 
V.  Mc Henry,  13  id.  227 ;  MitcheU  v.  King,  77  id.  462 ;  Lantry 
V.  Ijantry,  51  id.  458. 
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Mr.  Justice  Shofe  delivered  the  opinion  of  the  Court : 

By  his  original  bill  appellant  sought  to  set  aside  the  deed 
from  Mary  S.  Logan,  John  A.  Logan,  Jr.,  and  wife,  Mary 
Logan  Tucker  and  husband,  to  appellees,  Thomas  M.  Logan 
and  J.  C.  Clarke,  to  the  land  in  question,  and  to  compel  spe- 
cific performance  of  the  contract  of  Mary  S.  Logan  to  sell 
and  convey  the  land  to  appellant.  Treating  the  contract,  or 
option  to  purchase,  as  the  contract  of  John  A.  Logan,  Jr., 
and  Mary  Logan  Tucker,  the  owners  of  the  fee,  although  on 
its  face  it  was  the  personal  contract  of  Mary  S.  Logan,  the 
Statute  of  Frauds  having  beeti  interposed  by  the  defendants, 
owners  of  the  fee,  appellant  abandoned  that  ground  of  relief, 
dismissed  his  bill  as  to  them,  and  by  an  amended  bill,  and 
successive  amendments  thereto,  sought  to  charge  Thomas  M. 
Logan  and  Clarke  as  trustees  ex  maleficio,  for  his  benefit,  and 
to  compel  them  to  convey  the  land  to  him.  By  a  subsequent 
amendment  of  the  bill,  the  Logan  heirs,  John  A.  Logan,  Jr., 
and  Mary  Logan  Tucker,  were  restored  as  defendants,  and 
again  interposed  the  Statute  of  Frauds,  etc.  The  amended 
bill,  upon  which  the  hearing  was  had,  neither  in  its  frame  nor 
prayer,  sought  specific  performance  of  the  contract  of  sale  ex- 
ecuted by  Mrs.  Logan  to  appellant,  or  any  relief  against  the 
heirs  of  John  A.  Logan.  A  tender  of  the  purchase  price  paid 
by  Thomas  M.  Logan  and  Clarke  to  said  heirs  was  made  by 
the  bill,  and  the  prayer  is.  that  said  Logan  and  Clarke  be  de- 
clared to  hold  said  premises  in  trust  for  appellant,  that  he  be 
found  to  be  the  equitable  owner  thereof,  and  they  be  required 
to  convey  the  legal  title  to  him. 

That  the  contract  held  by  appellant  fell  directly  within  the 
Statute  of  Frauds,  and  was  therefore  incapable  of  enforce- 
ment when  the  statute  was  interposed  as  a  defense,  is  not 
questioned,  unless,  as  contended,  the  owners  were  estopped  to 
set  up  the  statute.  No  extended  discussion  will  be  necessary. 
Tt  will  suffice  that  in  this  record  there  are  no  acts  of  John  A. 
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Logan,  Jr.,  or  of  Mary  Logan  Tucker,  shown,  that  would  ren- 
der it  inequitable  for  them  to  interpose  the  Statute  af  Frauds 
to  any  attempted  enforcement  of  the  contract  under  which 
appellant  claims.  It  is  not  shown  or  pretended  that  they  did 
anything  to  induce  appellant  to  deal  with  Mrs.  Logan  as  the 
owner  of  the  property,  or  to  authorize  him  to  contract  with 
her  for  its  purchase,  individually.  It  is  shown  they  had,  in 
respect  of  other  lands,  ratified  sales  made  by  their  mother, 
and  executed  conveyances  accordingly.  But  if  it  should  be 
conceded  that  holding  her  out  as  their  agent  to  sell  their  lands 
generally,  by  parol,  would  suffice  to  estop  them  from  inter- 
posing the  statute  as  against  persons  misled  thereby  to  their 
prejudice,  there  was  here  no  attempt  to  contract  with  Mrs. 
Logan  as  their  agent.  The  contract  executed  was  not  made 
for  or  on  their  behalf,  or  as  th^r  agent,  and  appellant  could 
not  have  been  misled  by  any  supposed  agency  which  Mrsi 
Logan  did  not  pretend  to  exercise. 

It  is  unquestionably  true  that  when  Logan  and  Clarke  pur- 
chased and  took  their  title  to  the  land  in  controversy,  Logan 
knew  of  the  contract  of  Mrs.  Logan  with  appellant,  while 
Clarke  was  charged  with  constructive  notice  thereof  by  its 
record.  In  Pickerell\.  Moras  et  al.  97  111.  220,  the  effect  of 
notice  of  a  contract  void  ^nder  the  Statute  of  Frauds  came 
under  consideration.  It  was  there  held,  that  as  the  owner 
might  lawfully  refuse  to  perform  the. contract,  he  might  law- 
fully sell  and  convey  to  another,  and  that  by  so  doing,  and 
placing  it  out  of  his  power  to  comply  with  the  contract,  he  as 
effectually  repudiated  it  as  it  was  possible  for  him  to  do  in 
advance  of  the  bringing  of  a  suit  for  specific  performance, 
and  that  the  purchaser  from  him  was  not  affected  by  the  prior 
sale  rendered  void  by  the  Statute  of  Frauds.  True,  no  one 
but  John  A.  Logan,  Jr.,  and  Mary  Logan  Tucker  could  inter- 
pose the  statute ;  but  they  had,  to  all  intents  and  purposes, 
availed  of  the  benefits  of  the  statute  by  their  conveyance  to 
Logan  and  Clarke.     The  statute  here  having  been  set  up  as 
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a  defense,  appellant  had  no  claim,  either  legal  or  equitable, 
which  he  could  assert,  and  any  person  might  lawfully  contract 
with  the  Logan  heirs  for  the  purchase  9f  the  property,  not- 
withstanding notice  of  the  prior  void  contract,  without  being 
charged  with  having  purchased  in  fraud  of  any  legal  or  equi- 
table right  of  appellant, — that  is  to  say,  appellant  had  no 
right  or  interest  in  the  property  under  that  contract,  either 
legal  or  equitable.  And  this  is  a  complete  answer  to  appel- 
lant's contention,  whether  the  bill  be  treated  as  one  for  spe- 
cific performance  or  as  a  bill  to  declare  a  trust  in  appellant's 
favor  in  the  land. 

We  have  carefully  examined  the  case  made  by  the  proofs 
relied  upon  to  charge  appellees,  Thomas  Logan  and  Clarke, 
as  trustees  ex  maleficio.  But  holding,  as  we  do,  that  appel- 
lant could  have  no  standing  in  a  court  of  equity  under  his 
void  contract,  we  do  not  deem  it  necessary  to  enter  upon  a 
discussion  of  the  facts  bearing  upon  that  phase  of  the  case. 
It  will  suffice  for  us  to  say,  that  there  are  no  such  acts  or  con- 
duct shown  as  would  charge  appellees  as  trustees  for  the 
benefit  of  appellant. 

The  decree  of  the  court  below  was  right,  and  must  be  af- 

fi^«^®^-  Decree  affirmed. 


149    698j 

\m    i22»|  ^^^^  ^'  Bowler  i\  Hattie  B.  Harts, 

and 
EosE  H.  Fowr.ER  v.  P.  W.  Harts. 

Filed  at  Springfield  April  2, 1894. 

1.  Interest — depends  on  the  statute.  At  common  law,  interest  was 
recoverable  in  no  case  except  when  there  was  an  express  agreement  to 
pay  it,  and  in  this  State  it  can  not  be  recovered  except  when  the  stat- 
ute authorizes  it,  and  interest  may  therefore  be  regarded  as  dependent 
upon  and  the  creature  of  the  statute. 

2.  ^AUB—whether  contract  provides  for.  The  owner  of  lots  sold  the 
same  for  $^000,  subject  to  an  incumbrance  on  the  same,  the  amount 
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being  in  dispnte,  the  holder  claiming  $7600,  which  indebtedness,  what- 
eyer  it  might  be,  was  to  be  paid  as  i>art  of  the  purchase  money.  Five 
hmidred  dollars  was  paid  down.  It  was  agreed  that  the  purchaser 
should  pay  the  vendor  whatever  reduction  of  the  $7500  might  be  ob- 
tained on  foreclosure  on  the  defense  of  usury.  The  amount  was  re- 
duced considerably  below  the  $7500 :  Held,  that  the  purchaser  was  not 
liable'  to  pay  interest  on  any  pa^  of  the  $7500. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
beard  in  that  court  on  appeal  from  the  Circuit  Court  of  San- 
gamon county ;  the  Hon.  Jessb  J.  Phillips,  Judge^  presiding. 

Messrs.  Brown,  Wheblxr  &  Brown,  for  the  appellant. 

Messrs.  Conkling  &  Grout,- 'lor  the  appellees. 

Mr.  Justice  Bailet  delivered  the  ojjinion  of  the  Court : 

These  two  cases  were  argued  and  submitted  together  both 
in  the  Apgellate  Court  and  in  this  court.  The  facts  presented 
by  the  r^ords  are  these:  On  May  1,  1874,  Kose  IT.  Fowler 
borrow^W  of  the  Equitable  Trust  Company,  of  New  London, 
Conn^ticut,  the  sum  of  $6000  for  five  years  at  ten  per  cent 
intetest.  Of  the  interest  agreed  to  be  paid,  three  per  cent  for 
the^dve  years  was  exacted  as  a  discount  at  the  time  the  loan 
wtfi  made,  and  to  secure  the  loan  and  the  residue  of  the  in- 
terest, Rose  H.  Fowler  executed  to  the  company  her  six  oou- 
/on  bonds  for  $1000  each,  due  in  five  years,  the  coupons 
thereto  attached  calling  for  interest  at  the  rate  of  seven  per 
^''cent  per  annum,  payable  annually,  and  also  executed  to  the 
company  a  trust  deed  on  lots  9,  10,  11  and  12,  in  Constant's 
addition  to  Springfield.  Interest  was  paid  on  these  bonds 
according  to  their  terms  up  to  May  1,  1879,  and  after  that 
date.  Rose  H.  Fowler  made  certain  other  payments  thereon, 
aggregating  $1129.35.  On  October  27,  1882,  the  Equitable 
Trust  Company  filed  its  bill  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Illinois  for  the  foreclosure  of  the 
deed  of  trust,  and  to  that  bill,  Rose  H.  Fowler  answered,  set- 
ting up,  among  otber  things,  the  defense  of  usury. 

38—149  iLli. 
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On  April  24,  1883,  and  while  the  foreclosure  suit  was  pend- 
ing and  undetermined,  Hattie  B.  Harts  purchased  of  Rose  H. 
Fowler  the  lots  covered  by  the  deed  of  trust,  and  received  from 
her  a  warranty  deed  therefor,  the  expressed  consideration  for 
the  purchase  being  $8000,  and  the  deed  containing  the  follow- 
ing provision :    "It  is  expressly  agreed  that  the  grantee  takes 
the  real  estate  hereby  conveyed  subject  to  the  taxes  of  1882, 
V^and  an  indebtedness  secured  to  the  Equitable  Trust  Company 
by  a  lirui>iK-.vj;,  rleed  on  said  real  estate,  recorded  in  the  recorder's 
oflBce  of  Sangai&#«^>on  county,  Illinois,  in  book  No.  37  of  mort- 
gages, on  page  621,  wi*<vich  said  taxes  and  indebtedness  the 
grantee  assumes  to  pay  as  pftNi^t  of  the  consideration  for  this 
conveyance. " 

Rose  H.  Fowler,  at  the  time  of  the  c5!lH|cyeyance,  as  it  seems, 
being  desirous  that  the  deed  of  trust  shoulc^^ot  be  paid  off 
until  the  final  decision  of  the  foreclosure  suit,  soT^s  to  enable 
her  to  avail  herself  of  the  benefit  of  her-  defense  oi^k  usury  in 
case  it  should  be  sustained,  took  from  Hattie  B.  Hl^rts,  the 
purchaser,  simultaneously  with  the  execution  and  deli^^[ery  of 
the  deed,  the  following  agreement : 

"Whereas,  I,  Hattie  B.-  Harts>  of  the  city  of  Springf 
Illinois,  have  purchased  of  Rose  H.  Fowler,  of  same  pig 
lots  9, 10,  11  and  12,  in  Constant's  second  addition  to  the  sa3 
city,  and  for* the  price  of  $8000,  and  have  assumed  the  pay^ 
ment  of  a  certain  indebtedness,  secured  by  trust  deed  on  saic 
lots,  to  the  Equitable  Trust  Company  of  New  London,  Conn., 
as  a  part  of  the  purchase  money  for  said  lots,  which  said  in- 
debtedness, as  claimed  by  said  company,  is  $7500  and  inter- 
est ;  and  whereas,  suit  is  now  pending  in  the  United  States 
Circuit  Court  for  the  Southern  District  of  Illinois,  by  said  com- 
pany, against  Eose  H.  Fowler  and  others,  for  the  foreclosure 
of  said  trust  deed,  in  which  the  said  Rose  H.  Fowler  is  con- 
tending for  a  reduction  of  said  indebtedness ;  and  whereas,  I 
have  paid  the  said  Rose  H.  Fowler  the  sum  of  five  hundred 
($500)  dollars,  assuming  that  the  sum  of  $7500  claimed  by 
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8aid  company  as  due  to  it  is  the  correct  amount  of  said  in- 
debtedness : 

"Now,  this  is  to  witness  that  I,  in  consideration  of  the 
premises,  do  hereby  agree  and  promise  to  pay  to  said  Rose 
H.  Fowler  the  amount  of  any  reduction  of  said  indebtedness 
she  may  obtain  by  the  judgment  and  decree  of  said  court  in 
said  cause,  and  to  pay  the  same  whenever  such  judgment  or 
decree  may  be  rendered,  or  in  case  of  appeal,  when  the  appeal 
is  determined  and  the  amount  ascertained. 
April  24,  1888,  Hattib  B.  Harts." 

On  tlus  agreement  was  written  the  following  guaranty  at 
tlie  time  of  its  execution : 

"For  a  valuable  consideration,  I  do  hereby  guarantee  the 
faithful  performance  of  the  above  obligation. 

P.  W.  Harts." 

Hattie  B.  Harts,  immediately  after  the  execution  of  these 
papers,  went  into  possession  of  the  lots  conveyed,  and  has 
remained  in  possession  thereof  ever  since. 

On  January  11,  1887,  the  United  States  Circuit  Court  en- 
tered its  decree  in  the  foreclosure  suit  in  which  it  found  the 
amount  due  from  Rose  H.  Fowler  on  the  indebtedness  secured 
by  the  deed  of  trust  to  be  $6411.25.  From  that  decree  both 
parties  to  the  foreclosure  suit  appealed  to  the  Supreme  Court 
of  the  United  States,  and  on  the  26th  day  of  October,  1891, 
that  court  rendered  its  decision  sustaining  the  defense  of 
usury,  and  remanding  the  cause  to  the  court  below  with  direc- 
tions to  so  modify  the  decree  as  to  make  it  consistent  with  the 
opinion  filed.  (Fowler  v.  Equitable  Trust  Co.  141  U.  S.  408; 
see  also,  Fowler  v.  Equitable  Trust  Co,  id.  384  ;  Saine  v.  Same, 
id.  411.)  In  pursuance  of  the  mandate  of  the  Supreme  Court, 
the  Circuit  Court,  on  January  2,  1892,  entered  a  decree  find- 
ing the  amount  due  on  the  deed  of  trust  to  be  $2052.04,  and 
ordering  Rose  H.  Fowler  to  pay  to  the  Equitable  Trust  Com- 
\    pany  that  sum  with  costs  and  interest  from  that  date.     On 
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January  11,  1892,  Hattie  B.  Harts  paid  the  amount  of  the 
decree,  interest  and  costs,  aggregating  $2231. 

In  the  meantime,  Hattie  B.  Harts  had  become  entitled, 
through  certain  other  dealings,  to  a  further  credit  of  $2256.40, 
to  be  applied  upon*  the  sum  payable  to  Bose  H.  Fowler  upon 
the  agreement  above  set  forth,  and  one  of  the  present  suits  is 
brought  to  recover  of  Hattie  B.  Harts  the  balance  due  on  the 
agreement,  after  deducting  the  two  sums  above  mentioned, 
and  the  other  is  brought  against  P.  W.  Harts  to  recover  the 
same  amount  on  his  contract  of  guaranty.  The  only  contro- 
versy is  as  to  how  much  the  plaintiff  is  entitled  to  .recover. 
She  claims  that  by  the  agreement,  Hattie  B.  Harts  obligated 
herself  to  pay  the  sum  of  $7600  with  interest  thereon  at  the 
rate  of  six  per  cent  from  April  24, 1883,  the  date  of  the  agree- 
ment, and  that  her  recovery  in  these  cases  should  be  that 
amount,  less  the  two  sums  above  mentioned,  and  that  was  the 
view  adopted  by  the  trial  court,  and  judgment  was  accordingly 
entered  by  that  court  in  each  case  in  favor  of  the  plaintiff  for 
$7325.10  and  costs.  Hattie  B.  Harts, on  the  other  hand, 
claims  that'she  only  obligated  herself  to  pay  the  sum  of  $7500 
when  the  foreclosure  suit  should  be  finally  determined  and  the 
amount  due  on  the  deed  of  trust  ascertained,  without  interest, 
and  that  the  plaintiff  was  entitled  to  judgment  for  that  amount 
less  the  two  credits,  and  that  view  was  sustained  by  the  Ap- 
pellate Court  on  appeal,  and  that  court  reversed  the  judgment 
of  the  court  below,  and  remanded  the  causes  with  directions 
to  enter  judgments  therein  for  $3015.60,  with  interest  thereon 
from  January  2,  1892,  the  date  of  the  rendition  of  the  final 
decree  in  the  foreclosure  prooceedings.  The  present  appeals 
are  from  the  judgments  of  the  Appellate  Court. 

It  will  be  seen  from  the  foregoing  statement  that  the  only 
controversy  in  the  case  is,  whether  Hattie  B.  Harts  is  liable 
to  pay  interest  on  the  $7500  mentioned  in  the  foregoing  agree- 
ment from  the  date  of  the  agreement  up  to  the  time  the  amount 
due  on  the  deed  of  trust  was  finally  ascertained.    It  is  plain, 
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we  think,  that  if  such  liability  exists  at  all,  it  must  arise  from 
the  terms  and  provisions  of  the  agreement  itself.  At  the  com- 
mon law,  interest  was  recoverable  in  no  case  except  where  there 
was  an  express  agreement  to  pay  it,  and  in  this  State  the  rule 
seems  to  be  well  settled  that  it  can  not  be  recovered  except 
where  the  statute  authorizes  it,  and  interest  may  therefore  be 
regarded  as  dependent  upon  and  the  creature  of  the  statute. 
Sammis  v.  Clarke  13  111.  544 ;  City  of  Pekin  v.  Reynolds,  31  id. 
529 ;  I.  C.  R.  R.  Co.  v.  Cobh,  72  id.  148 ;  City  of  Chicago  v. 
Allcockf  86  id.  384;  Madison  County  v.  Bartlett,  1  Scam,  67. 

By  the  second  section  of  the  statute  in  relation  to  interest 
in  force  at  the  time  the  agreement  in  question  was  made, 
creditors  were  given  interest  at  the  rate  of  six  per  centum 
per  annum  for  all  moneys,  after  they  became  due,  on  any 
bond,  bill,  promissory  note  or  other  instrument  of  writing ; 
on  money  lent  or  advanced  for  the  use  of  another ;  on  money 
due  on  settlement  of  accounts  from  the  day  of  liquidating  the 
accounts  between  the  parties  and  ascertaining  the  balance  ; 
on  money  received  to  the  use  of  another  and  retained  without 
the  owner's  knowledge ;  and  on  moneys  withheld  by  an  un- 
reasonable and  vexatious  delay  of  payment;  and  by  section 
tbree,  it  was  provided  that  judgments  should  draw  the  same 
rate  ofMnterest  from  their  dates  until  satisfied.  It  seems 
very  clear  that  the  present  case  falls  under  neither  of  these 
subdivisions.  The  indebtedness,  it  is  true,  was  evidenced  by 
an  instrument  of  writing,  but  by  the  terms  of  that  instru- 
ment, it  was  not  to  become  due  or  payable  until,  upon  final 
determination  of  the  foreclosure  suit,  the  amount  due  on  the 
deed  of  trust  should  be  ascertained. 

But  by  the  fourth  section  of  the  statute  it  was  provided 
that,  in  all  written  contracts,  it  should  be  lawful  for  the  par- 
ties to  stipulate  or  agree  that  eight  per  cent  or  any  less  rate 
should  be  taken  and  paid,  upon  money  loaned,  or  in  any 
manner  due  and  owing  from  one  person  or  corporation  to  any 
other  person  or  corporation  in  this  State.     Doubtless,  under 
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this  sectioD,  it  was  competent  for  the  parties  in  this  case,  by 
their  written  contract,  to  agree  upon  any  rate  of  interest,  not 
exceeding  eight  per  cent  per  annum,  and  the  only  question  is 
whether  they  did  so  agree.  This  question  can  be  determined 
only  by  reference  to  the  terms  of  the  contract  itself. 

But  on  examining  the  contract,  we  are  able  to  find  no  lan- 
guage in  it  which,  considered  in  itself  or  construed  in  the  light 
of  surrounding  circumstances,  amounts  to  an  agreement  to 
pay  interest.  The  only  reference  to  interest  is  in  the  first 
clause  of  the  preamble.  To  understand  the  language  there 
used,  it  should  be  remembered  that  as  a  part  of  the  same 
transaction,  Hattie  B.  Harts  had  purchased  of  Rose  H.  Fowler 
certain  lots  in  Springfield  for  $8000,  and  had  paid  $500  of 
the  purchase  money,  and  assumed  the  payment  of  the  deed 
of  trust  on  the  lots,  on  which  the  holder  of  the  incumbrance 
claimed  $7500  was  due.  A  suit  for  the  foreclosure  of  the 
incumbrance  was  pending,  in  which  Eose  H.  Fowler  had  in- 
terposed a  defense  which,  if  sustained,  would  largely  reduce 
the  amount  of  the  incumbrance  below  what  was  claimed.  The 
object  of  the  agreement  plainly  was,  to  postpone  the  pay- 
ment of  the  incumbrance  by  the  purchaser  until  after  the  final 
decision  of  the  foreclosure  suit,  and  to  give  the  vendor  the 
advantage  of  any  reduction  she  might  be  able  to  obtain  by 
means  of  her  defense.  To  explain  the  circumstances  under 
which  the  agreement  was  entered  into,  and  the  purposes  for 
which  it  was  made  the  parties  prefixed  thereto  several  pream- 
bles. The  first  recited  the  purchase  for  $8000,  and  that  the 
purchaser  had  assumed  the  payment  of  the  incumbrance  on 
the  property  as  a  part  of  the  purchase  money,  and  that  the 
indebtedness  represented  by  the  incumbrance,  as  clakjmed  by 
the  holder  thereof,  was  $7500  and  interest.  As  it  is  not  pre- 
tended by  any  one  that  the  principal  of  the  incumbrance  was 
ever  more  than  $6000,  the  recital  was  undoubtedly  intended 
to  mean,  that  the  indebtedness  secured  by  the  deed  of  trust, 
including  principal  and  interest,  as  claimed  by  the  Trust 
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Company,  amounted  to  $7500.  This  is  especially  evident  in 
view  of  the  recital  in  the  third  preamble,  that  the  parties  as- 
sumed that  the  sum  of  $7500^  claimed  by  the  company  as  due 
to  it,  was  the  correct  amount  of  the  indebtedness. 

By  these  recitals,  the  parties  fixed  upon  $y500  as  the 
portion  of  the  purchase  money  which  should  be  regarded  as 
satisfied,  at  least  tentatively,  by  the  purchaser's  covenant  to 
assume  and  pay  off  the  incumbrance.  Then  followed  the 
agreement  of  the  parties,  viz.,  that  Hattie  B.  Harts  should 
pay  to  Eose  H.  Fowler  the  amount  of  any  reduction  of  the 
indebtedness,  which  manifestly  meant,  any  reduction  below 
the  sum  of  $7500  which  the  parties  assumed  was  its  true 
amount  in  case  no  reduction  was  obtained,  such  payment  to 
be  made  whenever  the  judgment  or  decree  should  be  rendered, 
or  in  case  of  an  appeal,  when  the  appeal  should  be  determined 
and  the  amount  ascertained. 

It  is  impossible  to  deduce  from  this  agreement  any  obliga- 
tion to  pa,y  interest.  The  promise  is  merely  to  pay  the  amount 
of  the  reduction,  and  nothing  is  said  about  interest.  To  re- 
quire  the  payment  of  interest  would  necessitate  the  importa- 
tion into  the  agreement  of  terms  which  the  parties  did  not  see 
fit  to  adopt.  The  reference  to  interest  in  the  first  preamble 
can  not  be  given  the  force  contended  for.  •  It  is  there  referred 
to  merely  by  way  of  fixing  and  liquidating  the  amount  then 
claimed  to  be  due  on  the  incumbrance,  and  not  as  importing 
any  promise  on  the  part  of  Hattie  B.  Harts  to  pay  interest  on 
that  portion  of  the  purchase  money  which  was  to  remain  in 
her  hands  awaiting  the  final  decision  of  the  foreclosure  suit. 

We  think  the  agreement  was  properly  construed  by  the  Ap- 
pellate Court,  and  that  the  amount  found  due  by  that  court 
in  its  final  judgment  is  the  correct  one.  The  judgment  of 
that  court  in  both  cases  will  therefore  be  aflSrmed. 

Judgment  affirmed, 

Mr.  Justice  Phillips  having  heard  this  cause  in  the  Circuit 
Court,  took  no  part  in  its  decision  here. 
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Georoe  Burdiok 

V, 

The  People  op  the  State  of  Illinois. 

Filed  at  ML  Vernon  April  2, 1894." 

-jQQ  1.    CONBTiTrxiONAli  liAW—oct  relating  to  the  sale  of  railroad  ticketa. 

■868  T*^®  *^*  of  1875,  entitled  "An  act  to  prevent  frauds  upon  travelers,  and 
owner  or  owners  of  any  railroad,  steamboat  or  other  conveyance  for 
the  transportation  of  passengers,**  is  not  in  violation  of  section  2  of 
article  2  of  the  constitution  of  the  State,  or  the  similar  clause  of  the 
constitution  of  the  United  States  which  declares  tjiat  "no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of  law." 

2.  Same — due  process  of  law.  The  constitution  does  not  say  that  the 
disposition  of  property  may  not  be  limited  or  regulated  when  the  in- 
terests of  the  public  so  require,  but  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law.  The  phrase  "due  process 
of  law,"  which  is  equivalent  to  the  words  "law  of  the  land,"  as  used  in 
magna  oharta,  means,  "inlthe  due  course  of  legal  proceedings  accord- 
ing to  those  rules  and  forms  which  have  been  established  for  the  pro- 
tection of  private  rights." 

3.  An  act  of  the  legislature  which  transfers  the  property  of  one  man  . 
to  another  without  his  consent)  is  not  a  constitutaonal  exercise  of  leg- 
islative power,  because,  if  effectual,  it  operates  to  deprive  a  man  of  his 
property  without  due  process  of  law. 

4.  Same— reflfu/a/tn(7  railroads.  The  franchises  of  railroads  acting 
under  charters  or  acts  of  incorporation  are  of  a  public  nature,  so  far 
as  the  safety,  convenience  and  comfort  of  passengers  are  concerned, 
and  reasonable  regulations  affecting  the  conduct  of  such  public  em- 
ployment are  fit  subjects  of  legislative  action.  The  law-making  power 
may  provide  for  remedying  such  evils  as  may  be  found  to  exist,  and  in 
so  doing  may  sometimes  impose  restrictions,  which  arc  deemed  neces- 
sary upon  the  use  and  enjoyment  of  property. 

5.  Saiak— impairing  obligation  of  contracts.  An  act  of  the  legislature 
tending  to  impair  the  obligation  of  a  contract  is  inoperative  and  of  no 
effect  as  to  contracts  existing  at  the  time  of  the  passage  of  the  act,  but 
as  to  future  contracts  it  will  not  be  rendered  inoperative  by  the  provi- 
sions of  the  State  and  Federal  constitutions,  which  forbid  the  passage 
of  laws  impairing  the  obligation  of  contracts. 

6.  Same — inter- State  commerce — police  power.  The  deposit  in  Con- 
gress of  the  power  to  regulate  commerce  between  the  States  does  not 
deprive  the  States  of  their  police  power.  Under  that  power  a  State 
may  legislate  to  promote  domestic  order,  morals  and  safety;  topro-* 
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tect  the  lives,  limbs,  quiet  and  property  of  all  persons  within  the  State 
to  secure  the  general  comfort,  health  and  prosperity  of  the  State  l  and 
to  prevent  crime,  pauperism,  disturbance  of  the  peace,  and  all  forms 
of  social  evils. 

7.  The  State  can  not  invade  the  domain  of  the  national  government, 
or  assume  powers  properly  belonging  to  Congress.  In  relation  to  the 
subject  of  commerce,  including  inter-State  passenger  travel,  the  State 
can  not  place  Any  obstacle  in  the  way  of  such  travelW  impose  any  bur- 
den on  it.  But  many  acts  of  a  State  may  alfect  or  Influence  commerce 
without  amounting  to  a  regulation  of  it. 

8.  State  legislation  which  is  not  an  obstacle  to  inter- State  commerce 
and  imposes  no  burden  upon  it,  and  which  comes  within  a  proper  ex- 
ercise of  the  police  power,  is  not  unconstitutional,  as  infringing  upon 
the  powers  of  Congress. 

9.  Same — police  regulation,  A  statutory  requirement  that  railroad 
tickets  shall  be  sold  by  agents  duly  authorized  to  sell  the  snme,  and 
requiring  such  agents  to  exhibit  their  authority  to  act  in  making  such 
sales,  is  merely  a  police  regulation  as  to  the  manner  in  which  the  busi- 
ness of  the  carrier  shall  be  conducted,  and  such  a  regulation  does  not 
violate  section  22  of  article  4  of  the  State  constitution,  which  prohibits 
the  passage  of  special  laws  granting  special  and  exclusive  privileges. 

10.  No  privilege  or  immunity  of  any  party  has  been  abridged  by 
the  act  of  1875,  entitled  "An  act  to  prevent  frauds  upon  travelers,  and 
owner  or  owners  of  any  railroad,  steamboat  or  other  conveyances  for 
the  transportation  of  passengers.**  The  right  of  conducting  the  busi- 
ness of  selling  railroad  and  steamboat  tickets  is  curtailed  and  hedged 
about  by  certain  restrictions  which  the  legislature  deemed  ^necessary 
to  prevent  frauds  upon  travelers  and  public  carriers,  and  which  the 
government  may  justly  prescribe  for  the  general  good. 

11.  CoNTBACT — railroad  ticket.  A  railroad  ticket  containing  the 
name  of  the  railway  company,  the  words  "A  to  B,'*  the  signature  of  the 
general  ticket  agent,  and  certain  figures  or  numbers,  is  not  a  contract, 
but  is  merely  the  evidence  of  a  contract,  or  a  mere  receipt  taken  or 
voucher  adopted  for  convenience,  to  show  that  the  passenger  has  paid 
his  fare  from  one  place  to  another.  ^ 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county ;  the 
Hon.  J.  P.  Roberts,  Judge,  presiding. 

Messrs.  Hill  &  Martin,  for  the  plaintiff  in  error : 
The  act  of  1875  is  in  violation  of  section  2  of  article  2  of 
the  State  constitution,  and  also  of  the  Federal  constitution, 
which  provides  that  "no  person  shall  be  deprived  of  life,  lib- 


Digitized  by 


Google 


602  BuRDiCK  V.  The  People. 


Brief  for  the  People.    Opinion  of  the  Ck>nrt 


erty  or  property  without  due  process  of  law.'*  The  act  also 
impairs  the  obligation  of  contracts.  Federal  Const,  art.  1, 
sec.  10;  McCracken  v.  Hay  ward,  2  How.  612;  Ogden  v.  San- 
ders, 12  Wheat.  259;  Johnson  v.  Higgins,  3  Mete.  566. 

The  act  is  in  contravention  of  clause  3  of  section  8,  article  1, 
of  the  Federal  constitution,  relating  to  inter-State  commerce. 

Mr.  Maurice  T.  Moloney,  Attorney  General,  Mr.  J.  W.  Her- 
bert, State's  Attorney,  Mr.  W.  S.  Forrest,  and  Mr.  M.  Rosen- 
thal, for  the  People : 

The  statute  is  constitutional  and  valid.  Commonwealth  v. 
Wilson,  14  Phil.  384;  Fry  v.  State,  63  Ifad.  552. 

A  railway  ticket  is  not  a  contract.  Commonwealth  v.  Wil- 
son, 14  Phil.  384 ;  Ray  on  Negligence  of  J^assengers,  198,  199, 
494,  495;  Beach  on  Railways,  sec.  869. 

The  act  of  1875  does  not  deprive  a  person  of  property  with- 
out due  process  of  law.  Munn  v.  People,  69  111.  80 ;  Com- 
monwealth V.  Wilson,  14  Phil.  384. 

It  does  not  interfere  with  inter- State  commerce.  Railroad 
Co,  V.  Ilusen,  5  Otto,  465. 

The  act  does  not  fall  within  the  definition  of  special  legis- 
lation.    Railway  Co.  v.  Mackey,  127  U.  8.  205. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  plaintiff  in  error  for  wrong- 
fully and  unlawfully  selling  to  one  L.  H.  Myers  one  certain 
railroad  ticket,  entitling  the  holder  thereof  to  travel  upon  the 
Illinois  Central  Railroad  from  Cairo  in  Illinois  to  Chicago  in 
the  same  State  in  violation  of  the  following  statute  of  Illinois : 

"i4n  Act  to  prevent  frauds  upon  travelers,  and  owner  or  owners 

of  any  railroad,  steamboat  or  other  conveyance  for  the  trans- 

'portation  of  passengers, — Approved  April  19,  1875;  in  force 

July  1,  1875, 

"Section  1.     Be  it  enacted  hy  the  People  of  the  State  of 

Illinois,  represented  in  the  General  Assembly :     That  it  shall 
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be  the  duty  of  the  owner  or  owners  of  any  railroad  or  steam- 
boat for  the  transportation  of  passengers,  to  provide  each 
Agent  who  may  be  authorized  to  sell  tickets  or  other  certifi- 
■cates  entitling  the  holder  to  travel  upon  any  railroad  or  steam- 
boat, with  a  certificate  setting  forth  the  authority  of  such 
agent  to  make  stich  sales,  which  certi^cate  shall  be  duly  at- 
tested by  the  corporate  seal  of  the  owner  of  such  railroad' or 
steamboat. 

"Sec.  2.  That  it  shall  not  be  lawful  for  any  person  not  pos- 
sessed of  such  authority  so  evidenced,  to  sell,  barter  or  trans- 
fer, for  any  consideration  whatever,  the  whole  or  any  part  of 
any  ticket  or  tickets,  passes  or  other  evidences  of  the  holder's  ^ 
title  to  travel  on  any  railroad  or  steamboat,  whether  the  same 
be  situated,  operated  or  owned  within  or  without  the  limits  of 
this  Stat^. 

"Sec.  3.  That  any  person  or  persons  violating  the  provi- 
sions of  the  second  section  of  this  act  shall  be  deemed  guilty 
of  misdemeanor,  and  shall  be  liable  to  be  punished  by  a  fine  • 
not  exceeding  $500,  and  by  imprisonment  not  exceeding  one 
year,  or  either  or  both,  in  the  discretion  of  the  court  in  which 
such  person  or  persons  shall  be  convicted. 

"Sec.  4.  That  it  shall  be  the  duty  of  every  agent  who  shall 
be  authorized  to  sell  tickets  or  parts  of  tickets,  or  other  evi- 
dences of  the  holder's  title  to  travel,  to  exhibit  to  any  person 
desiring  to  purchase  a  ticket,  or  to  any  oflBcer  of  the  law  who 
may  request  him,  the  certificate  of  his  authority  thus  to  sell, 
and  to  keep  said  certificate  posted  in  a  conspicuous  place  in 
his  ofiice  for  the  information  of  travelers. 

"Sec.  5.  That  it  shall  be  the  duty  of  the  owner  or  owners  of 
a  railroad  or  steamboat,  by  their  agents  or  managers,  to  pro- 
vide for  the  redemption  of  the  whole  or  any  parts  or  coupons 
of  any  ticket  or  tickets  as  they  may  have  sold,  as  the  pur- 
chaser, for  any  reason,  has  not  used  and  does  not  desire  to 
use,  at  a  rate  which  shall  be  equal  to  the  difference  between 
the  price  paid  for  the  whole  ticket  and  the  cost  of  a  ticket  be- 
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twee»  the  points  for  which  the  proportion  of  said  ticket  was 
actually  used ;  and  the  sale  by  any  person  of  the  unused  por- 
tion of  any  ticket,  otherwise  than  by  the  presentation  of  the 
same  for  redemption,  as^provided  for  in  this  section,  shall  be 
deemed  to  be  a  violation  of  the  provisions  of  this  act,  and 
shall  be  punished  as  is  hereinbefore  provided:  Provided,  that 
this  act  shall  not  prohibit  any  person  who  has  purchased  a 
ticket  from  any  agent  authorized  by  this  act,  with  the  bona 
fide  intention  of  traveling  upon  the  same,  from  selling  any 
part  of  the  same  to  any  other  person. 

"Sec.  6.  Any  railroad  or  steamboat  company  that  shall,  by 
^  any  t)f  its  ticket  agents  in  this  State,  refuse  to  redeem  any  of 
its  tickets  or  parts  of  tickets,  as  prescribed  in  section  5  of 
this  act,  shall  pay  a  fine  of  $500  for  each  offense  to  the  Peo- 
ple of  the  State  of  Illinois,  and  it  shall  be  unlawful  for  said 
company,  subsequent  to  such  refusal,  to  sell  any  ticket  or 
tickets  in  this  State  until  such  fine  is  paid."  (2  Starr  k  Cur. 
Stat,  page  1951). 

The  defendant,  before  pleading  to  the  indictment,  moved 
to  quash  it  upon  the  alleged  ground,  that  said  Act  was  in  con- 
travention of  the  constitutions  of  the  United  States  and  of 
the  State  of  Illinois,  but  said  motion  was  overruled  and  ex- 
ception taken.  The  court  refused  to  give  for  the  defendant 
an  instruction,  to  the  effect  that  said  Act  was  in  contraven- 
tion of  said  constitutions  and  therefore  void,  to  which  refusal 
defendant  excepted.  The  jury  found  the  defendant  guilty; 
motions  for  new  trial  and  in  arrest  of  judgment  were  over- 
ruled to  which  exception  was  taken ;  and  judgment  was  en- 
tered upon  the  verdict,  fining  defendant  $500.00,  to  which, 
also,  exception  was  taken. 

The  subject  presented  for  consideration  is  the  constitution- 
ality of  the  above  Act,  and  we  will  consider  the  objections  to 
its  validity  in  the  order,  in  which  they  are  presented  by  the 
counsel  for  the  plaintiff  in  error  in  their  brief. 
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First,  it  is  contended  that  the  Act  violates  section  2  of  ar- 
ticle 2  of  the  constitution  of  Illinois,  which  proviiies,  that  "no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law;"  and  that  it  also  violates  the  provisions 
of  a  similar  character  in  the  Federal  constitution.  (U.  S. 
Cons,  articles  5  and  14  of  Amendments;  1  Starr  &  Cur. 
Ann.  Stat,  pages  36,  38,  99).  The  position  of  counsel  is  that, 
when  a  man  purchases  tickets  or  other  certificates  entitling 
the  holder  to  travel  upon  any  railroad,  etc.,  as  stated  in  the 
Act,  such  tickets  are  his  property,  and  that  the  legislature 
has  no  authority  to  pass  an  Act  depriving  the  holder  of  such 
property  of  the  right  to  sell  it  to  whom  he  pleases.  The  con- 
stitution does  not  say,  that  the  disposition  of  property  may 
not  be  limited  or  regulated  where  the  interests  of  the  public 
so  require,  but  that  no  person  shall  be  "deprived"  of  his  prop- 
erty without  due  process  of  law.  The  phrase,  "due  process 
of  law,"  is  the  equivalent  of  the  words,  "law  of  the  land,""  as 
used  in  Magna  Gharta,  and  means,  "in  the  due  course  of  legal 
proceedings  according  to  those  rules  and  forms  which  have 
been  established  for  the  protection  of  private  rights."  (Board 
of  Education  v.  Bakewell,  122  111.  339;  Rhinehart  v.  Schuyler, 
2  Gilm.  473 ;  Davidson  v.  Neio  Orleans,  96  U.  S.  97 ;  Cooley 
on  Cons.  Lim. — 5  ed. — marg.  page  366,  top  page  436.)  An 
Act  of  the  legislature  is  not  necessarily  the  "law  of  the 
land."  A  State  cannot  make  anything  "due  process  of  law" 
which,  by  its  own  legislation,  it  declares  to  be  such.  An  Act 
of  the  legislature,  which  transfers  the  property  of  one  man 
to  another  without  his  consent,  is  not  a  constitutional  exer- 
cise of  legislative  power,  because,  if  efiFectijal,  it  operates  to 
deprive  a  man  of  his  property  without  "due  process  of  law." 
(Davidson  v.  New  Orleans,  supra;  Taylor  v.  Porter,  4  Hill, 
140 ;  Rohn  v.  Harris,  130  111.  625 ;  Ervine's  Appeal,  16  Penn. 
St.  i^56;  Hoke  v.  Henderson,  4  Dev.  1.) 

If,  therefore,  the  above  Act  of  1875  operates  to  deprive  the 
holder  of  a  legally  purchased  ticket  of  his  property  rights 
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therein,  it  must  be  declared  to  be  void.  But,  upon  turning 
to  section  5  of  the  Act,  we  find,  that  it  authorizes  the  original 
purchaser  of  a  ticket  from  an  authdl-ized  agent  to  re-sell  the 
whole,  or  any  unused  part  of  such  ticket,  to  the  owner  of  the 
railroad  or  steamboat  who  sold  it  to  bini,  or  to  sell  any  part 
of  it  to  any  other  person,  if  the  original  purchase  of  it  from 
the  agent  was  with  the  bona  fide  intention  of  traveling  upon 
it.  The  purchaser  is  entitled  to  have  his  ticket  redeemed  by 
the  railroad  or  steamboat  owner  at  a  rate  fixed  by  the  terms 
of  section  6,  but  his  right  of  sale  is  not  even  limited  to  such 
owner  provided  only  his  purchase  was  made  in  the  mode  and 
for  the  purpose  stated  in  the  proviso  to  the  section.  In  view 
of  the  provisions  contained  in  sections  5  and  6,  we  fail  to  see 
how  the  owner  of  the  ticket  is  deprived  of  his  property  in  it. 
His  ticket  is  not  destroyed,  nor  is  there  any  very  serious  lim- 
itation upon  his  use  of  it. 

The  design  of  the  Act,  as  stated  in  its  title,  is  to  prevent 
frauds  upon  travelers  and  «owners  of  railroads,  steamboata 
and  other  conveyances  for  the  transportation  of  passengers* 
The  business  of  a  common  carrier  is  a  public  employment. 
The  franchises  of  railroads,  acting  under  charters  or  acts  of 
incorporation,  are  of  a  public  nature  so  far  as  the  safety^ 
convenience  and  comfort  of  passengers  are  concerned.  Eea- 
sonable  regulations,  affecting  the  conduct  of  such  public  em- 
ployments, are  fit  subjects  for  legislative  action.  The  law 
making  power  may  provide  means  for  remedying  such  evils 
as,  in  its  opinion,  may  exist  in  the  management  of  these  pub- 
lic agencies  of  transportation,  and  in  doing  so,  it  may  some- 
times impose  restrictions,  which  are  deemed  tabe  necessary, 
upon  the  use  and  enjoyment  of  property.  A  man  is  not  de- 
prived of  his  property  unless  it  is  taken  away  from  him,  so 
that  he  is  divested  of  his  title  and  possession.  To  limit  the 
use  and  enjoyment  of  property  by  legislative  action  is  not  to 
take  it  away  from  the  owner,  when  the  property,  whose  use 
and   enjoyment  are  so  limited,   is   invested  in  a   business 
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aifected  with  a  public  use,  or  is  used- as  an  accessor^  in  carry- 
ing on  such  businsss.  {Munn  v.  People,  69  111.  80 ;  Common- 
wealth  V.  Wilson,  14  Phila.  Rep.  384).  We  are,  therefore,  of 
the  opinion,  that  the  Act  under  consideration  does  not  violate 
section  2  of  the  Bill  of  Bights. 

Second,  the  Act  is  alleged  to  contravene  the  provisions  of 
the  Federal  and  State  constitution^,  which  forbid  the  passage 
of  laws  impairing  the  obligation  of  contracts.  (U.  S.  Cons. 
Art.,  1,  sec.  10 ;  Ills.  Cons.  Art.  2,  sec.  14 ;  1  Starr  &  Cur. 
Stat,  pages  31  and  105.) 

The  tickets,  proven  to  have  been  sold  by  plaintiflF  in  error, 
contain  only  the  name  of  the  Railroad  Company,  the  words 
"Cairo  to  Chicago,"  the  signature  of  the  general  ticket  agent, 
and  certain  figures  or  numbers.  It  has  been  held,  that  such 
a  ticket  is  not  a  contract  but  merely  the  evidence  of  a  con- 
tract, or  a  mere  receipt  taken  or  voucher  adopted  for  conve- 
nience, to  show  that  the  passenger  has  paid  his  fare  from  one 
place  to  another.  (Logan  v.  Hannibal  and  ^t,  Jo.  Ky  Co,  12 
Am.  &  Eng.  R.  R.  Cases,  141 ;  2  Redfield  on  Law  of  Railroads 
— 6  ed. — page  303 ;  Ray's  Neg.  of  Imp.  Duties,  Carriers  of 
Pass,  page  495 ;  Commonwealth  v.  Wilson,  supra).  But,  if  it 
be  admitted  that  the  ticket  is  a  contract,  the  statute  would 
only  be  inoperative  and  of  no  effect  as  to  contracts  existing 
at  the  time  of  its  passage ;  it  would  be  valid  and  constitu- 
tional as  to  future  contracts.  It  cannot  be  said,  that  the  Act 
of  1875  impaired  the  obligation  of  any  contract  connected 
with  the  tickets  upon  the  sale  of  which  the  present  indictment 
is  predicated.  The  tickets  sold  by  plaintiff  in  error  were 
issued  by  the  railroad  company  in  1893,  eighteen  years  after 
the  passage  of  the  Act.  The  plaintiff  in  error  must  be  pre- 
sumed to  have  known,  that  the  sales  of  the  tickets  by  him  were 
criminal  acts.  (Fry  v.  2'he  State,  63  Ind.  552 ;  Commonwealth 
V.  Wilson,  supra). 

Third,  the  Act  is  charged  with  contravening  the  third  clause 
of  section  8  of  article  1  of  the  Federal  Constitution,  which 
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confers  upon  Congress  the  power  to  regulate  commerce  among 
the  several  States.     (1  Starr  &  Cur.  Stat,  page  30). 

In  the  present  case,  the  tickets  sold  only  entitled  the  holder 
to  travel  between  points  located  wholly  within  the  State  of 
Illinois.  But  the  portion  of  the  Act,  upon  which  the  present 
objection  is  founded,  is  the  prohibition,  contained  in  the  sec- 
ond section,  against  the  sale  of  tickets  entitling  the  bolder  to 
travel  on  any  railroad  or  steamboat,  "whether  the  same  be 
situated,  operated  or  owned  within  or  without  the  limits  of 
this  State." 

It  is  held  by  the  Supreme  Court  of  the  United  States,  that 
inter-state  commerce,  the  regulation  of  which  is  within  the 
exclusive  power  of  Congress,  includes  inter-state  transpor- 
tation of  passengers.  But  the  deposit  in  Congress  of  the 
power  to  regulate  commerpe  between  the  States  was  not 
intended  to  deprive  the  States  of  their  police  power.  Under 
its  police  power^  a  State  may  legislate  to  promote  domestic 
order,  morals  and  safety ;  to  protect  the  lives,  limbs,  quiet 
and  property  of  all  persons  within  the  State ;  to  secure  the 
general  comfort,  health  and  prosperity  of  the  State ;  to  pre- 
vent crime,  pauperism,  disturbance  of  the  peace,  and  all 
forms  of  social  evils.  The  State  cannot  invade  the  domain 
of  the  national  government,  or  assume  powers  properly  be- 
longing to  Congress.  In  relation  to  the  subject  of  commerce, 
including  inter-state  passenger  travel,  the  State  cannot  place 
any  obstacle  in  the  way  of  such  travel,  or  impose  any  burden 
upon  it.  But  many  acts  of  a  State  may  afiFect  or  influence 
commerce  without  amounting  to  a  regulation  of  it..  State 
legislation,  which  is  not  an  obstacle  to  inter-state  commerce 
and  imposes  no  burden  upon  it,  and  which  comes  within  a 
proper  exercise  of  the  police  power,  is  not  unconstitutional 
as  infringing  upon  the  powers  of  Congress.  The  Act  of  1875 
is,  we  think,  such  a  species  of  State  legislation.  The  duties, 
which  it  imposes  upon  the  carriers  therein  named  and  their 
agents,  can  not  interfere  with  the  freedom  of  inter-state  travel. 
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Sueh  travel  is  not  impeded,  because  tickets  are  required  to 
be  purchased  from  agents  of  the  carrier  who  are  provided 
with  certificates  of  their  authority.  The  limitation  of  the  sale 
of  tickets  to  such  agents  may  be  a  restraint  upon  the  business 
of  scalpers  and  ticket  brokers,  but  cannot  be  regarded  as  a 
burden  upon  inter-state  commerce.  If  the  body  of  the  Act 
of  1875  be  read  in  connection  with  its  title,  it  must  have 
been  the  opinion  of  the  legislature,  that  the  restriction  of 
sales  of  tickets  to  authorized  agents  was  necessary  to  prevent 
frauds  upon  travelers  and  carriers,  and  to  remedy  the  evils 
growing  out  of  the  practices  of  scalpers  and  ticket-brokers, 
as  described  by  Mr.  Bay  in  his  work  on  Negligence  of  Imposed 
Duties,  Passenger  Carriers,  at  pages  from  491  to  498  inclu- 
sive. Viewed  in  this  light,  the  act  in  question  amounts  to 
nothing  more  than  the  regulation  of  a  public  employment 
under  the  police  power  of  the  State.  \ 

The  business  of  the  carrier  being  a  proper  subject  for  the 
exercise  of  the  police  power,  its  necessary  incidents  and  ad- 
juncts are  also  subject  thereto.  As  the  issuing  and  use  of 
tickets  are  required  in  such  business,  their  sale  is  an  incident 
thereof,  and  may  be  regulated  by  legislative  action.  It  is  the 
province  of  the  legislature  to  determine  the  nature  and  char- 
acter of  such  regulations,  and  the  judiciary  is  not  called  upon 
to  consider  whether  they  are  wise  or  unwise.  The  views  herein 
expressed  are  sustained  by  the  following  authorities :  Frye  v. 
The  State,  supra;  Commonwealth  v.  Wilson,  supra;  People  v. 
WaUer,  11  Legal  News,  12;  Eailrofid  Co.  v.  Husen,  95  U.  S. 
465  ;  Patterson  v.  Kentucky,  97  id.  501 ;  Cooley  on  Cons.  Lim. 
— 5  ed. — marg.  pages  574  and  597. 

We  do  not  think  that  the  Act  violates  the  constitutional 
provision  conferring  upon  Congress  the  power  to  regulate 
inter-state  commerce. 

Fourth,  it  is  claimed  that  the  Act  violates  that  part  of  sec- 
tion 22  of  article  4  of  the  constitution  of  Illinois,  which  pro- 
vides that  the  General  Assembly  shall  not  pass  special  laws 

39—149  iLii. 
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"granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  privilege,  immunity  or  franchise  what- 
ever. *"     (1  Starr  &  Cur.  Stat,  pages  119,  120). 

Counsel  contend  that,  by  the  terms  of  the  Act,  a  certain 
class  of  persons,  namely,  railroad  ticket  agents,  are  permitted 
to  sell  tickets,  and  are  thereby  granted  a  special  privilege. 
We  do  not  think  that  there  is  any  force  in  this  contention. 
It  is  disposed  of  by  what  has  already  been  said  in  regard  to 
the  validity  of  the  Act  as  an  exercise  of  the  police .  power  of 
the  State.  The  requirement,  that  tickets  shall  only  be  sold 
by  agents  authorized  so  to  do,  is  merely  a  police  regulation 
as  to  the  manner  in  which  the  business  of  the  carrier  shall  be 
conducted.  From  the  nature  of  things,  only  common  carriers 
can,  in  the  first  instance,  issue  or  sell  tickets  for  passage  in 
their  own  conveyances,  or  over  their  own  lines.  They  have 
no  more  a  monopoly  of  the  ticket  business  than  a  manufac- 
turer has  of  the  articles  which  he  manufactures.  The  author- 
ity to  the  agent  is  not  an  authority  to  sell  tickets  generally 
for  yi  other  carriers,  but  only  to  sell  them  for  the  particular 
carrier  providing  the  certificate  of  authority.  The  act  would 
seem  to  impose  upon  the  carrier  a  burden  and  not  to  grant  a 
privilege  or  immunity,  as  the  repurchase  of  unused  tickets  is 
required,  and,  in  order  to  prevent  frauds,  the  sale  of  tickets 
can  only  be  made  ,through  agents  authorized  to  sell  in  the 
particular  mode  designated  by  the  statute. 

Substantially  the  same  phraseology  contained  in  section  1 
of  the  present  Act,  to  which  counsel  object  as  amounting  to 
special  legislation,  is  to  be  found  in  an  Act  passed  by  the 
Legislature  of  Indiana,  which  was  upheld  by  the  Supreme 
Court  of  that  State,  as  being  consistent  with  a  constitutional 
requirement  forbidding  the  legislative  grant  of  exclusive  priv- 
ileges or  immunities  to  any  citizen  or  class  of  citizens.  (Fry 
V.  The  State,  supra).  We  see  no  good  reason  for  adopting  a 
different  conclusion. 


Digitized  by 


Google 


BuRDicK  V.  The  People.  611 

Opinion  of  the  Court.  « 

Nor  can  it  be  Baid  that  the  law  abridges  "the  privileges  or 
immunities  of  citizens  of  the  United  States."  (U.  S.  Cons. 
Sec.  1,  Art.  14  of  Amendments;  1  Starr  &  Cur.  Stat,  page 
38).  The  privileges  or  immunities  referred  to  in  the  four- 
teenth amendment  of  the  Federal  Consjtitution  are  those 
which  are  fundamental,  such  as  "protection  by  the  govern- 
ment; the  enjoyment  of  life  and  liberty,  with  the  right  to  ac- 
quire and  possess  property  of  every  kind,  and  to  pursue  and 
obtain  bappiness  and  safety ;  subject,  nevertheless,  to  such 
restraints  as  the  government  may  justly  prescribe  for  the  gen- 
eral good  o£  the  whole."  No  privilege  or  immunity  of  the 
plaintiff  in  error  has  been  abridged  by  the  Act  of  1875.  The 
right  of  conducting  the  business  of  selling  railroad  and  steam- 
boat tickets  is  curtailed  and  hedged  about  by  certain  restric- 
tions, which  the  legislature  deemed  necessary  to  prevent  frauds 
upon  travelers  and  public  carriers.  But  these  restrictions 
amount  only  to  "such  restraints  as  the  government  may  justly 
prescribe  for  the  general  good  of  the  whole."  {Corfield  v. 
Corgell,  4  Wash.  C.  C.  Rep.  371;  Slaughter  House  Cases,  1ft 
Wall.  36). 

In  the  case  at  bar,  our  conclusion  is,  that  the  statute  of 
this  State,  above  quoted,  is  not  in  conflict  with  the  Federal 
Constitution  or  with  the  constitution  of  this  State,  but  was  a 
legitimate  exercise  by  the  Legislature  of  the  police  powers  of 
the  State.  Accordingly  we  hold,  that  no  error  was  committed 
by  the  court  below  in  its  rulings  ajbove  indicated. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed.* 


♦George  Burdick  v.  The  People  of  the  State  of  Illinois.  W8  61 1 

162     60 
Per  COHIAM :     This  case  is  in  all  respects  the  same  as  Burdick  v.  The    l^    60 
People,  supra,  except  that  the  indictment  charges  a  sale  of  tickets  to 
a  different  person.    The  questions  involved  in  the  two  cases  are  the 
same,  and  the  result  here  is  determined  by  the  result  there.    Accord- 
ingly the  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Peter  Usselton  et  al. 

(149    612  V. 

i49     6121  The  People  of  the  State  op  Illinois. 

204     •223 


Filed  at  ML  Vernon  April  2, 1894. 

1.  CBi&fiNAii  LAW — indictment  of  one  as  acceaaory  before  the  fact.  An 
indictment  of  one  as  an  accessory  before  the  fact,  as  at  common  law, 
will  not  support  a  verdict  of  guilty  of  the  principal  offense. 

2.  Same— accessory  before  the  fact.  An  accessory  before  tlie  fact,  at 
common  law,  is  ?leflned  to  be  "one  who,  being  absent  at  the  time  of  the 
commission  of  the  offense,  yet  procures,  counsels  or  commands  another 
to  commit  it."  Absence  is  necessary,  for  if  he  be  actually  or  construct- 
ively present  when  the  felony  is  committed,  he  Is  an  aider  and  abettor, 
and  not  an  accessory  before  the  fact. 

3.  At  common  law  all  persons  actually  or  constructively  present  at 
the  commission  of  a  felony,  but  not  participating  therein,  were  prin- 
oipals  of  the  second  degree,  and  this  continues  to  be  the  common  law. 
No  distinction  was  made  in  the  punishment  of  a  principal  and  of  an 
accessory  before  the  fact. 

4.  In  this  State  the  distinction  between  accessories  before  the  fact 
and  principals  has  been  abolished,  and  the  definition  of  such  accesso- 
ries includes  those  who  were  principals  in  the  second  degree  at  com- 
mon law,— that  is,  those  standing  by,  aiding  and  abetting,— as  well  as 
those  who,  not  being  present,  have  advised  and  encouraged  the  i>er- 
petration  of  the  crime. 

5.  Same — accesaoriea  muat  be  indicted  aa  principala.  As  the  statute 
makes  all  accessories  at  or  before  the  fact,  principals,  and  provides 
that  they  shall  be  punished  accordingly,  it  follows  that  accessories 
before  the  fact  must  be  indicted  as  principals,  or  not  at  all,  for  they 
are  declared  by  the  statute  to  be  principals. 

().  Same — indictment  of  accexHoriea  at  the  Jact.  Where  A  inflicts  a 
mortal  wound  upon  B,  from  which  he  dies,  and  he  is  aided  and  en- 
couraged by  others  at  the  time,  the  indictment  may  allege  that  the 
mortal  wound  was  inflicted  by  A,  or  by  each  and  all  of  the  defendants, 
including  A,  and  it  must  conclude  as  for  murder.  Unless  the  acces- 
sories are  indicted  as  principals  they  can  not  be  convicted. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county;  Jhe 
Hon.  J.  P.  lioBERTs,  Judge,  presiding. 
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The  indictment  in  this  case  charges  that  on  the  7th  day  of 
August,  1892,  William  Terrell,  at  and  witliin  the  county  of 
Jackson  and  State  of  Illinois,  unlawfully,  willfully,  feloniously 
and  with  malice  aforethought,  shot  and  killed  one  William  J. 
Sanders,  setting  out  the  particular  mode  and  means  of  kill- 
ing, and  the  death  of  Sanders  from  the  wound  inflicted,  in 
the  usual*  form,  and  concludes:  "And  so  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said 
William  Terrell,  him,  the  said  William  J.  Sanders,  in  the 
manner  and  by  the  means  aforesaid,  unlawfully,  willfully,  fel- 
oniously and  of  his  malice  aforethought  did  kill  and  murder. 
And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  Daniel  Temple,  Peter  Usselton  and 
George  Nelson,  late  of  the  said  county  of  Jackson  and  State 
of  Illinois,  before  the  said  felony  and  murder  was  committed 
in  the  manner  and  by  the  means  aforesaid,  to-wit,  on  the  7th 
day  of  August,  A.  D.  1892,  at  and  in  the  county  and  State 
aforesaid,  did  then  and  there,  feloniously  and  unlawfully  and 
maliciously,  incite,  move,  procure,  counsel,  advise,  encourage, 
assist,  aid  and  abet  the  said  William  Terrell  the  said  felony 
and  murder,  in  manner  and  form  aforesaid,  to  do  and  com- 
mit, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  People 
of  the  State  of  Illinois." 

A  motion  was  made  by  the  defendants,  Usselton  and  Tem- 
ple, to  quash  the  indictment,  which  was  overruled,  and  the 
defendants  excepted.  Upon  the  trial  of  the  cause  a  verdict 
was  rendered  finding  them  guilty  "in  manner  and  form  as 
charged  in  the  indictment,"  and  fixing  their  punishment  at 
confinement  in  the  penitentiary  for  the  term  of  fourteen  years. 
Motions  for  new  trial  and  in  arrest  of  judgment  were  sever- 
ally made  and  overruled,  and  the  defendants  sentenced  upon 
the  verdict. 
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Mr.  F.  M.  YouNGBLOOD,  and  Mr.  W.  A.  Schwartz,  for  the 
plaintiffs  in  error : 

Since  the  passage  of  the  statute  making  accessories  before 
the  fact  principals,  and  requiring  thein  to  be  indicted  and  tried 
as  such,  they' must  be  indicted  as  principals,  or  not  at  all. 
Baxter  v.  People,  3  Gilm.  368 ;  Dempsey  v.  People,  47  111.  323  ; 
Coatea  v.  People,  72  id.  303 ;  Spies  v.  People,  122  id.  1 ;  Bren- 
nen  v.  People,  15  id.  511. 

The  prosecutor  may  state  the  facts  as  they  occur,  but  the 
indictment  must  conclude  as  for  murder.  Baxter  v.  People, 
supra. 

Mr.  M.  T.  Moloney,  Attorney  General,  for  the  People : 
As  to  the  proper  procedure  against  an  accessory  before  the 
fact,  see  1  Starr  &  Curtis'  Stat.  828,  829,  857  j  Yoe  v.  Peo- 
ple, 49  111.  410 ;  People  v.  Oamphell,  40  Gal.  129 ;  People  v. 
Trim,  39  id.  75;  Wharton  on  Grim  Law,  sec.  143;  Wharton 
on  Crim.  PI.  and  Pr.  sec.  304,  and  cases  cited  by  plaintiff  in 
error. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

Numerous  errors  are  assigned  upon  this  record,  questioning 
the  correctness  of  the  rulings  of  the  trial  court  in  overruling 
the  motion  to  quash  the  indictment,  in  the  admission  of  tes- 
timony, in  giving,  refusing  and  modifying  instructions,  and 
in  overruling  the  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment, and  it  is  insisted  with  great  earnestness,  under  the  last 
assignment  of  error,  that  the  evidence  was  insufficient  to  sup- 
port the  verdict.  In  tiie  view  we  take  it  will  be  unnecessary 
to  discuss  or  determine  all  th«  questions  thus  raised. 

It  will  be  observed  from  the  foregoing  statement  that  the 
prosecutor  has  drawn,  and  the  grand  jury  presented,  an  in- 
dictment against  the  plaintiffs  in  error  as  accessories  before 
the  fact  to  the  murder  of  Sanders  by  Terrell.  The  pleader 
has  followed  the  precedents,  and  the  indictment  contains  the 
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averments  requisite  to  a  good  indictment  of  an  accessory  be- 
fore the  fact,  at  common  law.  (Wharton  on  Precedents,  102.) 
There  is,  however,  in  this  indictment  no  allegation  that  these 
defendants,  in  the  manner  and  by  the  means  alleged,  killed 
said  Sancjers  and  were  guilty  of  murder.  In  -other  words, 
there  is  nothing  chargfng  them  as  principals  in  the  com- 
mission of  the  crime.  The  question  is  therefore  presented, 
whether  the  indictment  of  oi^e  as  an  accessory  before  the  fact, 
as  at  common  law,  will  support  a  verdict  of  guilty  of  the  prin- 
cipal oflfense, — ^in  this  case,  of  murder. 

By  the  ancient  common  law,  existing  prior  to  the  reign  of 
Henry  IV, — ^the  latter  part  of  the  fourteenth  and  beginning  of 
the  fifteenth  centuries, — those  persons  only  were  considered 
principals  who  committed  the  overt  act,  while  those  who  were 
present,  aiding  and  abetting,  were  deemed  accessories  at  the 
fact,  and  those  who,  not  being  present,  had  advised  or  en- 
couraged the  perpetration  of  the  crime,  were  deemed  acces- 
sories before  the  fact.  During  that  reign  it  seems  to  have 
been  settled  as  the  law  that  he  who  was  present,  aiding  and 
abetting  in  the  perpetration  of  the  crime,  was  to  be  consid- 
ered as  a  principal,  the  courts  holding  that  all  who  were  ac- 
tually or  constructively  present,  but  not  actively  participating 
in 'the  crime,  were  principals  of  the  second  degree.  (1  Eussell 
on  Crimes,  (GreenL.ed.)  26;  1  Bishop  on  Grim.  Law,  648.) 
And  this  continued  to  be  the  common  law  as  it  was  adopted 
in  this  State. 

An  accessory  before  the  fact,  at  common  law,  is  defined  by 
Sir  Mathew  Hale  to  be  "one  who,  being  absent  at  the  time  of 
the  commission  of  the  offense,  doth  yet  procure,  counsel  or 
command  another  to  commit  it."  And  absence,  it  is  said,  is 
indispensably  necessary  to  constitute  one  an  accessory,  for  if 
he  be  actually  or  constructively  present  when  the  felony  is 
committed,  he  is  an  aider  and  abettor,  and  not  an  accessory 
before  the  fact,  (1  Hale's  P.*C.  615;  4  Blackstone*s  Com.  36, 
37;    1  Archbold  on  Crim.  PI.  and  Pr.  14;)  or,  as  defined  by 
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Bishop,  (1  Crim.  Law,  673) :  "An  accessory  before  the  fact 
is  one  whose  will  contributes  to  another's  felonious  act,  com- 
mitted while  too  far  himself  from  the  act  to  be  a  principal." 
No  distinction  was  made  in  the  punishment  of  a  principal  and 
of  an  accessory  before  the  fact  by  the  common  law.»  the  prin- 
ciple that  what  one  does  by  the  agency  of  another  he  does  by 
himself,  applying  equally  in  criminal  and  civil  cases.  Broom's 
Legal  Maxims,  (2d  ed.)  643.  At  common  law,  an  accessory 
before  the  fact,  without  his  consent,  could  only  be  tried  after 
the  conviction  of  the  principal.  While  the  principal  remained 
amenable  to  indictment  and* conviction,  the  accessory  had  the 
right  to  insist  upon  the  conviction  of  the  principal  offender 
before  he  was  put  upon  trial,  for,  as  said  by  Blackstone,  (book 
4,  323),  "non  constitit  whether  any  felony  was  committed  or 
no,  till  the  principal  was  attainted,  and  it  might  so  happen 
that  the  accessory  be  convicted  one  day  and  the  principal  ac- 
quitted the  next,  whicli  would  be  absurd."  And  this  absurdity 
might  happen  wherever  the  trial  of  the  principal  might  occur 
subsequently  to  that  of  the  accessory.  This  was  subject  to 
the  exception,  that  where  the  accessory  was  indicted  with  the 
principal  he  might  waive  the  right,  and  thereupon  they  might 
be  put  upon  trial  jointly. 

It  seems  that  the  distinction  between  accessories  before  the 
fact  and  principals,  up  to  a  late  date,  at  least,  has  been  re- 
tained in  England.  By  Statute  7,  Geo.  IV,  chap.  64,  sec.  9, 
it  is  provided  that  persons  who  shall  counsel,  procure  or  com- 
mand any  other  person  to  commit  a  felony  shall  be  deemed 
guilty  of  a  felony,  and  may  be  indicted  and  convicted,  either 
as  accessory  before  the  fact  to  the  principal  felony,  together 
with  the  principal  felon,  or  after  his  conviction,  or  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  the 
principal  felon  shall  have  been  convicted  or  not,  etc.  (See 
11  and  12  Vic,  46,  sec.  1.)  And  such  seems  to  be  the  rule  in 
some  of  the  States  which  have  adopted,  in  substance,  Statute 
7,  Geo.  IV.     In  this  State,  however,  the  distinction  between 
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accessories  before  the  fact  and  principals  has  been  abolished. 
By  section  2,  division  2,  of  the  Criminal  Code,  (par.  331, 
Starr  &  Curtis,)  it  is  provided:  "An  accessory  is  he  who 
stands  by  and  aids,  abets  or  assists,  or  who,  not  being  present 
aiding,  abetting  or  assisting,  hath  advised,  encouraged,  aided 
or  abetted  the  perpetration  of  the  crime.  He  who  thus  aids, 
abets,  assists,  advises  or  encourages  "shall  be  considered  as 
principal,  and  punished  accordingly."  It  is  to  be  observed 
that  in  the  definition  of  accesspries  are  included  those  who 
were  principals  in  the  second  degree  at  common  law, — that 
is,  those  standing  by,  aiding  and  abetting, — as  well  as  those 
who,  not  being  present,  had  advised  and  encouraged  the  per- 
petration of  the  crime,  and  it  is  expressly  provided  that  all 
persons  who  are  thus  defined  to  be  accessories  shall  be  deemed 
principals,  and  punished  accordingly.  It  necessarily  follows, 
that  none  of  the  rights  of  the  defendant  incident  to  the  pros- 
ecution of  the  defendant  as  an  accessory, — such  as,  that  he 
may  insist  upon  the  conviction  of  the  principal  before  bis 
arraignment  and  trial, — can  inhere,  for  the  reason  that  he  is 
himself  to  be  considered  and  regarded  as  a  principal  in  the 
crime  charged.  All  stand  before  the  law  as  principals  in 
the  perpetration  of  the  crime.  By  the  express  provision  of 
the  succeeding  section  of  the  Code,  every  person  falling  with- 
in the  definition  of  an  accessory  thus  given  may  be  put  upon 
trial  with  the  principal  actor  in  the  perpetration  of  the  crime, 
or  before  or  after  the  latter's  conviction,  or  whether  he  is 
amenable  to  justice  or  not,  and  "punished  as  principal." 

It  is  observable  that  the  advising  or  encouraging  of  another 
to  commit  a  felony  is  not  created  into  a  substantive  felony, 
of  itself,  but  is  made  to  so  connect  the  offender  with  the  prin- 
cipal felony  that  he  becomes  a  principal  in  its  commission. 
There  is,  in  the  nature  of  things,  no  difference  in  tbe  degree 
of  moral  turpitude  between  the  man  whose  will  has  procured 
the  commission  of  a  crime,  and  the  one  who  willfully  carries 
out  his  malignant  purpose.     By  the  law,  persons  whose  will 
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has  contribated  to  the  criminal  act  are  to  be  deemed  guilty  of 
that  act,  by  whomsoever  perpetrated,  and  it  will  be  found  that 
the  legal  distinction  between  accessories  before  the  fact  and 
principals  rested  entirely  upon  authority  as  found  in  the  de- 
cisions of  the  courts,  and  not  upon  any  inherent  principle 
distinguishing  them.  It  can  not,  therefore,  be  presumed  that 
the  legislature  intended  to  enlarge  the  class  of  persons  who 
should  be  deemed  accessories  before  the  fact,  and  render  them 
amenable  to  indictment  as  such,  by  including  those  who  were 
indictable  and  punishable  at  common  law  as  principals.  And 
especially  is  this  so  in  view  of  the  fact  that  not  only  those  who 
at  common  law  were  principals  in  the  second  degree,  but  also 
those  who  were  accessories,  are  included  in  a  single  class,  and 
are  to  be  "considered,"  for  all  purposes,  principals  in  the 
commission  of  the  crime. 

This  question  came  incidentally  before  the  court  in  Baxter 
V.  The  People,  3  Gilm.  368.  The  indictment  in  that  case  was 
for  murder,  and  the  court  was  asked  to  instruct  the  jury,  that 
if  the  evidence  showed  that  the  defendant  was  guilty  as  an 
accessory  before  the  fact,  he  could  not  be  convicted  under  that 
indictment.  The  court,  in  construing  the  act  under  consider- 
ation, held  that  the  distinction  between  accessories. before  the 
fact  and  principals  was  thereby  abolished.  It  is  said:  "This 
act,  then,  makes  all  accessories  at  or  before  the  fact,  principals. 
The  declaration  that  they  shall  be  *deemed  and  considered,* 
is  as  unequivocal  as  if  the  act  had  said,  *are  hereby  declared 
to  be.*  It  is  true,  the  act  states  what  an  accessory  is,  but  it 
then  declares,  in  substance,  that  he  is  principal."  And  after 
showing  that  the  definition  given  in  thet  statute  of  an  accessor}', 
is  in  harmony  with  the  system  pursued  by  the  legislature  in 
the  definition  of  other  offenses,  it  is  said  that  such  definition 
does  not  detract  from  the  force  of  the  provision  that  they  shall 
be  considered  principals.  And  after  noticing  that  accessories 
at  the  fact  were,  at  common  law,  to  be  indicted  and  convicted 
as  principals,  it  is  held  that  the  legislature  has  gone  a  step 
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.  farther,  and  provided  "that  he  who,  not  being  present,  hath 
advised  or  encouraged  the  giving  of  the  blow,  hath  given  the 
blow  as  much  as  if  he  had  stood  by  and  encouraged  it,  or  even 
had  strilck  with  his  own  hand.  ♦  *  *  Both  proceed  upon 
the  principle  that  what  we  advise  or  procure  another  to  do, 
in  the  eye  of  the  law  we  do  ourselves.  All  are  principals,  and, 
as  such,  should  be  indicted  and  punished.  Indeed,  they  must 
be  indicted  as  principals,  or  not  at  all,  for  they  are  declared 
by  the  act  to  be  principals.  If  they  are  not  to  be  indicted  as 
principals,  the  very  object  of  the  law  is  defeated;  if  they  are 
to  be  Indicted  as  accessories,  they  must  be  tried  and  convicted 

*as  accessories,"  with  the  common  law  results  incident  to  such 
trial.  It  was  urged  that  an  indictment  as  principal  did  not 
sufficiently  furnish  to  the  defendant  the  nature  and  cause  of 
the  accusation  against  him.  The  court  held  otherwise,  and 
it  is  apparent,  both  from  the  opinion  of  the  majority  of  the 
court  and  from  the  very  able  dissenting  opinion  of  Mr.  Jus- 
tice KoERNER,  that  the  subject  now  under  consideration  was 
very  fully  considered  and  canvassed  by  the  court,  so  that 
while  the  holding  that  the  party  must,  under  the  statute,  be 
indicted  as  principal  may  be  said  not  to  have  been  necessary 
to  the  decision  of  that  case,  yet  the  holding  as  well  as  the 
reasoning  of  the  court  must  be  regarded  as  having  much  force, 
and  the  rule  there  announced  has,  so  far  as  we  are  aware, 
been  accepted  by  the  bench  and  bar  as  the  law  of  the  State. 
In  Coates  v.  The  People,  72  111.  303,  in  passing  upon  the  suf- 
ficiency of  the  indictment,  it  is  said :  "Our  statute  makes  all 
accessories  at  or  before  the  fact,  principals,  and  provides  they 
shall  be  punished  accordingly.  They  must  be  indicted  as 
principals,  and  not  otherwise."  It  is  said  in  Baxter  v.  The 
People,  supra,  that  the  pleader  may,  if  he  choose,  and  perhaps 
it  would  be  advisable,  describe  the  circumstances  of  the  of- 
fense, as  in  an  indictment  against  an  accessory  before  or  at 
the  fact;  but  it  should  conclude  as  for  murder,  for  that  is 
really  the  offense  of  which  the  party  is  guilty,  if  guilty  at  all. 
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That  is  to  say,  the  crimje  to  be  charged  in  the  indictment  in 
this  case  was  the  murder  of  the  said  William  J.  Sanders,  and 
if  the  blow  or  mortal  wound  was  given  by  one,  only,  of  the 
parties  charged,  it  is  sufficient  to  charge  the  others  with  the 
murder  by  the  mortal  injury  so  done  by  the  actual  perpetra- 
tor.    1  Archbold  on  Grim.  PL  13,  note  1,  cases  cited. 

It  appears  by  this  record  that  none  of  the  defendants  were 
accessories  at  common  law,  and  if  guilty  at  all,  it  is  because 
they  were  present  at  the  killing  by  Terrell,  and  aided  or 
abetted  him  therein;  and  while*the  indictment  might  very 
properly  have  alleged  that  the  mortal  blow  or  wound  was 
inflicted  by  Terrell,  or  by  each  and  all  of  the  defendants,  • 
including  Terrell,  it  should  have  concluded  as  for  murder, 
that  being  the  offense  in  respect  of  which  they  are,  by  the 
statute,  to  be  deemed  principals.  If  the  indictment  iii  this 
case  had  thus  concluded, — tliat  is,  that  these  defendants,  in 
the  manner  and  by  the  means  set  out  in  the  indictment,  the 
said  William  J.  Sanders  did  kill  and  murder,  etc., — it  can 
not  be  doubted  that  it  would  have  sufficiently  charged  the 
offense.  The  crime  of  which  the  defendants  were  convicted 
was  murder,  and  that  not  being  charged  in  the  indictment 
against  them,  it  was  insuflScient  to  support  the  verdict. 

We  are  of  opinion  that,  the  indictment  charging  no  sub- 
stantive offense  punishable  by  the  laws  of  this  State,  the 
court  erred  in  overruling  the  motion  to  quash  the  same,  and 
also  erred  in  not  arresting  the  judgment.  The  judgment  of 
the  circuit  court  will  accordingly  be  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  arrest  the  judg- 
ment and  discharge  the  defendants  (plaintiffs  in  error)  from 

custody, 

Jvdgment  reversed. 

Mr.  Justice  Magrudbr  :  I  do  not  agree  with  all  that  is  said 
in  this  opinion,  though  concurring  in  the  judgment  of  reversal. 
{Dempsey  v.  People,  47  111.  323). 
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Frederick  Bazor 

Gertrude  Bazor. 
Filed  at  Springfield  April  2, 1894, 

1.  Pbactige — right  of  dejendant  to  open  and  close  case  to  jury,  A 
-wife  filed  her  bill  agaiust  her  husband,  claiming  la  separate  mainten- 
ance on  account  of  his  desertion  without  her  fault.  The  husband,  by 
his  answer  and  cross-bill,  denied  that  he  deserted  his  wife,  and  sought 
a  divorce  on  the  ground  of  adultery  on  her  part.  At  the  conclusion  of 
the  eyidence  the  defendant  moved  the  coart  for  permissiou  to  open 
and  close  the  case  to  the  jury,  which  the  court  refused :  Held^  no  re- 
versible  error. 

2.  If  the  husband  had  eliminated  the  issue  of  desertion,  as  he  might, 
by  justifying  the  separation  upon  the  ground  of  his  wife's  adultery,  he 
might  have  had  the  right  to  open  and  close  the  case  to  the  jury ;  and 
while  the  court  might,  in  the  exercise  of  sound  discretion,  have  allowed 
the  defendant  to  open  and  close,  the  ruling  of.  the  court  was  not  re- 
versible error. 

3.  Eyibenoe — letter  found  in  \Dife*8  possession  —  proving  adultery. 
On  the  trial  of  a  bill  by  a  husband  for  a  divorce,  the  court  refused  to 
admit  in  evidence,  against  the  wife,  a  letter  alleged  to  have  been  found 
by  the  husband  in  his  wife's  trunk,  and  containing  a  proposition  by 
the  writer  to  meet  her  in  St.  Louis  for  improper  and  adulterous  pur- 
poses. The  letter  was  addressed  to  "Gertie,"  the  wife's  familiar  name, 
on  the  inside,  and  was  addressed  on  the  envelope  to  "Mrs.  Vosburg, 
Box  99:"  Held,  that  the  court  properly  refused  to  admit  the  letter. 

4.  Such  letter,  if  addressed  to  the  wife  and  found  in  her  possession, 
would  not  be  evidence  against  her  unless  its  contents  had  been  adopted 
or  sanctioned  by  some  reply  or  statement,  or  act  done  on  her  part, 
shown  by  proof  aliunde  the  letter  itself.  Her  silence,  and  retention 
of  the  letter,  do  not  necessarily  imply  assent  to  its  contents.  Where 
verbal  communications  are  made,  silence  may  authorize  an  inference 
of  assent;  but  the  same  rule  does  not  ordinarily, apply  to  letters  re- 
ceived, but  never  answered  or  in  any  way  acted  upon. 

5.  The  recital  in  a  letter  that  it  is  in  answer  to  one  received  by  the 
writer,  can  not  be  admitted  for  the  purpose  of  establishing  that  fact, 
as  against  the  person  addressed. 

6.  A  letter  found  in  a  wife's  trunk  seeking  an  illicit  meeting  with 
her  in  St.  Louis  was  sought  to  be  admitted  in  evidence  against  the  wife, 
by  proof  that  at  the  time  of  the  meeting  of  the  "Veiled  Prophets"  in 
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St.  Louis  the  wife  was  anxious  to  go  there.  Whether  the  meeting  of 
the  "Veiled  Prophets"  was  within  the  year  or  some  other,  or  before  or 
after  the  receipt  of  the  letter,  was  not  offered  to  be  shown  ;  Held,  that 
the  letter,  and  the  offer  to  prove  the  wife's  anxiety  to  go  to  St.  Louis, 
were  properly  refused. 

7.  Separate  MAINTENANCE — reasonahleneaa  of  the  allowance.  Under 
the  facts  of  this  case  the  allowance'  of  the 'wife  of  one-third  of  the  an- 
nual income  of  the  husband  was  held  not  improper,  and  it  is  not  error 
for  the  court  tc  allow  temporary  or  provisional  alimony,  as  in  cases  of 
divorce. 

Appeal  from  the,  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  McLean 
county ;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  J.  E.  Pollock,  Mr.  John  Stapleton,  and  Mr.  A.  J.  Barb, 
for  the  appellant. 

Mr.  Pbank  B.  Hendebson,  and  Mr.  James  S.  Ewing,  for  the 
appellee. 

Mr.  Justice  Shope  delivered  the  opinion  of  the  Court : 

Appellant,  aged  sixty-five,  was  married  to  appellee,  aged 
twenty-eight,  in  November,  1888.  The  original  bill  in  this 
case  was  filed  by  appellee  for  separate  maintenance,  alleging 
that  she  was  living  separate  and  apart  from  her  husband  with- 
out fault  on  her  part.  The  defendant  (appellant)  ansWered, 
denying  that  he  had  deserted  her  or  that  they  were  living 
separate  and  apart  without  the  fault  of  the  w^ife,  and  filed  a 
cross-bill  for  divorce,  alleging  that  the  wife  had  been  guilty 
of  adultery  since  the  marriage.  Answer  was  filed  denying  the 
charges  in  the  cross-bill,  and  the  issues  upon  both  bills,  with- 
out objection,  were  submitted  to  the  same  jury  for  trial,  and 
resulted  in  a  finding  in  favor  of  complainant  in  the  original 
bill  and  against  the  complainant  in  the  cross-bill.  The  court 
approved  the  finding,  and  rendered  its  decree  dismissing  the 
cross-bill  and  awarding  separate  maintenance  to  the  wife. 
From  this  decree  the  husband  appealed  to  the  Appellate 
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Court,  where  the  decree  was  affirmed,  and  he  prosecutes  this 
further  appeal. 

At  the  conclusion  of  the  evidejice,  appellant  moved  the 
court  for  permission  to  open  and  close  the  case  to  the  jury, 
which  the  court  refused  to  allow,  and  this  ruling  is  assigned 
for  error.  The  original  bill  alleged  desertion,  and  that  the 
defendant  continued  to  live  separtite  and  apart  from  com- 
plainant without  fault  on  her  part.  The  answer  denied  that 
appellant  had  deserted  her,  and  averred  that  the  absence  of 
which  she  complained  was  a  temporary  visit,  only ;  and  while 
the  amended  answer  charged  adultery,  as  a  defense  to  the 
charge  that  they  were  living  separate  and  apart  without  her 
fault,  the  denial  of  the  charge  of  desertion  is  not  withdrawn. 
Both  the  pleadings  and  proof  sharply  made  an  issue,  to  be  de- 
termined by  the  jury,  as  to  whether  there  had  been  a  separation 
by  the  husband  from  the  wife.  If  appellant  had  desired,  he 
might  have  eliminated  this  issue  by  justifying  the  separation 
upon  the  ground  of  adultery.  This  he  did  not  do,  but  left 
the  issue  to  be  affirmatively  maintained  by  the  complainant 
in  the  original  bill.  While  the  court  might,  in  the  exercise 
of  sound  discretion,  have  allowed  the  motion,  yet,  an  issue 
remaining,  necessary  to  be  affirmatively  maintained  by  the 
complainant,  its  ruling  was  not  reversible  error. 

It  is  next  insisted  that  the  court  erred  in  excluding  from 
the  jury  a  certain  letter  alleged  to  have  been  found  by  appel- 
lant in  his  wife's  trunk,  and  containing  a  proposition  to  meet 
her  in  St.  Louis  for  improper  and  adulterous  purposes.  It  was 
shown  that  while  the  letter  was  addressed  to  "Gertie," — the 
familiar  name  of  the  wife, — on  the  inside,  it  was  addressed 
to  "Mrs.  Vosburg,  Box  99,"  on  the  envelope  containing  it. 
It  is  shown,  also,  that  a  considerable  package  of  letters  was 
thus  found,  some  entirely  innocent,  and  others  more  or  less 
criminating.  It  is  insisted  that  the  letter  excluded  was  one 
of  a  series,  and  in  answer  to  one  written  by  the  complainant, 
and  having  been  found  in  the  possession  of  the  com  plain- 
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ant,  was  therefore  competent  evidence.  To  ihis  it  must  be 
said,  there  is  in  this  record  no  evidence  that  it  was  one  of  a 
series,  or  that  it  was  in  answer  to  one  written  by  complainant, 
other  than  that  contained  in  the  letter  itself.  This  letter, 
if  addressed  to  the  wife  and  found  in  her  possession,  would 
not  be  evidence  against  her  unless  the  contents  had  been 
adopted,  or  sanctioned  bjr  some  reply  or  statement,  or  act 
done  on  her  part,  shown  by  proof  aliunde  the  letter  itself. 
While  the  possession  of  letters  of  this  character  are  wholly 
inconsistent  with  the  duties  and  obligations  of  a  wife,  it  can 
not  be  said  that  her  silence,  and  retention  of  the  letters, 
necessarily  implies  assent  to  their  contents.  Where  verbal 
communications  are  made,  silence  may  authorize  an  inference 
of  assent ;  but  the  same  rule  does  not  ordinarily  apply  to  let- 
ters received,  but  never  answered  or  in  any  way  acted  upon. 
(2  Wharton  pn  Evidence,  sec.  1154;  Commonwealth  v.  East- 
tnan  et  al,  1  Gush.  215;'  Smith  v.  Shoemaker,  17  Wall.  630.) 
The  recital  in  the  letter  that  it  was  in  answer  to  one  received 
by  the  writer,  can  not  be  admitted  for  the  purpose  of  estab- 
lishing that  fact.  We  should,  in  that  case,  have  the  anomaly 
of  a  letter,  inadmissible  in  evidence,  proving^  that  it  was  writ- 
ten in  reply  to  one  from  the  complainant,  and  the  fact  thus 
proved,  render  the  letter  admissible.  Nor  is  there  any  pre- 
tence in  the  record  that  the  letter  was  ever  acted  upon  or  an 
attempt  made  to  meet  the  writer.  True,  defendant  offered  to 
prove  that  at  the  time  of  the  meeting  of  the  "Veiled  Prophets" 
in  St.  Louis  complainant  was  anxious  to  go  there,  which  was 
excluded,  and  properly  so.  Whether  the  meeting  of  the 
"Veiled  Prophets"  was  within  the  year  or  some  other, — 
whether  before  or  after  the  receipt  of  the  letter, — was  not 
offered  to  be  shown.  Nor  were  any  circumstances  shown 
tending  to  connect  the  receipt  of  the  letter  with  her  anxiety 
to  visit  St.  Louis. 

It  is  objected  that  the  court  erred  in  modifying  defendant's 
instructions,  and  that  the  effect  of  the  modifications  was  to 
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say  to  the  jury  that  it  was  necessary  for  the  complainant  in 
the  cross-bill  to  establish  the  adultery  of  the  wife  "to  the  sat- 
isfaction of  the  jury."  Three  instructions  were  given,  each 
of  which  was  modified.  It  is  clearly  a  misapprehension  of  the 
modification  to  suppose  that  they  might  have  had  that  effect. 
There  is  nothing  in  the  instructions,  as  modified,  that  an- 
nounced such  a  rule:  On  the  contrary,  the  jury  were  expressly 
told  that  "adultery  may  be  proven,  like  any  other  fact,  by  a 
preponderance  of  the  evidence  alone,  or  by  facts  and  circum- 
stances that  naturally  lead  to  it  by  a  fair  inference  establish- 
ing the  fact  that  adultery  has  been  committed." 

It  is  also  urged  that  the  finding  upon  the  issue  presented 
by  the  cross-bill  is  against  the  weight  of  the  evidence.  While 
there  are  many  suspicious  circumstances  proved,  we  are  un- 
able to  say  that  the  fact  of  adultery  was  established.  The 
jury  and  trial  court  heard  and  saw  the  witnesses,  and  there- 
fore had  opportunity  of  judging  of  the  weight  and  credit  to  be 
given  to  the  testimony  we  do  not  possess,  and  we  ate  not  dis- 
satisfied with  the  finding. 

It  is  urged  that  the  court  erred  in  awarding  separate  main- 
tenance. The  testimony  fairly  shows  that  the  allowance  made 
was  about  one-third  of  the  annual  income  of  the  husband. 
This  was  not  improper,  under  the  facts  shown  in  this  case. 
(Harding  v.  Harding,  144  111.  588.)  Nor  did  the  court  err  in 
allowing  temporary  or  provisional  alimony.  It  was  expressly 
ruled  in  the  case  last  cited,  that  the  court  was  authorized, 
by  the  statute,  to  make  such  allowance  as  would  be  just  and 
equitable,  as  it  might  do  in  cases  of  divorce. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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D.  C.  White  et  aL 

V. 

The  City  of  Alton. 

Filed  at  Mt.Vernon  October  k7,  ISOB—Rehearing  denied  May  Term^  1894. 

1.  StbeeTS — impromng  beyond  the  requirements  of  an  ordinance.  A 
city  or  village  has  the  right  to  extend  the  improvement  of  a  street, 
required  by  ordinance,  a  few  feet  into  cross-streets,  not  as  a  part  of  the 
original  improvement  ordered,  and  not  to  be  paid  for  by  special  taxa- 
tion, but  independent  of  it,  to  be  paid  for  by  the  city  or  village  by 
general  taxation. 

2.  Same  —  improvement  —  letting  contract  to  an  alderman  after  his 
resignation.  An  alderman  of  a  city  and  a  member  of  the  committee  tx> 
estimate  the  cost  of  a  proposed  improvement  of  a  street,  may,  after  his 
resignation  ia  made  and  accepted,  become  a  bidder  to  do  the  work  re- 
quired, and  the  letting  of  the  contract  to  him  by  the  city  will  furnish 
no  ground  for  refusing  a  confirmation  of  a  special  tax  levied  to  raise 
money  to  make  the  improvement,  when  no  fraud  is  shown  in  his  action. 

3.  SpeoiaIj  assessment — confirmation — change  of  grade  of  street. 
Proof  of  the  change  of  the  grade  of  a  street  sought  to  be  improved  is 
no  defense  to  the  application  of  a  city  to  confirm  a  special  assessment 
or  tax  levied  for  the  purpose  of  improving  the  street.  If  a  property 
owner  is  damaged  by  the  change  of  grade,  he  will  have  a  remedy  in  an 
appropriate  action. 

4.  Same — of  the  ordinance — reference  to  other  ordinances,  A  petition 
for  the  confirmation  of  a  special  assessment  for -the  improvement  of  a 
street  is  required  to  be  in  the  name  of  the  corporation,  and  is  required 
to  recite  the  ordinance  for  the  proposed  improvement,  and  the  report 
of  the  cotnmissioners.  But  when  the  ordinance,  set  out  in  hcsc  verba, 
requires  the  improvement  to  conform  to  the  grade  of  the  street  as  es- 
tablished by  a  prior  ordinance,  it  is  not  necessary  that  the  ordinance 
so  referred  to  shall  be  set  out  in  the  petition. 

5.  Same — the  aMeasment  roll — omitting  owner's  names.  The  statute 
requires  the  commissioners  to  make  an  assessment  roll,  in  which  shall 
appear  the  names  of  the  owners  of  the  lots,  so  far  as  known.  When 
their  names  are  not  given,  it  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  names  of  the  owners  were  not  known  to  the 
commissioners,  and  could  not  be  ascertained  by  the  exercise  of  reason- 
able diligence.  Such  omission  will  not  invalidate  the  roll,  or  afford 
ground  for  quashing  the  same. 

6.  The  omission  to  give  the  names  of  the  owners  of  lots  assessed,  if 
a  defect,  will  be  waived  by  the  appearance  of  such  owners  and  filing 


Digitized  by 


Google 


-   Whitb  et  al.  v.  City  of  Alton.  627 

Syllabus. 

objections  to  the  merits.  Appearance  and  filing  objections  to  the 
confirmation  of  the  report  on  its  merits,  are  a  waiver  of  all  defects 
contained  in  the  notice. 

7.  Same— WidiA  of  street — aaaeaament  roll  aa  evidence.  On  application 
by  a  city  for  confirmation  of  a  special  tax,  the  assessment  roll  is  com- 
petent evidence  for  the  city  of  the  width  of  the  streets  ordered  to  be 
improved,  and  this  evidence  will  not  be  overcome  by  the  testimony  of 
a  witness  that  the  width  of  the  street  varies,  who  bases  his  evidence,  in 
part,  upon  measurements  found  in  maps  which  were  not  shown  to  be 
correct. 

8.  Same — ealimating  coat  of  improvement — alderman  aa  committeeman. 
The  statute  relating  to  improvements  by  a  city  or  village,  makes  a 
member  of  a  city  council  or  board  of  trustees  competent  to  act  on  a 
committee  to  estimate  the  cost  of  a  proposed  local  improvement.  The 
fact  that  an  alderman  owns  proiferty  on  a  street  sought  to  be  improved 
will  not  disqualify  him  from  acting  on  such  committee. 

9.  'Same — ordinance — reference  to  plana,  etc.  Where  an  ordinance 
providing  for  the  improvement  of  a  street  gives  a  full  and  detailed 
description  of  the  improvement,  in  all  its'  parts,  the  failure  of  the  en- 
gineer to  furnish  the  maps  and  plans  will  not  invalidate  the  proceed- 
ing, notwithstanding  the  ordinance  refers  to  the  same  as  being  on  file 
in  the  city  engineer's  office. 

10.  SAME^par/y  injured — not  complaining.  Where  a  horse  railway 
company  makes  no  objection  to  a  special  tax  levied  on  its  right  of 
way  in  a  street  for  the  purpose  of  improving  the  street,  other  owners 
of  property  contiguous  to  the  street  can  not  be  heard  to  question  the 
validity  of  the  tax  assessed  against  such  company. 

11.  Orbinanoeh — valid  in  part  and  void  in  part.  It  is  a  well  settled 
principle,  applicable  to  by-laws  and  ordinances  of  cities  and  villages, 
that  if  the  provisions  relating  to  one  subject  matter  be  void,  and  as  to 
another  they  be  valid,  and  the  two  are  not  necessarily  or  inseparably 
connected,  they  may  be  enforced  as  to  the  valid  portion  as  if  the  void 
part  had  been  omitted. 

Appeal  from  the  County  Court  of  Madison  county ;  the  Hon. 
W.  H.  Krome,  Judge,  presiding. 

Mi\  Levi  Davis,  Jr.,  and  Mr.  Alexander  W.  Hope,  for  the 
appiellants. 

Mr.  John  F.  McGinnis,  Mr.  J.  E.  Dunnegan,  and  Messrs. 
Wise  &  McNulty,  for  the  appellee. 
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Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Madison  county,  confirming  a  special  tax  levied  by  the  city 
of  Alton  for  the  improvement  of  Second  street,  from  the  east 
curb  line  of  Piasa  street  to  the  west  curb  line  of  Henry  street. 
The  application  having  been  set  for  a  hearing  on  the  13th  day 
of  October,  1892,  the  appellants  entered  a  motion  for  a  con- 
tinuance, and  in  support  of  the  motion  filed  an  affidavit  set 
oat  in  the  record.  The  court  overruled  the  motion,  and  this 
ruling  of  the  court  is  the  first  alleged  error  relied  upon  to 
reverse  the  judgment. 

Two  alleged  facts  are  relied  upon  in  the  affidavit  for  a  con-  . 
tinuance :  First,  that  at  Second  and  Market  streets,  at  Second 
and  Alby  streets,  at  Second  and  Eastern  streets  and  at  Sec- 
ond and  Alton  streets,  to  which  point  the  improvement  is  now 
completed,  the  paving  was  made,  and  the  street  paved  and 
extended  into  the  cross-streets,  from  eight  to  fifteen  feet,  in- 
' eluding  both  sides,  wider  than  fifty-six  feet,  as  described  and 
required  that  the  improvement  should  be  made  by  the  ordi- 
nance herein ;  which  widening  of  the  street  greatly  increased 
the  cost  of  said  paving;  second,  that  the  grade  of  Second 
street,  in  making  the  improvement,  has  been  changed — that 
on  the  north  side  it  has  been  lowered,  so  that  the  top  of  the 
pavement  will  be  some  eighteen  inches  lower  than  the  estab- 
lished grade. 

It  may  well  be  doubted  whether  appellants  showed  suffi- 
cient diligence  in  their  efforts  to  procure  witnesses  to  prove 
the  facts  relied  upon ; '  but  waiving  that  question,  if  the  facts 
relied  upon  were  proved,  they  would  not,  in  our  opinion,  con- 
stitute a  defense  to  the  proceeding.  As  to  the  first  fact  relied 
upon,  if,  in  making  the  improvement  in  Second  street;  the 
city  of  Alton  saw  proper  to  extend  the  improvement  a  few 
feet  into  cross-streets,  it  had  the  undoubted  power  to  do  so, — 
not  as  a  part  of  the  improvement  under  the  ordintoce,  to  be 
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paid  for  by  this  special  tax,  but  an  independent  improvement, 
to  be  paid  for  by  the  city  by  general  taxation.  These  exten- 
sions into  the  cross-streets  are  not  to  be  regarded  as  a  part  of 
the  improvement  provided  for  in  the  ordinance,  but  independ- 
ent of  it.  As  to  the  second  fact,  the  city  of  Alton  had  -the 
right  to  change  the  grade  of  the  street  if  it  saw  proper,  and 
the  change  could  have  no  bearing  on  the  tax  in  question.  If 
appellants,  or  other  property  owners,  were  damaged  by  a 
change  of  grade  made  by  the  city  of  Alton,  they  had  a  remedy 
in  an  appropriate  action ;  but  proof  of  change  of  grade  could 
be  no  defense  in  the  application  to  confirm  the  special  tax. 

The  question  in  regard  to  an  improvement  failing  to  con- 
form to  the  requirements  of  the  ordinance  arose  in  Ricketts 
V.  Village  of  Hyde  Park,  85  111.  110,  and  the  court  held  that 
the  fact  that  some  changes  are  made  in  the  character  of  the 
improvement  from  that  required  in  the  ordinance  providing 
for  the  same,  is  no  defense  to  a  special  assessment  to  pay  for 
the  same.  This  objection,  if  tenable,  is  to  be  availed  of  by 
injunction,  before  the  work  is  completed. 

It  is  next  claimed  that  the  court  erred  in  denying  the  motion 
to  dismiss  the  proceeding.  This  motion  was  predicated  upon 
the  ground  that  the  pe^tion  failed  to  recite  the  whole  ordi- 
nance, as  required  by  chapter  24,  section  138,  of  the  statute. 
This  section  of  the  statute  provides  that  the  petition  shall  be 
in  the  name  of  the  corporation,  and  shall  recite  the  ordinance 
for  the  proposed  improvement,  and  the  report  of  the  commis- 
sioners. Upon  looking  into  the  record  it  will  be  fcKind  that 
the  ordinance  is  set  out  in  the  petition  in  hcec  verba,  but  sec- 
tion 1  provides,  among  other  things,  that  "the  excavating  and 
grading  shall  be  to  such  a  depth  as  will  cause  the  top  of  the 
pavement,  when  laid,  to  conform  to  the  respective  established 
grades  of  said  street  as  now  efetablished  by  ordinance  of  the 
said  city  of  Alton,  and  the  said  pavement  herein  provided  for 
shall,  when  laid,  conform  to  said  grade  as  established  by  an 
ordinance  of  said  city."    (Chap.  13,  sec.  300,  Rev.  Ordinances, 
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1889.)  And  as  the  ordinance  establishing  the  grade  is  not 
set  out  in  the  petition,  it  is  claimed  that  the  petition  is  fatally 
defective.  We  do  not  think  that  the  statute  contemplated  or 
required  that  every  ordinance  tiiat  might  be  referred  to  should 
be  set  out  in  the  petition.  The  ordinance  providing  for  the 
improvement  should  be  incorporated  in  the  petition,  so  that 
the  nature  and  character  of  the  improvement  may  appear 
from  the  petition.  Here  the  nature  and  character  of  the  im- 
provement fully  appear  without  setting  out  the  ordinance  of 
the  city  of  Alton  wherein  the  grade  is  established,  and  noth- 
ing could  be  gained  by  incorporating  such  ordinance  in  the 
petition. 

It  is  next  claimed  that  the  letting  of  the  contract  to  David 
Eyan  by  the  city  of  Alton,  to  pave  and  improve  Second  street, 
was  a  fraud  on  the  property  owners.  At  the  time  the  ordi- 
nance was  passed,  David  Eyan  was  an  alderman  in  the  city. 
He  was  a  member  of  the  committee  to  estimate  the  cost  of  the 
improvement.  He  signed^the  report  and  it  was  approved  by 
the  council.  Eyan  remained  a  member  of  the  city  council 
until  the  28th  day  of  June,  1892,  when  he  resigned.  On  that 
day  bids  were  received,  and  after  Eyan's  resignation  had  been 
accepted  he  put  in  a  bid  for  the  work,  and,  being  the  lowest 
bidder,  he  secured  the  contract  for  the  work.  It  is  not  claimed 
that  the  evidence  disclosed  the  fact  that  Eyan's  action  in  the 
council  was  fraudulent,  or  that  his  action  in  the  council  was 
with  a  view  to  ultimately  obtain  a  contract  from  the  city,  but 
it  is  said  his  position  gave  him  an  undue  advantage  over 
other  bidders  in  procuring  the  contract.  But  if  that  be  true, 
the  tax-payers  of  the  city  were  not  the  losers,  but  rather  the 
gainers,  as  his  bid  was  the  lowest,  and  it  was  to  the  interest 
of  the  tax-payers  to  let  the  contract  as  low  as  possible.  The 
law  would  not  suffer  Eyan  to  obtain  a  contract  from  the  city 
council  wiiile  he  was  a  member  of  that  body,  because  he  could 
not  do  so  without  acting  in  a  double  capacity.  But  after  the 
ordinance  had  been  passed  and  the  improvement  ordered,  we 
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see  no  reason  why  a  member  of  the  city  council  might  not  re- 
sign, and,  after  his  resignation  had  been  accepted,  become  a 
bidder,  as  well  as  any  other  citizen  or  tax-payer. 

It  is  next  claimed  that  the  assessment  roll  ought  to  haye 
been  quashed.  Under  this  head,  it  is  first  claimed  that  the 
commissioners  failed  to  state  in  the  assessment  roll  the  names 
o£  the  owners  of  the  land,  but  in  one  case  they  assessed  pne 
tract  to  "Thomas  Middleton  heirs,"  and  another  tra^t  was  as- 
sessed to  "J.  Flack  estate."  The  statute  requires  the  commis- 
sioners to  make  an  assessment  roll,  in  which  shall  appear  the 
names  of  the  owners,  so  far  as  known.  No  €(vidence  was  in- 
troduced to  show  that  the  commissioners  knew  the  real  owners 
of  either  tract,  or  that  they  could  ascertain  the  names  of  the 
owners  by  the  exercise  of  reasonable  diligence,  and  in  the  ab- 
sence of  all  evidence  to  the  contrary,  it  will  be  presumed  that 
the  names  of  the  owners  were  not  known  to  the  commissioners, 
and  could  not  be  obtained  by  the  exercise  of  reasonable  dili- 
gence. But  if  the  report  was  defective,  the  objection  was 
waived.  In  obedience  to  the  notice  the  Thomas  Middleton 
heirs  appeared  by  Harry  Lewis,  trustee,  and  the  Flack  estate 
appeared  by  V.  Flack,  and  filed  objections  to  the  confirmation 
of  the  report  on  its  merits.  The  appearance  and  filing  of  ob- 
jections to  the  merits  will  be  regarded  as  a  waiver  of  all  defects 
contained  in  the  notice.  Quick  y,  ViUage  of  River  Forest,  130 
111.  .323. 

Under  the  same  head  it  is  also  claimed  that  the  assessment 
roll  is  illegal,  upon  the  alleged  ground  that,  as  prepared  by 
the  commissioners,  it  contains  some  two  hundred  and  twenty- 
five  more  square  yards  of  territory  to  be  improved  and  paid 
for  by  the  property  owners,  than  actually  existed  in  the  street 
or  district  to  be  improved.  As  we  understand  the  assessment 
roll,  the  lot  owners  fronting  on  the  street  were  taxed  accord- 
ing to  the  frontage  of  their  respective  lots,  in  the  proportion 
that  the  front  of  each  bears  to  the  entire  frontage  along  the 
line  of  the  street  to  be  improved.     But  in  arriving  at  the 
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amount  that  should  be  levied  on  ea<3h  lot,  the  number  of  square 
yards  in  the  entire  district  to  be  improved  was  ascertained, 
then  the  sum  per  square  yard  to  raise  the  required  amount 
and  cost  of  collecting  was  determined.  In  estimating,  how- 
ever, the  number  of  square  yards  in  the  street  to  be  improved, 
the  width  of  the  street  was  estimated  at  fifty-six  feet,  and 
appellants  contend  that  the  width  of  the  street  is  not  uniform, 
— that  it  varies  at  different  points  along  the  line  of  improve- 
ment,— and  for  the,  purpose  of  establishing  this  fact  they 
called  as  a  witness  one  Thomas  Long.  The  witness  did  tes- 
tify that  the  width  of  the  street  varied,  but  he  based  his 
evidence,  iii  part,  from  measurements  found  on  maps,  and 
whether  the  maps  be  correct  or  not  does  not  appear.  The 
street,  as  laid  out,  was  intended  to  be  fifty-six  feet  wide.  The 
assessment  roll  was  competent  evidence  for  the  petitioner,  and 
while  giving  due  weight  to  the  testimony  of  the  witness  called 
for  appellants,  we  do  not  think  it  sufficient  to  overcome  the 
assessment  roll. 

It  is  next  claimed  that  Byan  was  disqualified,  on  account 
of  being  the  owner  of  property  on  the  street  improved,  from 
acting  as  a  member  of  the  committee  to  estimate  the  cost  of 
the  improvement.  The  statute  on  the  subject  provides :  "The 
city  council  or  board  of  trustees  phall  appoint  three  of  its 
members,  or  any  other  three  competent  persons,  who  shall 
make  an  estimate  of  the  cost  of  the  improvement  contem- 
plated by  the  ordinance,"  etc.  Eyan  was  a  member  of  the 
city  council,  and  by  the  terms  of  the  statute  he  was  eligible 
to  act  on  the  committee.  If  there  was  a  statute  disqualifying 
the  owner  of  a  lot  or  tract  of  land  on  the  line  of  the  improve- 
ment, then  he  could  not  act.  But  there  is  no  such  statute. 
Moreover,  we  fail  to  see  how  his  interest  could  affect  his  judg- 
ment as  to  the  amount  of  the  cost  of  the  improvement.  If  he 
was  interested  at  all,  his  interest  would  dictate  to  him  to  fix 
the  amount  as  small  as  possible,  so  that  his  share  of  the  bur- 
den would  be  diminished  as.  much  as  possible.     The  appel- 
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lants,  we  presume,  were  interested  the  same  way,  so  that  they 
are  ui  no  position  to  complain.  But  independent  of  this,  as 
a  member  of  the  city  council,  by  the  terms  of  the  statute 
itself,  he  was  qualified  to  act. 

The  next  objection  urged  is,  there  were  no  plans,  profiles, 
maps  and  specifications  on  file,  as  required  by  section  2  of  the 
ordinance.  It  is  true  that  section  2  of  the  ordinance  provides 
that  the  grading,  paving  and  excavating  shall  be  done  in  ac- 
cordance with  the  maps,  profiles  and  specifications  furnished 
by  the  city  engineer,  on  file  in  his  oflBce.  But  section  1  of  the^ 
ordinance  gives  a  full  and  detailed  description  of  the  improve- 
ment, in  all  of  its  parts,  and  the  maps  and  plans  could  add 
nothing  to  the  specifications  and  requirements  of  said  section, 
and  the  failure  of  the  city  engineer  to  furnish  them  did  not,  in 
our  opinion,  materially  affect  the  validity  of  the  proceedings. 

The  street  ordered  to  be  improved  is  occupied  by  the  Alton 
and  Upper  Alton  Horse  Bailway  and  Carrying  Company,  its 
entire  length,  with  the  exception  of  one  block.  The  horse 
railway  company  occupies  a  strip  near  the  center  of  the  street, 
about  seven  feet  wide.  The  ordinance,  after  providing  that 
the  cost  of  paving  the  street  intersections  shall  be  paid  for  by 
general  taxation,  contains  the  following:  "The  cost  of  said 
improvement  between  the  rails  of  said  track  or  tracks  of  the 
Alton  and  Upper  Alton  Horse  Railway  and  Carrying  Company, 
or  any  other  company,  and  one  (1)  foot  on  either  side  of  said 
rails,  including  the  cost  of  all  labor  and  materials  therefor, 
and  other  expenses,  including  the  cost  of  levying,  assessing 
and  collecting  the  special  tax  on  the  right  of  way  herein  men- 
tioned, shall  be  paid  by  special  tax  on  right  of  way,  right  of 
-occupancy,  franchises  and  interest  of  said  Alton  and  Upper 
Alton  Horse  Railway  and  Carrying  Company,  which  special 
tax  is  hereby  ordered  to  be  levied,  assessed  and  collected 
upon  and  from  the  said  right  of  way,  right  of  occupancy, 
franchise  and  interest  of  said  Alton  and  Upper  Alton  Horse 
Railway  and  Carrying  Company," — and  it  is  insisted  that 
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contiguous  property,  only,  can  be  specially  taxed  for  local 
improvements ;  that  the  right  of  way  of  a  street  railway  in  a 
street  is  an  intangible  right ;  that  even  if  tangible,  it  would 
be  a  part  of  the  street,  and  in  no  sense  contiguous  to  it ;  that 
the  ordinance  is  entire,  and  if  not  valid  as  to  the  street  rail- 
road, the  entire  ordinance  is  invalid.  The  horse  railway 
company  filed  objections  to  the  tax  assessed  against  it,  but 
the  objections  were  subsequently  withdrawn  and  the  tax  levy 
confirmed,  and  the  horse  railway  company  is  making  no  ob- 
jection to  the  judgment  of  confirmation.  If,  therefore,  the 
levy  on  the  property  of- the  horse  railway  company  was  un- 
authorized, (a  question' we  do  not  undertake  to  decide  in  this 
case,)  as  no  part  of  this  tax  is  charged  to  appellants,  and  they 
can  never  be  called  upon  to  pay  the  same,  they  are  in  no 
manner  injured,  and,  as  has  often  been  held,  they  have  no 
right  to  complain  of  an  error  that  does  them  no  harm.  No 
part  of  the  expense  of  improving  that  part  of  the  street  occu- 
pied by  the  horse  railway  company  has  been  charged  to  the 
appellants  or  levied  upon  their  lands,  and  they  have  no  right 
to  find  any  fault  with  the  proceedings  which  do  not  affect 
them  injuriously. 

But  it  is  claimed  that  the  ordinance  is  void  as  to  the  levy 
against  the  horse  railway  company,  and  being  void  as  respects 
that  property  it  is  also  void  as  respects  the  property  of  appel- 
lants. We  do  not  concur  in  that  view.  A  question  of  this 
character  arose  in  Wilbur  v.  City  of  SpriuQfi^ld,  123  111.  402,' 
and  it  was  there  held  to  be  a  well  settled  principle,  applicable 
to  by-laws  and  ordinances,  that  if  the  provisions  relating  to 
one  subject  matter  be  void  and  as  to  another  they  be  valid, 
and  the  two  are  not  necessarily  or  inseparably  connected,  they 
may  be  enforced  as  to  the  valid  portion  as  if  the  void  portion 
had  been  omitted. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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W.  Scott  Mathews 

V. 

Adolph  L.  Beinhabdt. 

Filed  at  Mt.  Vernon  October  27, 1693'^Rehearing  denied  May  Term,  1894. 

1.  Pkaudulbitt  oonvetanob— tnnoc«»n^  purchaser.  The  frauds  com* 
mitted  by  a  debtor  upon  his  vendors  and  creditors,  in  which  a  purchaser 
from  him  did  not  participate  and  of  which  he  had  no  notice,  can  not 
be  shown  for  the  purpose  of  defeating  the  title  to  the  goods'purohased 
by  the  latter.  , 

2.  Before  a  sale  of  property  can,  as  against  the  purchaser,  be  pro- 
nounced void  on  the  ground  of  fraud,  it  must  appear  that  he  partici- 
pated in,  or  at  least  had  notice  of,  the  fi-aud  at  the  time  he  purchased, 
and  in  the  absence  of  such  proof,  evidence  of  fraud  by  the  seller  alone 
is  wholly  immaterial. 

3.  Same— /ratid  not  presumed.  In  an  action  in  which  a  sale  of  goods 
by  a  debtor  is  attacked  as  in  fraud  of  creditors,  the  court  instructed 
the  jury  that  fraud  can  not  be  presumed,  but  must  be  proved  :  Held^ 
that  the  instruction  announced  a  correct  proposition  of  law  as  applied 
to  the  case,  and  that  it  was  not  obnoxious  to  the  objection  that  it  must 
have  been  understood  by  the  jury  as  holding  that  fraud  must  be  proved 
by  direct  evidence,  and  not  by  circumstances. 

4.  Where  goods  purchased  were  attached  in  the  hands  of  the  pur- 
chaser, on  the  ground  that  the  sale  was  made  in  fraud  of  the  rights  of 
the  creditors  of  the  original  vendor,  the  court  instructed  the  jury,  "that 
an  attaching  creditor  can  acquire,  through  his  attachment,  no  higher 
or  better  right  to  the  property  or  assets  attached  fhau  the  defendant  in 
the  attachment  had  wlien  the  attachment  was  issued,  unless  the  said 
creditor  can  show  fraud  or  collusion  between  the  said  defendant  in 
attachment"  and  the  purchaser,  to  injure  or  impair  the  rights  of  such 
creditor.  There  was  no  evidence  charging  the  purchaser  with  notice 
of  any  fraudulent  intent  in  making  the  sale:  Held,  that  there  was  no 
error  in  the  instruction. 

5.  Same— notice  of  insolvency — whether  notice  of  fraudulent  intent  of 
vendor.  An  insolvent  debtor  sold  all  his  stock  of  goods  to  a  brother- 
in-law  in  part  payment  of  his  debt  to  the  latter,  and  the  brother-in-law 
sold  the  goods  to  the  plaintiff,  who  knew  that  the  debtor  had  failed  in 
business,  and  they  were  attached  by  a  creditor:  Held,  that  the  facts 
of  such  knowledge  alone  did  not  import  a  fraudulent  intent,  nor  was 
it  sufflcieut  to  put  the  plaintiff  on  inquiry. 
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6.  Same — inadeqtiacy  of  price.  The  general  rule  is,  that  mere  inade- 
quacy of  prioe  is  not,  of  itself,  a  ground  for  setting  aside  a  transfer  of 
goods  as  fraudulent,  but  the  inadequacy  may  be  so  great  as  to  amount, 
of  itself,  to  evidence  of  fraud. 

7.  If  a  failing  or  insolvent  debtor  sells  his  goods  to  a  brother-in-law 
at  their  actual  value,  the  fact  that  the  latter  sells  them  to  another  for 
less  than  their  value,  will,  of  itself,  have  no  tendency  to  charge  the 
purchaser  from  him  with  fraud. 

8.  Praoticb — excluding  evidence  for  failure  to  show  ita  appliccUion. 
Where  evidence  is  admitted  on  the  assurance  of  counsel  that  he  expects 
to  show  its  application  to  the  adverse  party  by  further  proof,  and  no 
such  evidence  is  given,  it  is  proper  for  the  court  to  instruct  the  jury  to 
disregard  such  e^'idence,  on  motion  of  the  party  objecting  thereto. 

9.  Same — error  will  not  always  reverse*  Where  there  is  no  evidence 
tending  to  charge  a  purcljaserof  goods  with  notice  of  any  fraud  in  the 
sale  to  his  vendor,  the  failure  of  an  instruction  to  hold  that  notice  of 
such  fraud,  even  without  active  participation  therein  on  his  part,  would 
be  sufficient  to  defeat  his  title,  is  not  prejudicial  error. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Marion  county ;  the  Hon.  B.  E.  Burroughs,  Judge,  presiding. 

Mr.  Clahe  Varnum,  and  Mr.  S.  L.  Dwight,  for  the  plamtiflf 
in  error : 

A  fraudulent  sale  or  conveyance  is  one  in  which  the  object, 
tendency  or  effect  is  to  defraud  another,  or  the  intent  in  which 
is  to  avoid  some  duty  or  debt  due  by  or  incumbent  upon  the 
party  making  it.  Wait  on  Fraud.  Con.  sec.  15;  Addison's 
Law  Die.  title  "Fraudulent  Conveyances;"  2  Kent's  Com. 
440 ;  1  Story's  Eq.  Jur.  sees.  349,  352 ;  McKibbin  v.  Martin, 
64  Pa.  St.  352. 

There  must  be  a  concurrence  of  three  elements :  a  creditor 
to  be  defrauded,  a  debtor  intending  to  defraud,  and  a  convey- 
ance of  property  out  of  which  the  creditor  could  have  realized 
bis  claim  or  some  portion  thereof.,  0' Conner  v.  Ward,  60  Miss.  ' 
1036;  Hoyt  v.  Godfrey,  88  N.  T.  669. 

Withdrawing  from  the  jury  evidence  tending  to  prove  the 
defendant's  case  was  error.    HoUiday  v.  Burgess,  34  Bl.  193 ; 
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Merricks^Y.  Davis,  65  id.  319;  Craig  v.  Peaks,  22  id.  185; 
Kohl  V.  Lindley,  39  id.  195;   Crowley  v.  Croicley,  80  id.  469. 

Notice  of  the  fraudulent  intent  of  the  seller  is  suflS^ient  to 
invalidate  the  title  to  the  property  sold,  in  the  hands  of  the 
purchaser  with  such  notice.  Cowling  v.  Estes,  15  Bradw.  255 ; 
Steere  v.  Hoagland,  39  111.  264 ;  50  id.  377 ;  Boies  v.  Henney, 
32  id.  130 ;  Butters  v.  Hauf/hwout,  42  id.  18  ;  Cochran  v.  Stew- 
art, 21  Minn.  435;  Caldwell  y.  Bartlett,  3  Duer,  353;  Bevoe 
V.  Brandt,  53  N.  Y.  462;  Crawford  v.  Kifsey,  55  Ala.  282; 
Loeh  V.  Flash,  65  id.  226 ;  Goetz  v.  Tlanchett,  40  111.  App.  206  ; 
Brown  v.  Riley,  22illl.  45;   RothgerberY.  Gough,  52  id.  436. 

Notice  of  the  Tendor*s  fraudulent  intent  is  per  se  evidence 
of  mala  fides,  and  renders  the  sale  fraudulent,  without  refer- 
ence to  the  purchaser's  actual  intent.  Hanchett  v.  Goetz,  25 
Bradw.  445. 

One  who  buys  with  notice  of  the  fraud  of  his  vendor  in  ob- 
taining property  is  not  a  bona  fide  purchaser.  Meacham  v. 
CoUignon,  7  Daly,  402 ;  Stearns  v.  Gage,  79  N.  Y.  10? ;  Rateau 
V.  Bernard,  3  Blatch.  244;  Railroad  Co.  v.  Kennedy,  70  111, 
361 ;  Jewett  v.  Cook,  81  id.  260. 

A  purchaser  who  pays  a  valuably  consideration  is  not  pro- 
tected if  he  has  knowledge  of  the  fraudulent  intent,  or  of  facts 
suSicient'to  put  him  on  inquiry.  Gill  v.  Crosby,  63  111.  190; 
Hancliett  v.  Kimbark,  118  id.  121 ;  Slattery  v.  Stewart,  45  id, 
'  293 ';  Doyle  v.  Teas,  4  Scam.  202 ;  Cowling  v.  Estes,  15  Bradw. 
253. 

Whatever  is  sufficient  to  put  a  subsequent  purchaser  upon 
inquiry  as  to  the-acts  of  others  must  be  considered  legal  notice. 
Hatch  V.  Bigelow,  39  111.  546 ;  Harper  v.  Ely,  56  id.  179 ; 
Bahcock  v.  Lisk,  57  id.  327;  Bent  v.  Coleman,  89  id.  364; 
Railroad  Co,  v.  Kennedy,  70  id.  350 ;  Shephards.on  v.  Stevens, 
71  id.  646;  Russell  v.  Ransom,  76  id.  167;  Watt  v.  Scofield, 
id.  261. 
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Messrs.  W.&  E.  L.  Stoker,  for  the  defendant  in  error: 

An  insolvent  debtor  may  prefer  one  creditor  by  paying  him 
in  full.  Wood  v.  Shaiv,  29  111.  444;  Waddams  v.  Humphrey, 
22  id.  661 ;  Gray  v.  St.  John,  35  id.  237 ;  Payne  v.  MiUer, 
103  id.  442 ;   Tomlinson  v.  Matthews,  98  id.  178. 

Charles  Beinhardt  was  an  innocent  third  party.  Spicer  v. 
Robinson,  73  111.  519. 

To  impeach  a  sale  for  fraud,  both  vendor  and  vendee  must 
participate  in  the  fraud,  or  be  shown  to  have  intended  to  com- 
mit the  fraud.  Hatch  v.  Jordan,  74  111.  417 ;  Samuel  v.  Agncw, 
80  id.  553. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  Adolph'L.  Bein- 
hardt against  W.  Scott  Mathews,  to  recover  a  stock  of  jewelry. 
The  defendant  pleaded  non  cepit,  non  detinet,  property  in  John 
W.  Poe,  and  two  special  pleas  of  justification  as  sheriflF  of 
Marion  county,  under  two  writs  of  attachment  against  the 
property  of  John  W.  Poe,  one  in  favor  of  C.  H.  Knight  &  Co., 
and  the  other  in  favor  of  the  Meriden  Brittania  Company. 
At  the  trial,  the  verdict  of  the  jury  and  judgment  of  the  court 
were  in  favor  of  the  plaintiff,  and  that  judgment  haying  been 
affirmed  by  the  Appellate  Court,  the  judgment  of  affirmance 
is  now  brought  to  this  court  by  writ  of  error. 

In  the  year  1888,  and  for  several  years  prior  thereto,  John 
W.  Poe  was  engaged  in  the  jewelry  business  at  Centralia, 
Marion  county,  and  was  the  owner  of  a  small  stock  of  jewelry. 
Near  the  close  of  the  year  1888,  he  became  largely  indebted 
and  insolvent,  he  having  during  the  latter  part  of  that  year, 
purchased  a  large  quantity  of  goods,  consisting  principally  of 
diamonds,  valuable  watches  and  other  costly  goods,  amount- 
ing to  from  $12,000  to  $16,000.  During  the  time  he  was 
carrying  on  the  business,  he  -had  borrowed  various  sfims  of 
money,  at  different  times,  from  John  C.  Fears,  his  brother-in- 
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law,  who  resided  at  St.  Louis,  Missouri,  and  was  still  indebted 
to  him  to  a  considerable  amount  for  such  loans. 

Just  prior  to  his  failure,  he  seems  to  have  applied  to  Fears 
for  a  further  loan,  which  was  refused,  but  Fears,  on  the  27th 
or  28th  day  of  December,  1888,  came  to  Gentralia  to  see  how 
matters  stood,  and  finding  them,  as  he  says,  in  a  pretty  bad 
shape,  he  bought  Foe's  stock  of  goods,  which  at  that  time  in- 
voiced at  about  $2700,  paying  him  therefor  by  giving  him 
credit  for  th^  amount  of  the  invoice  on  his  indebtedness.  This 
left  a  considerable  balance  of  the  indebtedness  still  unpaid. 
The  evidence  shows  that  but  a  very  small  part  if  any  of  the 
goods  which  constituted  Foe's  recent  purchases  were  in  his 
store  at  that  time,  and  nothing  is  shown  as  to  what  had  be- 
come of  them.  Fossession  of  the  stock  of  goods,  and  of  the 
store  in  which  they  then  were,  was  turned  over  to  Fears  at 
the  time  of  the  sale  to  him,  and  he  left  them  in  the  possession 
of  E.  L.  Stoker,  his  attorney  and  agent,  and  returned  to  St. 
Louis  the  next  morning.     ^ 

Adolph  L.  Beinhardt,  the  glaintiflF,  had  formerly  been  in 
Foe's  employ,  but  had  not  been  with  him  for  one  or  two  years 
prior  to  the  failure.  The  d^y  after  the  sale'  to  Fears,  Stoker 
met  the  plaintiff  and  said  to  him  that  he  had  a  stock  of  goods 
which  he  wished  to  sell  to  him,  and  the  plaintiff  asking  what 
stock.  Stoker  explained  that  Fears  had  bought  Foe's  stock. 
The  plaintiff  then  said  that,  he  did  not  have  money  enough 
to  buy  the  stock,  but  would  like  to  buy  it  if  he  could  get  his 
father  to  help  him.  Stoker  then  proposed  to  the  plaintiff  to 
go  with  him  to  see  his  father  about  the  matter.  They  accord- 
ingly went  to  Lebanon,  Illinois,  .where  the  plaintiff's  father 
lived,  and  laid  the  matter  before  him,  and  he,  to  satisfy  himself 
as  to  the  condition  and  value  of  the  stock,  and  the  advisability 
of  buying  it,  sent  Fred  Fessold,  his  son-in-law,  and  Charles 
Reinhardt  Jr.,  another  son,  to  Gentralia,  to  examine  the  goods. 
They  accordingly  went  and  made  the  examination,  and  after 
having  done  so,  they,  acting  on  behalf  of  Charles  Reinhardt  Sr.^ 
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the  plaintiff's  father,  offered  Stoker  $1500  for  the  stock, 
which  offer  was  refused.  They  finally  offerc^d  $1600,  which 
Stoker  declined  to  accept  without  i&rst  consulting  Fears.  This 
was  on  the,  31st  day  of  December,  and  on  that  day,  Stoker, 
Pessold  and  Charles  Reinhardt  Jr.  went  to  St.  Louis  to  lay 
the  gffer  before  Fears. ^  The  latter  accepted  the  offer,  and  a 
bill  of  sale  of  the  stock  of  goods,  furniture,  fixtures,  etc.,  was 
made  out  and  signed  by  Fears,  running  from  him  to  the  plain- 
tiff, and  bearing  date  January  1,  1889.  The  next  morning 
Stoker,  acting  for  Fears,  and  Pessold  and  Charles  Beinhardt 
Jr.  went  to  Lebanon,  and  there  tl^e  sale  was  consummated, 
the  bill  of  sale  and  the  key  to  the  store  being  delivered  to 
Charles  Beinhardt  Sr.,  and  he  paying  therefor  $900  in  cash, 
and  giving  his  note  for  the  residue  of  the  purchase  money, 
which  note  was  afterwards  paid.  The  purchase  was  made  by 
Charles  Beinhardt  Sr.  for  the  purpose  of  setting  up  his  son, 
the  plaintiff,  in  the  jewelry  business,  and  upon'  the  comple- 
tion of  the  purchase,  he  sent  the  bill  of  sale  and  the  key  of 
the  store  to  the  plaintiff  at  Centralia,  and  the  latter  thereupon 
took  possession  of  the  ^tore  and  goods. 

There  is  evidence  tending  to  show  that  the  plaintiff,  and 
perhaps  his  father,  at  and  prior  to  the  time  of  the  purchase, 
knew  that  Poe  had  failed  in  business  and  become  insolvent, 
but  beyond  this,  so  far  as  we  are  able  to  discover,  there  is  no 
evidence  of  any  knowledge  on  their  part  or  of  notice  to  them 
of  any  fraudulent  transaction  on  the  part  of  Poe.  A  few  days 
after  the  plaintiff  took  possession,  the  attaching  creditors  sued 
out  their  writs  of  attachment,  and  caused  the  same  to  be 
levied  upon  the  stock  of  goods  in  question  as  the  property  of 
Poe.  To  regain  possession  of  the  gooc^s  the  plaintiff  there- 
upon sued  out  this  writ  of  replevin. 

The  theory  upon  which  the  attachments  were  levied  was, 
that  the  sale  by  Poe  to  Fears,  and  the  sale  by  Fears  to  the 
plaintiff,  or  to  the  plaintiff's  father  for  the  plaintiff,  were  made 
with  intent  to  hinder,  delay  and  defraud  the  creditors  of  Poe, 
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and  that,  as  against  them,  such  sales  were  void,  so  as  to  en- 
able them  to  still  treat  the  goods  as  the  property  of  Poe,  and 
to  levy  upon  them  as  his.  As  all  contested  questions  of  fact 
are  conclusively  settled  by  the  judgment  of  the  Appellate 
Court,  the  question  whether  these  sales  were  fraudulent  in 
fact  must  be  deemed  to  have  been  conclusively  determined  in 
the  plaintiff's  favor,  and  the  judgment  of  the  Appellate  Court 
must  be  affirmed,  unless  it  appears  that  material  errors  of 
law  intervened  in  the  rulings  of  the  trial  court. 

The  first  assignment  of  error  to  which  our  attention  is 
directed  calls  in  question  an  instruction  given  to  the  jury  at 
the  instance  of  the  plaintiff,  withdrawing  certain  evidence 
which  had  been  offered  on  behalf  of  the  defendant,  and  direct- 
ing the  jury. to  disregard  it.  The  evidence  thus  withdrawn 
related  to  the  purchase  of  goods  by  Poe  from  the  attaching 
creditors  and  others  during  the  few  months  prior  to  his  fail- 
ure, the  circumstances  under  which  those  purchases  were 
made,  and  the  representations  by  Poe  as  to  his  financial  cir- 
cumstances and  standing,  and  upon  the  strength  of  which  he 
was  enabled  to  obtain  credit  from  the  attaching  creditors  and 
others.  This  evidence,  if  it  had  any  bearin]g  at  all,  tended  to 
show  fraud  on  the  part  of  Poe  in  the  p^irchase  of  the  goods, 
which  might  perhaps  have  justified  the  sellers  in  rescinding 
the  sales  and  in  reclaiming  the  goods  sold.  It  was  admitted 
over  the  plaintiff's  objection,  on  the  statement  by  the  defend- 
ant's counsel  that  he  expected  to  be  able  to  connect  the  plain- 
tiff with  it.  But  no  evidence  having  that  effect  beitig  given, 
the  jury,  at  the  close  of  the  trial,  were  instructed  to  disregard 
the  evidence  thus  objected  to.  We  think,  under  the  circum- 
stances, the  instruction  was  proper.  It  is  not  claimed  that 
the  goods  thus  purchased  by  Poe  formed  a  part,  or  at  most 
any  considerable  part,  of  the  stock  of  goods  now  in  contro- 
versy. If  any  portion  of  them  went  into  the  stock,  and  were 
there  at  the  time  the  plaintiff  purchased,  they  are  unidenti- 
fied.    But  however  that  may  be,  it  is  clear  that  frauds  com- 
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mitted  by  Poe,  in  which  the  plaintiflP  did  not  participate,  and 
of  which  he  had  no  notice,  can  not  be  received  for  the  purpose 
of  defeating  his  title  to  the  goods  purchased  by  him.  Before 
a  sal^  of  property  can,  as  against  the  purchaser,  be  pro- 
nounced void  on  the  ground  of  fraud,  it  must  appear  that  he 
participated  in,  or  at  least  had  notice  of  the  fraud,  at  the  time 
he  purchased,  and  in  the  absence  of  such  proof,  evidence  of 
frauds  by  the  seller  alone  is  wholly  immaterial. 

The  defendant's  counsel  have  attempted  to  criticize  most  of 
the  other  rulings  of  the  trial  court  in  the  instructions  to  the 
jury,  but  on  careful  examination  of  the  instructions,  we  are 
disposed  to  hold  that,  under  the  evidence  in  the  case,  they  are 
in  no  respect  materially  erroneous.  The  first  and  second  in* 
structions  given  for  the  plaintiff  are  as  follows : 

1.  "The  court  instructs  the  jury  that  fraud  can  not  be  pre- 
sumed, but  must  be  proved. 

2.  "That  fraud  is  never  to  be  imputed  where  the  transac- 
tion may  be  fairly  reconciled  with  honesty,  and  if  the  weight 
of  evidence  is  in  favor  of  that  conclusion,  it  should  always 
be  adopted." 

The  first  of  these  instructions  is  objected  to.  That  it  an- 
nounces a  correct  proposition  of  law  as  applied  to  this  case, 
can  not  be  doubted.  It  may  be  admitted  that  there  are  cases 
where  the  law  will  raise  a  prima  facie  presumption  of  fraud, 
BO  as  to  throw  upon  the  party  implicated,  the  burden  of  ex- 
culpating himself,  as  in  case  of  dealings  by  a  guardian  with 
his  ward,  or  by  an  attorney  with  his  client,  and  in  other  cases 
of  dealings  between  parties  holding  fiduciary  relations  to  each 
other,  but  no  such  presumption  arises  in  this  case.  Here  no 
such  relations  between  the  parties  exist,  and  their  transactions 
must  be  held,  prima  facie,  to  be  fair  and  honest,  and  conse* 
quently,  before  fraud  can  be  held  to  exist,  it  must  be  proved. 

Nor  do  we  think  the  instruction  obnoxious  to  the  objection 
made  to  it,  viz.,  that  it  must  have  been  understood  by  the 
jury  as  holding  that  fraud  must  be  proved  by  direct  evidence 
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and  not  by  ciroumstapces.  There  is  certainly  nothing  in  the 
language  used  warranting  or  even  suggesting  that  view.  It 
simply  holds  that  fraud  must  be  proved,  but  does  not  attempt 
to  deal  in  the  least  with  the  question  of  the  mode  of  proof. 
And  when  read  in  connection  with  the  second  instruction 
which  immediately  follows  it,  and  in  fact  forms  with  it  one 
continuous  proposition,  it  is  clear  that  there  was  no  possible 
danger  that  the  jury  were  misled  in  the  way  supposed. 

The  third,  fourth  and  fifth  instructions  given  for  the  plain- 
tiff may  be  considered  together,  and  are  as  follows : 

3.  "The  court  instructs  you  for  the  plaintiff,  that  an  at- 
taching creditor  can  acquire  through  his  attachment  no  higher 
or  better  right  to  the  property  or  assets  attached  than  the 
defendant  in  the  attachment,  (in  this  case  John  W.  Poe),  had 
when  the  attachment  was  issued,  unless  the  said  creditor  can 
show  fraud  or  collusion  between  the  said  defendant  in  attach- 
ment in  this  case,  and  A.  L.  Beinhardt,  to  injure  or  impair 
the  rights  of  said  creditor. 

4.  "The  court  instructs  the  jury  for  the  plaintiff,  that  al- 
though you  may  believe  from  the  evidence,  that  the  sale  by  Poe 
to  Fears  was  made  or  contrived  with  the  intent  or  purpose 
to  delay  his  creditors,  yet,  before  you  can  find  for  defendant 
Mathews,  you  must  also  believe,  from  a  preponderance  of 
the  evidence,  that  Reinhardt  contrived  the  conveyance,  with 
malice,  fraud,  covin,  collusion  or  guile,  for  the  purpose  of  hin- 
dering or  delaying  said  creditors. 

5.  "The  court  instructs  the  jury  for  the  plaintiff,  that  an 
innocent  third  party  is  to  be  protected  in  his  rights  of  pur- 
chase* and  payment  of  money,  and  in  this  case,  unless  you 
believe,  from  the  evidence,  that  the  plaintiff  confederated  with 
Poe  and  Fears  and  purchased  the  goods  to  hinder  and  delay 
Poe's  creditors  in  the  collection  of  their  debts,  and  was  not  a 
bona  fide  purchaser,  your  verdict  should  be  for  the  plaintiff.*^ 

Although  these  instructions  are  all  vigorously  assailed,  we 
are  unable  to  see  any  material  error  in  them,  especially  as 
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applied  to  the  evidence  in  this  case.  The  third  instruction 
merely  announces  the  principle  that,  an  attaching  creditor 
acquires  no  better  right  to  the  property  attached  than  the  de- 
fendant in  the  attachment  had  at  the  time  of  the  levy,  unless 
fraud- or  collusion  between  him  and  his  vendee  is  shown,  but 
no  attempt  is  made  to  define  what  would  constitute  such  fraud 
and  collusion  as  would  render  the  sale  void  as  against  cred- 
itors. It  in  no  way  contravenes  the  rule  that  notice  to  the 
vendee  of  the  fraudulent  intent  of  the  vendor  makes  him  par- 
ticipant of  the  fraud.  But  even  admitting  tliat  the  instruction 
is  technically  defective  in  failing  to  recognize  the  rule,  that 
notice  to  the  vendee  of  the  fraudulent  intent  of  his  vendor, 
would,  of  itself,  without  any  active  participation  on  his  part 
in  the  fraud,  render  the  sale  void  as  to  creditors,  we  find  no 
evidence,  and  none  is  pointed  out,  which,  in  our  judgment, 
tends  to  charge  the  plaintiff  with  notice  of  such  fraudulent 
intent.  It  is  true  that  plaintiff  knew  that  Poe  had  failed  in 
business  and  become  insolvent,  but  that  fact  alone  did  not 
import  a  fraudulent  intent, -nor  was  it  sufficient  to  put  the 
plaintiff  on  inquiry  for  such  intent.  A  party  who  has  become 
insolvent,  so  long  as  he  retains  dominion  over  his  property, 
has  a  right  to  dispose  of  it,  and  an  intending  purchaser,  unless 
something  more  than  the  mere  fact  of  insolvency  is  brought 
to  his  attention,  may  purchase  and  obtain  a  good  title,  even 
as  against  creditors. 

The  fourth  instruction  merely  holds  that  if  the  sale  by  Poe 
to  Fears  was  fraudulent,  the  plaintiff's  title  can  not  be  suc- 
cessfully assailed,  unless  it  is  shown  that  he  was  participant 
in  the  fraud.  What  we  have  said  in  relation  to  the  third  in- 
struction applies  here.  As  there  was  no  evidence  tending  to 
charge  Reinhardt  with  notice  of  any  fraud  in  the  sale  to  Fears, 
we  are  unable  to  see  how  the  failure  of  the  instruction  to  hold 
that  notice  to  Reinhardt  of  such  fraud,  even  without  active 
participation  therein  on  his  part,  would  be  suflBcient  to  defeat 


Digitized  by 


Google 


Matbews  v.  Beinhabdt.  645 

.    Opinion  of  the  Conrt. 

his  title,  was  prejudicial  error.    Substantially  the  same  obser- 
vation applies  to  the  fifth  instruction. 

The  plaintiff's  eighth  instruction  was  as  follows : 

8.  "The  court  instructs  the  jury,  for  the  plaintiff,  that  the 
sale  and  purchase  of  goods  for  a  less  sum  than  the  actual  cash 
value  is  not  fraudulent,  and  although  you  may  believe,  from 
the  evidence,  that  Keinhardt  purchased  the  goods  for  les^  than 
their  real  value  from  Fears,  that,  of  itself,  is  not  evidence  of 
fraud  or  circumvention  on  the  part  of  Reinhardt,  and  if  you 
believe  Reinhardt  acted  in  good  faith,  you  should  find  for  the 
plaintiff." 

The  general  rule  is,  that  mere  inadequacy  of  price  is  not  of 
itself  a  ground  for  setting  aside  a  transfer  of  goods  as  fraud- 
ulent. Yet  the  inadequacy  may  be  so  great  as  to  amount,  of 
itself,  to  evidence  of  fraud.  But  the  inadequacy  of  which  the 
instruction  treats  does  not  apply  to  the  price  paid  by  Fears 
to  the  insolvent  debtor,  but  to  the  price  paid  by  the  plaintiff, 
or  rather  by  the  plaintiff's  father,  to  Pears.  Clearly,  if  Fears 
paid  Poe  an  adequate  price,  the  fact  that  he  sold  them  to 
Reinhardt  for  less  than  their  actual. value  has  of  itself  no 
tendency  to  charge  the  purchaser  from  him  with  any  fraud  of 
which  the  defendants  in  this  suit  can  take  a'dvantage. 

Several  other  criticisms  upon  the  rulings  of  the  trial  court 
in  the  instructions  are  made  by  counsel,  which  we  do  not  deem 
of  sufiQcient  importance  to  require  discussion.  It  is  suflScient 
to  say  that  we  have  duly  considered  them,  and  are  of  the 
opinion  that  they  are  without  substantial  merit.  We  find  no 
material  errors  in  the  record,  and  the  judgment  of  the  Appel- 
late Court  will  accordingly  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Phillips,  having  heard  this  case  in  the  Appel- 
late Court,  took  no  part  in  its  decision  here. 
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Frank  X.  Sohattgbn 
Adolph  Holnback. 

Filed  at  Springfield  April  2, 1894. 

1.  Malicious  PKOSECUTION — gist  of  the  action — defective  complaint. 
It  is  nob  uecessary,  in  order  to  sustain  this  action,  to  show  that  the 
affidavit,  information  or  indictment  properly  charged  the  offense  for 
which  the  plaintiflE  was  prosecuted.  The  gidt  of  the  action  is  the  crimi- 
nal prosecution,  instituted  witli  malice  and  without  probable  cause, 
resulting  in  damage  to  the  plaintiff,  by  depriving  him  of  his  liberty, 
injuring  his  reputation  or  putting  him  to  expense.  These  concur  in 
a  prosecution  upon  an  insufficient  information,  the  same  as  upon  a 
sufficient  one.  ' 

2.  Same — probable  cause — question  for  the  jury.  Where  the  facts 
relied  on  as  showing  probable  cause  are  controverted,  it  is  very  clear 
that  they  must  be  settled  by  the  verdict  of  a  jury  before  the  court  can 
apply  the  law  to  them.  In  such  case,  the  practice  in  this  State  is  to 
treat  it  as  a  mixed  question  of  law  and  fact,  to  be  submitted  to  the  jury, 
under  instructions  as  to  what  amounts,  in  law,  to  probable  cause. 

3.  On  the  trial  of  an  action  for  malicious  prosecution,  the  jury,  on 
behalf  of  the  defendant,  were  instructed,  that  if  they  "believe,  from 
the  evidence,  that  the  defendant,  when  he  instituted  the  prosecution 
complained  of,  honestly  believed  the  plaintiff  was  guilty  of  the  offense 
charged,  and  the  defendant's  belief  was  founded  on  a  knowledge  of 
circumstances  tending  to  show  guilt,  and  sufficient  to  induce  in  the 
mind  of  an  ordinarily  reasonable,  cautious  man  the  belief  of  such  guilt, 
then  such  belief  on  the  part  of  the  defendant  negatives  the  idea  of  the 
want  ot  probable  cause :"  Held,  that  the  question  of  probable  cause 
liaving  been  properly  submitted  to  the  jury,  this  court,  being  without 
means  of  knowing  what  particular  facts  were  found,  was  powerless  to 
determine,  as  matter  of  law,  whether  probable  cause  existed  or  not. 

4.  Same — advice  of  counsel  —  as  a  defense.  An  ^  instruction  in  an 
action  for  malicious  prosecution,  which  seeks  to  present  the  advice  Of 
an  attorney  as  a  defense,  should  state  that  the  attorney  consulted  was 
in  good  standing  for  skill,  prudence  and  fairness,  and  show  that  the 
advice  was  sought  in  good  faith. 

5.  The  good  faith  with  which  the  advice  is  sought,  as  well  as  fol- 
lowed, is  of  the  first  importance.  The  accuser  must  not  only  have 
reason  to  believe  the  party  guilty,  but  he  must  honestly  so  believe,  in 
fact ;  and  he  should  state  to  his  attorneys  the  facts  and  circumstances 
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tending  to  show  probable  cause,  and  not  his  own  conclusion  of  guilt, 
h  he  desires  to  place  himself  in  a  position  to  insist  on  an  instruction 
as  to  the  defence  of  the  advice  of  counsel. 

6.  HabmijESS  ebbob — in  excluding  evidence.  The  refusal  to  allow 
certain  questions  to  be  asked  will  afford  no  ground  of  reversal,  where 
the  party  complaining  has  had  the  full  benefit  of  the  testimony  ex- 
cluded by  questions  allowed. 

7.  IvsTBVCTiovs— need  not  be  repeated.  There  is  no  ^rror  in  refusing 
an  instruction  which  is  fully  covered  by  two  others  which  are  given. 

Wbit  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Jersey  county ;  the  Hon.  Cyrus  Epleb,  Judge,  presiding. 

Mr.  J.  S.  Carr,  and  Mr.  H.  W.  Pogub,  for  the  plaintiflF  in 
6rror : 

A  party  ought  not  to  be  held  guilty,  when  he  sets  in  motion 
Ik  criminal  prosecution,  simply  because  he  fails  to  convict  the 
person  accused,  or,  indeed,  in  every  case  where  he  fails  to 
show  the  party  was  guilty.  The  policy  of  the  law  is  rather  to 
encourage  the  prosecution  of  criminals  alleged  to  be  guilty  of 
grave  offenses ;  but  if  the  prosecuting  witness  is  to  be  mulcted 
in  damages  for  an  honest  error  in  judgment,  few  prudent  men 
would  run  the  hazard  of  instituting  a  criminal  prosecution. 
It  is  suflScient  if  there  is  probable  cause,  whether  the  accused 
is,  in  fact,  guilty  or  not.     Ames  v.  Snider,  69  111.  376. 

The  bad  character  of  the  plaintiflF  is  ground  of  augmenting 
a  suspicion  against  him.  It  tends  to  increase  the  probable 
cause.  Israel  v.  Brooks,  23  111.  676 ;  Anderson  v.  Friend,  71 
id.  479. 

The  affidavit  failed  to  give  the  court  jurisdiction.  Hotish  v. 
People,  75  111.  488;   Moak's  Underbill  on  Torts,  192. 

Malice  and  want  of  probable  cause  are  necessary  to  the 
action.  Jacks  v.  Stirnpson,  13  111.  703 ;  Wade  v.  Walden,  23 
id.*  426. 

The  question  of  probable  cause  is  made  up  of  law  and  fact. 
It  is  a  mixed  question.     Wade  v.  Walden,  23  111.  426 ;  Israel 


Digitized  by 


Google 


648  SCHATTGEN  V.  HoLNBACS. 

1 — '- . ^ ________________ -^ 

Brief  for  the  Defendant  in  Error.    Opinion  of  the  Court. 


V.  Brooksy  id,  676;   1  Greenleaf  on  Evidence,  sec.  406;  Ro8» 
V.  Innis,  26  slW.  269 ;   Ames  v.  Snider,  69  id.  376 ;  Angeto  v. 
.  Faul,  85  id.  108. 

Mr.  Thomas  F.  Perns,  and  Mr.  0.  B.  Hamilton,  for  the  de- 
fendant in  error: 

To  protect  himself  the  defendant  must  make  a  fnll  state- 
ment of  all  material  facts.  He  will  not  be  protected  if  he 
makes  a  garbled  and  untrue  statement.  Roy  v.  Goings,  112 
HI.  656 ;  Biedler  v.  Bierwart,  26  111.  App.  422. 

An  action  for  malicious  prosecution  will  lie  for  instituting  a. 
criminal  prosecution  on  a  complaint  which  does  not  show  an 
offense  committed.  Newell  on  Malicious  Prosecution,  p.  29, 
Bees.  21,  22;  2  Greenleaf  on  Evidence,  (13th  ed.)  sec.  449; 
Bishop  on  Non-Contract  Law,  sec.  228 ;  14  Am.  &  Eng.  Ency. 
of  Law,  68,  notes  2,  3 ;  Shaul  v.  Brown,  28  Iowa,  37;  Dennis^ 
V.  Ryan,  65  N.  Y.  385. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

Appellee  brought  his  action  on  the  case  against  appellant 
for  a  malicious  prosecution,  in  the  circuit  court  of  Jersey 
county,  and  there  recovered  a  judgment  for  $1000.  That 
judgment  has  been  affirmed,  and  the  record  is  brought  before- 
us  by  this  writ  of  error. 

The  case  was  tried  in  the  circuit  court  upon  the  second 
count  of  the  declaration,  which  alleged  that  the  defendant 
instituted  a  prosecution  in  the  county  court  of  said  county,, 
against  the  plaintiff,  for  selling  the  flesh  of  a  diseased  animal, 
maliciously  and  without  any  reasonable  or  probable  cause,  of 
which  charge  he  was  afterwards,  upon  trial  by  a  jury,  duly 
acquitted  and  discharged.     The  plea  was,  not  guilty. 

A  hrief  summary  of  the  facts  pertaining  to  the  prosecution 
declared  upon,  is  as  follows:  The  parties  had  resided  in 
Jerseyville  for  many  years.  They  were  butchers,  and  each 
kept  a  meat  market  in  that  place.    Each  had  previously  sued 
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the  other,  and  they  were  not  on  speaking  terms  with  each 
other.  In  April,  1890,  the  plaintiff  bought  four  head  of  beef 
steers  from  one  Campbell,  some  distance  from  JerseyTille. 
One  of  them  had  a  "lump"  or  "knot"  on  the  right  upper  jaw, 
between  the  eye  and  nostril.  They  were  driven  from  about 
eight  o'clock  in  the  morning  until  three  in  the  afternoon,  and 
the  one  described  was  slaughtered  about  an  hour  later  by 
plaintiff  and  the  beef  sold  in  his  market.  The  theory  of  the 
prosecution  in  the  county  court  was,  that  the  steer  was  dis- 
eased with  "lumpy  jaw."  On  the  trial  of  the  case  the  princi- 
pal controversy  was  as  to  whether  the  defendant  had  probable 
Cause  for  believiflg  and  making  the  charge  that  the  animal 
was  so  diseased.  That  he  had  a  lump  on  the  jaw,  was  slaugh- 
tered by  plaintiff,  and  sold  for  food,  was  not  denied  upon  this 
trial,  but  the  plaintiff  claimed,  and  proved  by  Campbell,  of 
whom  he  purchased  the  steer,  the  butclier  who  slaughtered 
him,  and  others,  that  the  blemish  was  a  small,  hard  knot, 
about  the  size  of  a  white  walnut,  their  testimony  tending 
strongly  to  prove  that  it  was  an  enlargement  of  the  bone,  not 
affecting  the  flesh,  and  Campbell  accounted  for  it  by  his  hav- 
ing knocked  out  several  of  the  teeth,  to  relieve  the  animal,  as 
he  says,  of  "tooth  ache."  On  the  other  hand,  the  defendant 
and  other  witnesses  testified  that  the  enlargement  was  some 
four  inches  long,  extending  from  near  the  eye  to  the  nostril, 
being  in  the  form  of  the  two  hands  with  the  palms  together, 
and  "a  lump  or  knot  in  the  center."  Some  of  these  witnesses 
say  it  had  the  appearance  of  the  disease  known  as  "lumpy 
jaw;"  also,  that  the  animal,  by  its  general  appearance  and 
loss  of  flesh,  indicated  that  it  had  that  disease^  and  it  was 
insisted,  on  belialf  of  the  defendant,  that  from  these  facts  he 
had  probable  cause  for  believing  the  steer  was  so  diseased. 
He  also  relied  upon  the  defense  of  having  taken  and  acted 
upon  the  advice  of  counsel  in  instituting  the  prosecution. 

The  first  ground  of  reversal  urged  is,  that  the  trial  court 
erroneously  treated  the  question  of  probable  cause  as  one  of 
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fact.  In  the  original  argament  (his  contention  is  based  on 
the  refusal  to  give  two  instructions  asked  on  behalf  of  the  de- 
fendant. These  instructions  pertain  to  the  defense  of  having 
acted  under  the  advice  of  counsel.  The  first  attempts  to  lay 
down  the  rule,  that  if  the  facts  were  laid  before  the  State's 
attorney  of  the  county  and  the  prosecution  advised  by  him, 
the  defendant  could  not  be  held  liable.  The  other  is^'to  the 
same  effect,  except  that  it  attempts  to  state  the  rule  as  to 
legal  advice,  generally.  At  the  request  of  the  defendant  the 
court  did  give  this  instruction : 

"If,  from  the  evidence,  the  jury  believe  that  before  the  de- 
fendant began  the  prosecution  mentioned  in  the  evidence  he 
went  to  the  State's  attorney,  H.  W.  Pogue,  and  to  two  other 
attorneys  of  reputable  standing  in  tbeir  profession,  and  fully, 
fairly  and  truthfully  stated  to  each  of  them  all  the  facts  and 
circumstances  within  his  knowledge,  information  and  belief, 
and  which  he  could  then  ascertain  by  due  diligence,  touching 
the  supposed  offense  by  Adolph  Holnback,  and  that  he,  in 
good  faith,  sought  and  obtained  the  advice  of  said  State's  at- 
torney and  such  other  attorneys,  and  that  they  advised  him 
that  he  had  reasonable  cause  to  institute  the  criminal  proceed- 
ings against  the  plaintiff,  Holnback,  which  are  complained 
of  in  this  case,  and  that  thereupon  the  defendant,  Schattgen, 
in  good  faith  acted  upon  such' advice,  and  whilst  so  doing 
began  and  prosecuted  the  action  complained  of  in  thi?  cause, 
then  the  plaintiff  can  not  maintain  this  suit  against  him, 
whether  Holnback  was  guilty  of  the  offense  charged  against 
him  by  Schattgen  or  not,  and  the  jury  should  in  such  case 
jBnd  for  the  defendant." 

The  Appellate  Court  held  that  the  two  refused  were  fairly 
covered  by  this  and  the  sixth,  given  at  the  instance  of  the 
plaintiff. 

In  view  of  the  defendant's  evidence  we  are  unable  to  see 
how  it  can  be  seriously  contended  that  the  giving  of  those  re- 
fused would  have  amounted  to  more  than  a  reiteration  of  the 
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rales  of  law  announced  in  the  one  here  set  forth.  But  neither 
of  those  refused  accurately  stated  the  rule  as  to  the  require- 
ment that  the  attorney  consulted  must  have  been  "in  good 
standing  for  skill,  prudence  and  fairness."  (Roy  v.  Goings, 
112  111.  656.)  The  first  also  lacks  the  essential  qualification 
that  the  advice  of  counsel  was  sought  in  good  faith.  The 
good  faith  with  which  the  advice  is  sought,  as  well  as  followed, 
is  of  the  first  importance.  (Ross  v.  Innis,  26  I\i.  259 ;  Ames 
V.  Snider,  69  id.  376;  Anderson  v.  Friend,  71  id.  475.)  The 
accuser  must  not  only  have  reason  to  believe  the  party  guilty, 
but  he  must  honestly  so  believe,  in  fact.  As  the  evidence  ap- 
pears in  this  record,  it  is  very  questionable  whether  the  defend- 
ant placed  himself  in  a  position  to  insist  on  instructions  as  to 
that  defense  at  all.  Instead  of  stating  to  the  attorneys  the 
facts  and  circumstances  upon  which  he  based  the  belief  that 
the  animal  was  diseased,  and  allowing  them  to  decide  whether 
there  was  probable  cause  for  that  belief,  he  stated  merely  his 
own  conclusion, — "said  he  was  right ;  that  there  was  no  ques- 
tion about  it,"  etc.  He  should  have*  stated  to  the  jury  fully 
the  facts  which  he  communicated  to  the  attorneys,  and  the 
question  was  then  for  it,  under  proper  instructions,  whether 
he  had  made  a  complete  and  fair  statement  to  such  attorneys, 
and  acted  in  good  faith,  under  their  advice.  (Anderson  v. 
Friend,  supra,  and  cases  cited.)  A  party  can  not  go  to  an 
attorney  and  assure  him  that  there  is  no  doubt  of  the  guilt  of 
another,  without  stating  fully  the  facts  upon  which  he  makes 
the  assertion,  and  then  shift  the  responsibility  of  a  prosecu- 
tion upon  the  attorney  because  he  advises  it.  But,  in  any 
view  of  the  evidence,  by  the  instruction  given,  the  defendant 
had  the  full  benefit  of  that  defense.  We  are  unable  to  see 
how  the  action  of  the  court  in  refusing  these  instructions  can, 
upon  any  theory  of  the  case,  be  construed  into  a  refusal  to 
treat  the  question  of  probable  cause  as  one  of  law.  They  were 
intended  to  submit  the  matter  to  the  jury,  to  be  determined 
according  to  the  facts,  as  was  done  in  other  instructions  given. 
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In  the  reply  brief  and  argument  of  counsel  for  plaintiff  in 
error  it  seems  to  be  contended  that  the  question  of  probable 
cause  should  be  passed  upon  by  this  court  as  one  of  law,  but 
how  it  is  so  presented  and  can  be  treated  we  are  at  a*ios8  to 
understand.  It  is  true  that  we  often  find  it  stated  that  prob- 
able cause  is  a  matter  of  la^,  to  be  determined  by  the  Qourt, 
and  where  the  facts  are  undisputed  that  is  doubtless  the  rule 
easy  of  application ;  but  where  the  facts  relied  upon  as  show- 
ing probable  cause  are  controverted,  and  the  evidence  as  to 
their  existence  is  conflicting,  it  is  very  clear  that  they  must 
be  settled  by  the  verdict  of  a  jury  before  the  court  can  apply 
the  law  to  thenr.  In  such  case  the  practice  in  this  State,  and 
many  others,  has  been  to  treat  it  as  a  mixed  question  of  law 
and  fact,  to  be  submitted  to  the  jury  under  instructions  as  to 
what  amounts,  in  law,  to  probable  cause.  (Newell  on  Mali- 
cious Prosecution,  278,  and  cases  cited  in  note  3.)  A  different 
practice  has  been  adopted  by  other  courts.  (Driggs  v.  Bur- 
ton, 44  Vt.  124 ;  Ball  v.  Rawles,  93  Cal.  222.)  But  we  dee  no 
good  reason  for  changing  the  practice  here.  Defendant's 
counsel  evidently  understood  the  mode  of  procedure  in  sucb 
trials  to  be  as  here  indicated.  They  submitted  no  questions 
to  the  jury  for  special  findings,  nor  did  they  ask  the  court'to 
instruct  the  jury  to  find  for  the  defendant.  On  the  contrary, 
they  submitted,  and  the  court  gave,  the  following  and  other 
like  instructions  on  behalf  of  the  defendant : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
when  he  instituted  the  prosecution  complained  of,  honestly 
believed  the  plaintiff  was  guilty  of  the  offense  charged,  and 
the  defendant's  belief  was  founded  on  a  knowledge  of  circum- 
stances tending  to  show  guilt,  and  sufficient  to  induce  in  the 
mind  of  an  ordinarily  reasonable,  cautious  man  the  belief  in 
such  guilt,  then  such  belief  on  the  part  of  the  defendant  neg- 
atives the  idea  of  the  want  of  probable  cause." 

The  question  >.then  having  been  properly  submitted  to  the 
jury  without  objection,  and  being  without  the  means  of  know- 
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ing  what  particular  facts  were  found,  we  are  powerlesB  to  de- 
termine, as  a  matter  of  law,  whether  probable  cause  existed  . 
or  not.  It  oan  not  be  said  the  facts  are  undisputed.  It  is 
true  that  it  was  not  denied  that  the  defendant^  consulted  with 
the  State's  attorney  and  other  lawyers,  but  it  was  not  ad- 
mitted that  he  acted  in  good  faith  in  doing  so,  or  that  he 
fully  and  fairly  stated  the  facts  within  his  knowledge,  or 
which,  by  the  use  of  due  care,  he  might  have  known.  These 
were  facts,  therefore,  to  be  settled  by  the  jury.  (Anderson  v. 
Friend,  supra,  and  cases  referred  to.)  We  are  of  the  opinion, 
then,  that  the  question  of  probable  cause  was  properly  submit- 
ted to  the  jury,  and  that  its  finding  and  judgment  of  affirmance 
in  the  Appellate  Court  conclusively  settle  it  against  plaintiff 
in  drror. 

It  is  objected  that  the  trial  court  improperly  sustained 
objections  to  certain  questions  propounded  by  counsel  for  de- 
fendant to  witnesses  Millen,  Cope  and  McReynolds,  touching 
the  reputation  of  plaintiff  for  slaughtering  and  selling  dis- 
eased animals.  Without  consuming  time  in  discussing  the' 
propriety  of  the  form  of  these  questions,  it  is  enough  to  say 
that  by  answers  to  other  questions  the  defendant  had  the  full 
benefit  of  the  testimony  of  these  witnesses  on  the  subject  of 
inquiry,  and  was  not,  therefore,  injured  by  the  ruling  of  the 
court  on  those  objected  to.  Millen  stated,  without  objection, 
"The  reputation  I  hear  is  that  he  has  a  habit  of  selling  bad 
meat."  And  on  cross-examination  he  stated  fully  that  he  "un- 
derstood his  reputation  to  be  bad.  Cope  was  asked,  "If  you 
know  the  general  reputation  of  Mr.  Holnback  in  the  county 
where  he  conducts  his  business,  for  selling  diseased  meats  of 
any  character,  prior  to  the  first  of  June,  1890,  you  may  state 
what  that  general  reputation  was."  A.  "Yes,  sir;  I  only  know 
what  I  have  heard."  Q.  "Was  that  good  or  bad?"  A.  "I 
should  think  at  the  time  it  was  bad."  McReynolds  was 
asked,  "Do-you  know  the  general  reputation  of  Adolph  Holn- 
back as  a  butcher,  prior  to  June,  1890,  for  selling  diseased 
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meat?"  A.  "I  know  nothing  personally, — I  should  think  I 
did."  Q.  "Was  that  reputation  good  or  bad?"  A.  "I  have 
heard  rumors  to  that  effect."  (Objected  to,  and  excluded.) 
Q.  "What  effect?  Is  that  reputation  good  or  bad  ?"  A.  "Well, 
I  would  not  consider  it  first  class." 

There  was  a  motion  in  arrest  of  judgment  on  the  alleged 
insufficiency  of  the  affidavit  made  by  the  defendant,  upon 
which  the  information  against  plaintiff  was  based,  as  set  forth 
in  the  declaration.  The  objection  to  the. affidavit  is,  that  it 
failed  to  state  that  the  plaintiff  sold,  or  kept  for  sale  or  of- 
fered to  sell,  diseased  meat  for  food.  It  is  said,  by  reason  of 
the  omission  of  the  words  "for  food,"  no  offense  was  charged 
tinder  the  statute,  and  therefore  no  jurisdiction  was  given  the 
county  court.  The  whole  argument  is  fallacious,  in  assum- 
ing the  insufficiency  of  the  affidavit.  It  did  allege  the  unlawful 
selling,  etc.,  and  also  states  that  it  was  done  contrary  to  the 
form  of  the  statute.  But  if  it  were  otherwise,  the  motion  in 
arrest  was  properly  overruled  for  the  reasons  stated  in  the 
opinion  of  the  Appellate  Court.  And  again,  it  is  not  neces- 
sary, in  order  to  sustain  an  action  for  malicious  prosecution, 
to  show  that  the  affidavit,  information  or  indictment  properly 
charged  the  offense  for  which  the  plaintiff  was  prosecuted. 
"The  gist  of  the  action  is  the  criminal  prosecution,  instituted 
with  malice  and  without  probable  cause,  resulting  in  damage 
to  the  plaintiff,  by  depriving  him  of  his  liberty,  injuring  his 
reptttation  or  putting  him  to  expense.  These  concur  in  a 
prosecution  upon  an  insufficient  information,  the  same  as 
upon  a  sufficient  one."  Shaul  v.  Brown,  28  Iowa,  37;  For- 
rest  V.  Collier,  20  Ala.  175 ;  Dennis  v.  Ryan,  65  N.  Y.  385. 

Other  grounds  of  reversal  have  been  urged,  some  of  them 
for  the  first  time  in  the  reply  brief  and  argument,  but  we  have 
j^iven  all  of  them  the^  attention  which  we  think  they  deserve, 
and  find  them  without  substantial  merit.  The  case  is  an  im- 
portant one,  and  we  have  endeavored  to  give  it  careful  con- 
sideration. 
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We  are  clearly  of  the  opinion  that  there  is  no  reversible 

error  of  law  in  the  record,  and  the  judgment  of  the  Appellate 

Court  must  be  afiSrmed. 

Judgment  affirmed. 
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Ellen  Hagbrty 

V. 

Patrick  Hagerty. 

Filed  at  Springfield  April  2y  1894. 

1.  Homestead— an  estate  in  land — how  it  passee.  Since  the  passage 
of  the  present  statute  the  homestead  is  an  estate  in  land,  vested  in  the 
person  designated  by  law,  and  passes  in  the  mode  provided  by  the 
statute. 

2.  Under  the  present  statute,  by  virtue  of  the  provisions  of  section  2, 
upon  the  death  of  the  householder  in  whom  the  homestead  is  vested 
the  estate  passes  to  the  sur%'iving  husband  or  Mife,  for  his  or  her  bene- 
fit, and  that  of  the  children,  until  the  youngest  thereof  arrives  at  the 
age  of  twenty-one  years ;  and  uuder  the  latter  clause  of  the  section,  if 
the  husband  or  wife  shall  desert  his  or  her  family,  the  estate  passes  to 
and  continues  in  favor  of  the  one  occupying  the  premises  as  a  residence. 

3.  In  1881  a  husband  conveyed  lots  owned  by  him  to  his  wife,  which 
they  occupied  as  their  homestead  until  in  May,  1888,  when  he  left  his 
wife  in  the  oocupation  of  the  premises,  went  away  Irom  her,  and  never 
returned  or  contributed  to  her  support.  The  separation  was  repeatedly 
claimed  by  him  to  be  final,  and  his  abandonment  of  the  premises  was 
voluntary  on  liis  part :  Held,  that  the  husband  was  not  entitled  to  re- 
enter and  enjoy  the  homestead  rights  and  interest  therein,  there  being 
no  abandonment  of  the  homestead  shown  by  the  wife,  whether  she  took 
under  the  husband's  deed  or  by  virtue  of  the  statute. 

4.  Same — how  established — occupancy — deserted  wife  or  ?9ushand.  In 
order  to  impress  premises  with  the  estate  of  homestead,  originally,  it 
is  necessary  that  they  shall  be  occupied  by  the  householder  as  a  home- 
stead. And  so  of  the  continuance  of  the  homestead  for  the  benefit  of 
a  deserted  wife  or  husband  and  family,  the  premises  must  be  occupied 
by  the  householder,  or  them,  at  the  time  of  such  desertion.  But  a  very 
different  rule  obtains  as  to  the  character  of  occupancy  or  possession 
necessary  to  preserve  the  estate  of  homestead  after  it  has  attached  to 
the  premises. 
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6.  ^AXR—effect  of  renting  the  premiaea.  Where  a  huRband,  by  the 
desertion  of  his  wife  and  subsequent  neglect  of  his  duties,  both  in  re- 
spect of  his  wife  and  of  the  property  claimed  by  her  as  a  homestead, 
renders  the  renting  of  the  premises  necessary  to  their  preservation  and 
to  the  support  of  his  wife,  he  can  not  be  heard,  in  a  court  of  equity,  to 
insist  tliat  the  renting  of  the  premises  amounts  to  abandonment  by  the 
wife  of  her  homestead.  The  husband  will  not  be  permitted,  in  a  court 
of  equity,  to  take  advantage  of  that  ^hich  was  the  result  of  his  own 
wrongdoing. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Appellee  filed  his  bill  and  amended  bill  in  the  circuit  court 
of  Sangamon  county,  against  his  wife,  appellant,  alleging  that 
on  October  11,  1881,  for  the  expressed  consideration  of  five 
dollars,  but  witliout  any  consideration  in  fact,  he  conveyed  to 
appellant,  then  and  still  his  wife,  lots  12  and  13,  in  Eafter's 
addition  to  Springfield;  that  about  sixteen  years  before  the 
filing  of  the  bill  he  purchased  the  lots  with  his  own  money, 
and  erected  thereon  a  dwelling  house ;  that  at  the  time  of  the 
conveyance  to  his  wife  the  property  was  worth  $3000 ;  that 
from  the  time  of  the  erection  of  the  dwelling  to  the  convey- 
ance, and  thence  on  until  in  May,  1888,  the  premises  were 
occupied  by  him  and  his  said  wife  as  a  homestead.  It  is 
alleged  that  the  defendant  quarreled  and  bickered  with  the 
complainant,  and  that  to  buy  his  peace  he  made  said  deed, 
and  that  soon  afterward  his  wife  drove  him  from  his  home, 
provided  no  other  for  him,  and  that  shortly  thereafter  his  said 
wife  ceased  to  occupy  said  premises  herself;  that  he  is  now 
old,  broken  down  in  health,  without  a  home,  and  unable  to 
provide  for  himself;  that  said  deed  is  void,  and  praying  that 
it  be  set  aside,  declared  void,  etc. 

The  answer  admits  the  voluntary  conveyance  of  the  prem- 
ises by  the  husband  to  the  wife ;  denies  that  she  induced  him 
to  make  the  deed,  in  any  way  ;  denies  misconduct  on  her  part, 
or  that  the  deed  was  made  to  purchase  peace,  etc. ;  denies 
that  she  drove  complainant  away,  etc. ;   avers  that  he  vol- 
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untarily  abandoned  her  and  his  home,  and  has  ever  since 
continued  such  desertion  and  abandonment ;  avers  that  the 
complainant,  for  years  before  he  left,  had  been  an  habitual 
drunkard,  squandering  bis  earnings,  and  contributed  nothing 
to  the  support  of  the  family,  and  sets  up  the  seven  years 
statute  of  limitations  in  bar  of  the  relief  prayed,  etc. 

The  cause  was  heard  on  the  amended  bill,  answer,  replica- 
tion and  proofs,  and^a  decree  entered  finding  said  deed  null 
and  void,  in  so  far  as  it  purported  to  convey  to  defendant  the 
.homestead  interest  of  complainant  in  said  premises ;  that  com- 
plainant has  tbe  right  to  re-enter  and  enjoy  homestead  rights 
and  interest  therein,  and  that  defendant  has  all  the  right,  title 
and  interest  of  the  complainant  in  and  to  all  of  said  premises, 
except  only  the  right  and  inte)^est  of  homestead  of  complainant 
in  the  same.  From  this  decree  the  wife  appeals,  assigning  as 
error  so  much  of  the  decree,  only,  as  finds  that  the  complain- 
ant has  a  right  of  homestead  in  said  premises  and  a  right  to 
re-enter  and  enjoy  the  same.     No  cross-errors  are  assigned. 

Messrs.  Patton  &'  Hamilton,  for  the  appellant : 

Appellee  having  once  lost  his  right,  can  not  re-acquire  it, 
Titman  v.  Moore,  43  111.  169. 

He  ceased  to  occupy  the  premises  as  his  residence,  which 
he  must  do  to  preserve  the  right.    Bev.  Stat.  chap.  62,  sec.  1. 

He  voluntarily  abandoned  the  homestead,  and  thereby  ex- 
tinguished ihe  right.  Shepard  v.  Bremer,  65  111.  383 ;  Finley 
V.  McConnell,  60  id.  259;  Rendleman  v.  Rendleman,  118  id. 
257 ;  Eldridge  v.  Pierce,  90  id.  474 ;  Farnan  v.  Borders,  119 
id.  228 ;  Henson  v.  Moore,  104  id.  403. 

Mr.  John  C.  Snigg,  for  the  appellee : 

Can  the  husband  convey  to  the  wife  the  homestead  without 
the  wife  joining  in  the  deed?     Under  the  law  and  facts  and 
circumstances  of  this  case,  was  there,  or  could  there  be,  an 
abandonment  of  his  home? 
42—149  III. 
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The  first  question  is  answered  by  the  provisions  of  the 
statute,  (1  Starr  &  Curtis'  Ann.  Stat.  p.  1103,)  and  by  this 
court  in  Kitterlin  v.  Insurance  Co.  134  111.  647. 

This  interest,  so  far  as  husband  and  wife  are  concerned,  is 
inseparable.  There  can  be  no  division  of  the  interest,  except 
by  their  joint  act,  and  in  the  manner  prescribed  by  the  statute. 

The  right  of  homestead  is  now  raised  to  the  dignity  of  an 
estate,  and  an  estate  that  is  so  fenced  around  by  the  framers 
of  the  law,  that  the  Iiouseholder  can  not,  by  any  act  of  his 
own,  divest  himself  of  such  estate.  In  fact,  the  law  has  done 
better  for  him  than  he  could  do  for  himself.  As  the  court  has 
well  said  in  Kitterlin  v.  Insyirance  Co.  supra :  "We  are  not  at 
liberty  to  defeat,  by  construction,  the  plain  and  clearly  ex- 
pressed will  of  the  legislature,  nor  to  dispense  with  the  safe- 
guards it  has  provided  against  the  improvident  alienation  or 
relinquishment  of  the  estate." 

The  homestead  right  is  granted  for  the  family,  for  the  bene- 
fit of  husband,  wife  and  children.    31  III.  187;  58  id.  427. 

The  policy  of  the  law  has  ever  been  to  protect  the  family 
in  a  home,  and  this  right  is  inaccessible  to  the  greedy  creditor 
as  the  castle  of  the  feudal  baron,  perched  upon  the  mountain 
top.  The  husband  or  head  of  the  family  can  only  convey  it 
according  to  well  prescribed  forms  of  law,  and  they  can  neither 
lose  nor  waive  it  except  by  their  own  act.  No  construction 
of  the  Homestead  act  not  necessary  for  the  protection  of  pur- 
chasers and  creditors  against  fraud,  should  be  adopted  which 
tends  to  defeat  the  object  of  its  enactment.  Bennett  v.  Baird, 
80  Ky.  636. 

Mr.  Justice  Shopb  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  the  assignments  of  error  is, 
whether  the  court  correctly  decreed  that  appellee  was  entitled 
to  homestead  in  the  premises  in  question,  with  the  right  to 
re-enter  and  enjoy  the  same,  as  against  appellant.    No  cross- 
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errors  having  been  assigned,  the  question  discussed  by  counsel 
as  to  the  validity  of  the  conveyance  of  the  fee  is  not  before  us. 

If  it  be  conceded  that  the  deed  from  the  husband,  individ- 
ually, to  the  wife,  is,  under  the  statute,  as  construed  in  Kit- 
ierlin  v.  Milwaukee  Mechanics*  Mutual  Ins.  Co.  134  111.  647, 
void,  it  does  not  follow  that  the  decree  finding  the  husband 
entitled  to  homestead  is  correct,  under  the  facts  of  this  case. 
It  was  there  held,  that  if  the  value  of  the  property  in  which 
the  homestead  estate  existed,  was,  at  the  time  of  the  convey- 
ance, less  than  $1000,  a  (K)uveyance  by  the  husband  to  the 
wife  was  ineffectual  to  pass  any  title  or  interest  in  the  prop- 
erty. (See,  also,  Cannon  v.  McMurray,  2  Allen,  202 ;  Castle 
V.  Palmer,  6  id.  403.)  Nor  is  it  necessary  to  discuss  or  deter- 
mine, whether,  under  section  4  of  the  statute,  the  possession 
may  be  abandoned  or  given  to  the  wife  pursuant  to  his  deed 
to  her,  so  as  to  operate  as  a  conveyance  or  release  of  his 
homestead,  for  it  can  not  be  contended  that  the  abandonment, 
in  this  case,  of  the  premises  by  the  husband,  was  in  pursuance 
"of  the  conveyance."  The  testimony  of  both  parties  repels 
such  presumption.  For  practically  seven  years  after  the  mak- 
ing of  the  deed  the  husband  and  wife  lived  together,  as  they 
had  done  before,  in  the  homestead,  the  husband  remaining 
the  head  of  the  family. 

By"section  2  of  the  statute  (chap.  52)  it  is  provided  that  the 
homestead  exemption  "shall  continue  after  the  death  of  such 
householder,  for  the  benefit  of  the  husband  or  wife  surviving, 
*  *  *  and  in  case  the  husband  or  wife  shall  desert  his  or 
her  family,  the  exemption  shall  continue  in  favor  of  the  one 
occupying  the  premises  as  a  resident."  By  section  1  of  the 
act  an  estate  of  homestead  is  created,  of  the  value  of  $1000, 
in  the  farm  or  lot  of  land,  and  buildings  thereon,  owned  or 
rightly  possessed  and  occupied  by  every  householder  having  a 
family.  Since  the  passage  of  the  present  statute  the  home- 
stead is  an  estate  in  land,  vested  in  the  person  designated  by 
law,  and  passes  in  the  mode  provided  by  the  statute.  (Eldridge 


Digitized  by 


Google 


660  Hagerty  v.  Hagbbtt.  , 

Opinion  of  the  Court. 

V.  PiercCy  90  111.  474;  Browning  v.  Harris,  99  id.  456;  Kit- 
terlin  v.  Insurance  Co,' supra.)  And  under  the  present  statute, 
by  virtue  of  the  provisions  of  section  2,  upon  the  death  of  the 
householder  in  whom  the  homestead  is  vested  the  estate  passes 
to  the  surviving  husband  or  wife,  for  his  or  her  benefit,  and 
that  of  the  children,  until  the  youngest  thereof  arrives  at  the 
age  of  twenty-one  years.  (Capek  v.  Kropik;  129  111.  509; 
Kingman  v.  Higgins,  100  id.  319;  Merrltt  v.  Merritt,  97  id. 
243.)  And  so,  under  the  latter  clause  of  the  section,  if  the 
husband  or  wife  shall  desert  his  or  her  family,  the  estate 
passes  to  and  continues  in  favor  of  the  one  occupying  the 
premises  as  a  residence. 

In  this  case,  the  parties  continued  to  occupy  the  premises 
B.S  a  homestead  until  in  May,  1888,  when,  it  is  conceded,  the 
husband  left  the  wife  in  occupation  of  the  premises,  went 
away  from  her,  and  has  never  since  returned  or  contributed 
to  her  support.  When  he  separated  from  her,  he  announced, 
in  effect,  that  the  separation  was  permanent,  and  that  he 
would  live  with  her  no  more.  Some  time  after  the  separation 
the  priest  in  charge  of  the  church  to  which  they  severally 
belonged,  on  various  occasions  endeavored  to  induce  him  to 
return,  live  \^ith  and  support  his  wife.  This  he  absolutely 
and  repeatedly  refused  to  do.  This  witness  testifies :  "I  told 
him  I  had  heard  he  had  left  home,— left  his  wife  and  family. 
He  said,  yes,  he  had  done  so."  Upon  being  asked  by  witness 
if  he  intended  this  condition  of  things  to  stand,  he  said,  yes, 
— that  it  was  a  final  decision.  Upon  being  admonished  that 
it  was  not  proper  for  him  to  live  away  from  his  family,  and 
that  he  must  go  back,  he  said  that  he  did  not  intend  to  do  so. 
Being  told  that  it  was  his  duty  to  look  after  his  wife  and  make 
a  living  for  her,  he  replied  that  he  gave  her  all  that  was  there, 
(referring  to  the  house,  etc.) ;  that  she  could  have  it  all,  and 
that  was  all  he  would  ever  do  for  her.  Subsequently,  the 
priest  asked  him  if  he  had  not  changed  his  mind,  and  he 
said,  no, — his  decision  was  final. 
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The  preponderance  of  the  evidence  fairly  shows  that  the 
defendant  drank  intoxicating  liquors  to  excess,  and  that  the 
difficulty  between  him  and  his  wife  grew  out  of  such  excessive 
use  of  intoxicants.  But  it  is  not  material  who  may  have  been, 
at  fault  in  the  family  trouble,  so  long  as  the  separation  was. 
the  voluntary  act  of  the  husband,  as  this  evidence  clearly 
shows  it  was.  It  is  true,  he  now  testifies  that  he  did  not  in-, 
tend  to  abandon  his  homestead,  but  is  absolutely  silent  to  deny 
that  he  intended  to  desert  and  abandon  his  wife,  and  did  so, 
leaving  her  in  the  actual  occupancy  of  the  premises  as  a 
homestead.  It  is  clear,  we  think,  that  he  deserted  his  wife 
and  family,  and  that  upon  such  desertion,  the  wife  continu- 
ing to  occupy  the  premises  as  a  residence,  the  right  of  home- 
stead was,  by  force  of  the  statute,  continued  in  her  favor  and 
for  hqr  benefit,  —  and  this  would  be  so,  independently  of 
whether  the  ownership  of  the  land  or  lots  remained  in 'the 
husband,  or  passed  to  the  wife  under  the  deed.  If  it  should 
be  contended  that  thereby  the  husband  did  not  permanently 
lose  his  right  df  homestead,  but  that  he  might  return,  live 
with  and  support  his  family,  and  regain  the  right  to  its  pos- 
session and  use,  a  sufficient  answer  would  be,  that  during  the 
five  years  intervening  between  the  separation  and  the  hearing 
of  this  cause  the  defendant  had  not  once  offered  to  return, 
had  not  contributed,  or  in  anywise  offered  to  contribute,  to 
the  support  of  his  family,  to  the  repair  of  the  premises  or  to 
the  payment  of  the  taxes  thereon,  but  had  persistently  carried 
out  his  determination  to  make  the  separation  from  his  wife 
final  and  complete,  and  still  continues  the  desertion  of  his 
family.  It  is  difficult  to  perceive  what  standing  he  can  have, 
in  a  court  of  equity,  to  be  restored  to  his  homestead  estate  in 
these  premises,  and  no  other  relief  was  granted  him  by  the 
decree. 

The  parties  had  but  one  child,  a  daughter,  who  had  married 
previously  to  the  separation  and  gone  away,  so  that  at  the 
time  of  the  separation  the  wife  was  left  alone  in  the  house. 
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She  continued  to  occupy  the  same  until  the  following  fall,  and 
then  stored  her  household  effects  in  the  barn  upon  the  prem- 
ises and  rented  the  premises  out,  that  being  necessary,  as  it 
seems,  for  her  support  and  maintenance,  the  payment  of 
taxes  and  preservation  of  the  property.  It  is  not  shown  that 
she  ever  intended  to  abandon  the  premises  as  a  homestead, 
or  that  she  acquired  a  permanent  home  elsewhere.  Nor  can 
it  be  said  that  her  conduct  is  inconsistent  with  an  intention 
to  retain  it.  It  is  undoubtedly  true  that  in  order  to  impress 
the  premises  with  the  estate  of  homestead,  originally,  it  is 
necessary  that  they  should  be  occupied  by  the  household  as  a 
homestead.  [Kitchell  v.  Burgivin^  21  III.  40 ;  Walter  v.  Peo- 
pie,  id.  178 ;  Titman  v.  Moore,  43  id.  169 ;  Potts  v.  Davenport^ 
79  id.  459.)  And  so  of  the  continuance  of  the  homestead 
for  the  benefit  of  the  deserted  wife  or  husband  and  family, 
the  premises  must  be  occupied  by  the  householder,  or  them, 
at  the  time  of  such  desertion.  But  a  very  different  rule  ob- 
tains as  to  the  character  of  occupancy,  or  possession  neces- 
sary to  preserve  the  estate  of  homestead  after  it  has  attached 
to  the  premises.  (Wright  v.  Dunning,  46  111.  271 ;  Thompson 
on  Homesteads,  242-254,  et  seq.;  and  cases  supra,)  We  need 
not,  however,  enter  upon  a  discussion  of  this  branch  of  the 
case.  No  creditor  or  other  person  acquiring  a  right  to  or  lien 
upon  the  premises,  as  creditor  or  otherwise,  is  here  seeking 
to  assert  any  such  riglit  or  lien.  The  husband,  who,  by  de- 
sertion of  his  wife  and  subsequent  neglect  of  his  duties,  both 
in  respect  of  his  wife  and  of  the  property,  had  rendered  the 
renting  of  the  premises  necessary  to  their  preservation  and 
to  the  support  of  his  wife,  brings  this  bill,  and  insists,  in  a 
court  of  equity,  that  the  renting  of  the  premises  amounts  to 
an  abandonment  by  his  wife  of  her  right  of  homestead.  Con- 
ceding that  the  estate  created  by  the  statute  may  be  lost  by 
abandonment,  simply,  we  are  of  opinion  that,  under  the  au- 
thorities cited,  the  facts  proved  do  not  show  an  abandonment 
of  the  homestead  by  the  wife.     But  if  it  was  otherwise  as  to 


Digitized  by 


Google 


0.  &  M.  Ry.  Co.  v.  The  People  ex  rel. 


663 


Syllabus. 


creditors  seeking  to  assert  liens  against  the  premises,  and  it 
be  further  conceded  that  the  right  to  possession  and  enjoy- 
ment of  the  homestead  by  the  husband  would  revive  upon 
abandonment  of  it  by  the  deserted  wife  and  family,  the  com- 
plainant can  not  be  permitted,  in  a  court  of  equity,  to  take 
advantage  of  that  which  was  the  result  of  his  own  wrong- 
doing, and  was  rendered  necessary  by  his  failure  to  perform 
his  obligations  to  his  wife  and  family. 

.  So  much  of  the  decree,  therefore,  as  declared  said  deed,  in 
so  far  as  it  purported  to  convey  the  homestead  interest  of 
appellee,  null  and  void,  and  appellee  entitled  to  re-enter  and 
enjoy  homestead  rights  in  said  premises,  will  be  reversed. 

Decree  reversed  in  part. 


The  Ohio  and  Mississippi  Eailway  Company 
The  People  ex  rel,  Wallace  Van  Gilder. 


149    663, 


149     msl 
202    'MS 


Filed  at  ML  Vernon  April  2, 1894, 

1.  Pleading  —  special  demurrer.  Although  a  declaration  may  be 
good  in  substance,  yet  if  technically  defective  it  will  be  error  to  over- 
rule a  special  demurrer  to  it  for  such  formal  defects. 

2.  Same— certainty  in  statement  of  facts,  A  general  statement  of 
facts  which  admits  of  almost  any  proof  to  sustain  it,  is  objectionable. 
The  pleading  must  set  forth  the  facts  with  certainty,  by  which  term  is 
signified  a  clear  and  distinct  statement  of  the  facts  which  constitute 
the  cause  of  action  or  ground  of  defense,  so  that  they  may  be  under- 
stood by  the  party  who  is  to  answer  them,  by  the  jury  who  are  to  as- 
certain the  truth  of  the  allegation,  and  by  the  court  who  is  to  give 
judgment. 

3.  Same — declaration— failure  of  railway  to  give  signals  on  approach-' 
ing  highway  crossings.  A  declaration  dn  an  action  against  a  railway 
company  to  recover  the  penalty  for  a  failure  or  neglect  to  ring  a  bell 
or  sound  a  whistle  for  a  distance  of  at  least  eighty  rods  from  the  place 
where  the  railroad  crosses  or  intersects  a  public  highway,  is  subject 
to  special  demurrer  if  it  in  no  way  describes  the  engines  or  trains 
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referred  to  therein,  and  fails  to  show  whether  they  were  freight  or  pas- 
senger trains,  and  the  time  the  alleged  engines  or  trains  passed  oyer 
the  crossing  in  question,  or  in  which  direction  the  said  engines  and 
trains  were  running  along  the  defendant's  railway. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Law- 
rence county ;  the  Hon.  S.  Z.  Landss,  Judge,  presiding; 

This  was  an  action  of  debt,  brought  in  the  name  of/ the 
People,  for  the  use  of  WaUace  Van  Gilder,  against  the  Ohio 
and  Mississippi  Bail  way  Company,  to  recover  a  penalty  for 
an  alleged  violation  of  section  68,  chapter  114,  of  the  statute, 
which  provides  that  "every  railroad  corporation  shall  cause  a 
bell  of  at  least  thirty  pounds  weight,  and  a  steam  whistle, 
placed  and  kept  on  each  locomotive  engine,  and  shall  cause 
the  same  to  be  rung  or  whistled  by  the  engineer  or  fireman  at 
the  distance  of  at  least  eighty  rods  from  the  place  where  the 
railroad  crosses  or  intersects  any  public  highway,  and  shall 
keep  ringing  or  whistling  until  such  highway  is  reached." 

The  amended  declaration  contained  four  counts  for  four 
separate  violations  of  the  statute.  They  are  all  substantially 
alike  and  contain  the  following  averments : 

"The  plaintiff  avers  that  the  defendant,  on  the  30th  day 
of  November,  A.  D.  1892,  was  the  owner  of  a  railroad  situate 
in  part  in  said  Lawrence  county,-  over  which  railroad,  at  said 
time,  defendant  propelled  engine  and  cars  by  said  agents 
and  servants ;  that  said  railroad  crossed  a  public  highway  in 
said  Lawrence  county  within  Christy  township,  and  situate 
and  running  north  and  south  between  sections  5  and  6,  and 
between  sections  7  and  8,  in  township  3,  range  13,  west,  in 
said  Lawrence  county,  and  the  said  railroad  of  defendants 
crosses  said  public  highway  at  a  point  near  about  where  the 
aforesaid  four  sections  corner,  being  at  or  near  the  south-west 
corner  of  said  section  5,  the  south-east  corner  of  section  6,  the 
north-east  corner  of  section  7,  and  the  north-west  corner  of 
section  8  aforesaid ;  that  the  plaintiff  knows  of  no  particular 
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name  applicable  to  said  public  highway  other  than  the  afore- 
said location  thereof ;  that  on  the  day  and  year  aforesaid  the 
defendant,  by  its  servants,  agents  and  employes,  propelled  a 
certain  engine,  with  a  certain  train  of  cars  attached  thereto, 
across  said  public  highway,  located  as  aforesaid,  without 
blowing  a  steam  whistle  or  ringiog  a  bell  of  thirty  pounds 
weight  at  a  distance  of  eighty  rods  from  the  place  where  si-id 
railroad  crosses  said  public  highway  and  until  said  public 
highway  was  reached,  contrary  to  the  statute  in  such  case 
made  and  provided,  whereby  an  action  hath  accrued  to  de- 
mand of  defendant  in  the  sum  of  $200." 

To  the  declaration  the  defendant  interposed  a  special  de- 
murrer, and  assigned  as  grounds  of  demurrer  the  following: 
"First, 'the  said  declaration  is  uncertain  and  insufficient,  in 
that  it  in  no  way  describes  the  engines  or  trains  referred  to 
therein,  not  stating  whether  they  were  freight  or  passenger 
trains,  at  what  time  or  times  of  the  day  or  night  the  alleged 
engines  or  trains  passed  over  the  crossing  in  question,  or  in 
which  directions  the  said  engines  and  trains  were  running 
along  the  line  of  defendant's  railway ;  neither  in  any  other 
way  does  it  apprise  the  defendant  of  what  it  will  be  required 
to  meet  at  the  trial."  The  court  overruled  the  demurrer,  and 
the  defendant  electing  to  abide  by  the  demurrer,  judgment 
was  rendered  against  it  for  $50,  which,  on  appeal,  was  af- 
firmed in  the  Appellate  Court. 

'  Messrs.  Pollard  &  Werner,  and  Mr.  A.  J.  Lester,  for  the 
appellant. 

Messrs.  Gee  &  Barnes,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  will  be  observed  that  the  demurrer  in  this  case  was  spe- 
cial, and  while  the  declaration  may  be  good  in  substance,  yet, 
under  the  rules  of  pleading,  if  it  was  technically  defective  the 
judgment  overruling  the  demurrer  was  erroneous.     Here  it 
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is  averred  that  the  defendant,  on  a  certain  day,  propelled  a 
certain  engine,  with  a  certain  train  of  cars  attached  thereto, 
across  said  pablio  highway.     What  time  in  the  day  this  oc- 
curred, in  what  direction  the  train  was  running,  or  whether 
it  was  a  freight  or  passenger  train,  is  not  disclosed  by  the 
declaration.    Suppose  twenty  or  thirty  trains  cross  this  high- 
way in  different  directions  every  day ;  how  could  the  defendant 
know,  from  the  averments  of  the  declaration,  which  one  of 
the  trains  plaintiff  would  attempt  to  prove  had  violated  the 
law?     And  if  it  could  not  ascertain  this  fact  from  the  aver- 
ments of  the  declaration,  how  could  the  company  be  prepared 
with  evidence  to  meet  the  charge  made  in  the  declaration  ? 
Chitty  on  Pleading  (vol.  1,  page  232,)  says :  "A  general  state- 
ment of  facts  which  admits  of  almost  any  proof  to  sustain  it, 
is  objectionable.    ♦    ♦    ♦  iThe  principal  rule  as  to  the  mode 
of  stating  the  facts  is,  that  they  must  be  set  forth  with  cer- 
tainty, by  which  term  is  signified  a  clear  and  distinct  state- 
ment of  the  facts  which  constitute  the  cause  of  action  or 
ground  of  defense,  so  that  they  may  be  understood  by  the 
party  who  is  to  answer  them,  by  the  j^ufy  who  are  to  ascertain 
the  truth  of  the  allegations,  and  by  the  court  who  are  to  give 
judgment."  ) In  Cook  v.  Scott,  1  Gilm.  333,  this  court  held: 
"The  province  of  the  fleclaration  is  to  exhibit  upon  the  record 
the  grounds  of  the  plaintiff's  cause  of  action,  as  well  for  the 
purpose  of  notifying  the  defendant  of  the  precise  character  of 
those  grounds  as  of  regulating  his  own  proofs."     The  aver- 
ments in  plaintiff's  declaration  did  not  conform  to  the  rule 
indicated. '  The  plaintiff  knew  when  this  action  was  instituted 
what  kind  of  a  train  had  violated  the  statute,  the  direction  it 
was  running,  and  about  the  hour  it  crossed  the  highway,  and 
it  is  imposing  no  hardship  whatever  upon  a  plaintiff  to  re- 
quire those  facts  to  be  averred  in  the  declaration,  so  that  the 
defendant  may  come  prepared  to  meet  them. 

Chicago  and  Alton  Railroad  Co.  v.  Howard^  38  111.  416,  is  a 
case  in  point.     There,  as  here,  an  action  was  brought  to  re- 
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cover  a  penalty  for  the  violation  of  the  section  of  the  statute 
heretofore  set  out.  The  defendant  demurred  to  the  decla-_ 
ration,  on  the  ground  that  the  declaration  was  uncertain  in 
respect  to  the  description  of  the  highway  in  reference  to  which 
the  offense  was  alleged  to  have  been  committed.  The  trial 
court  overruled  the  demurrer,  and  on  appeal  the  ruling  was 
held  to  be  erroneous.  In  the  decision  of  the  case  it  is  there 
said :  "Under  either  count  in  the  declaration  appellee  could 
have  proved  an  omission  to  sound  the  wliistle  or  ring  a  bell  at 
any  road  crossing  in  the  county  of  McLean.  It  is  a  famjliar 
rule  that  each  pleading  must  be  sufficiently  certain  toap- 
prise  the  opposite  party  of  what  he  is  rej|_uired  tomeet  on  th§ 
trial,  and  the  court  of  the  issue  presented.  In  this  we  think 
this  declaration  was  fatally  defective.  It  should  by  name, 
location,  or  by  the  termijii  of  the  various  roads,  have  apprised 
appellants  of  the  place  where  the  offense  was  charged  to  have 
been  committed."  The  same  reasoning  wl^ich  applies  to  the 
averments  in  respect  to  the  crossing,  also  applies  to  the  aver- 
ments of  this  declaration  in  regard  to  the  character  of  the 
train,  the  direction  it  was  running,  and  the  time  it  crossed 
the  highway. 

In  Chicago  and  Alton  Railroad  Co,  v.  Adler,  56  111.  344, 
what  is  said  in  the  opinion  seems  to  sustain  the  declaration 
in  this  case.  But  in  that  case  no  special  demurrer  had  been 
filed  to  the  declaratio.n,  and  the  question  here  involved  did 
not  arise  on  the  record,  and  what  was  said  can  not  control 
here. 

We  think  the  declaration  was  defective,  and  the  court  erred 
in  overruling  the  demurrer.  The  judgments  of  the  Appellate 
and  circuit  courts  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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ABANDONMENT. 

Of  a  contract. 

When  justifiable.    See  CONTRACTS,  3  to  7. 

AGENCY. 

CoijIjEction  agent. 

1.  Liability — what  may  be  received  in  payment.    See  BANES  AND 
BANKING,  1. 

AOENT  to  SELIi  IjAND. 

2.  Concealing  price  from  principal  —  liability  to  account.     See 
FRAUD,  1. 

IKSURANCE  AOENT. 

3.  What  constitutes — liability  of  company  for  acts  of  agent.    Bee 
INSURANCE,  11,  12. 

4.  Notice  to  agent — notice  to  company.    Same  title,  13  to  17. 

5.  Waiving  terms  of  policy.    Same  title,  19,  20.     ' 

Authority  op  agent. 

6.  Pleading  the  Statute  of  Frauds  against.    See  STATUTE  OF 
FRAUDS,  2. 

AIR  AND  LIGHT. 
From  the  street. 

Rights  of  abutting  owner.    See  STREETS,  6  to  10. 

AMENDMENTS. 
Amending  declaration. 

1.  Effect  as  to  Statute  of  Limitations.    See  LDIIT  ATIONS,  2, 3, 6. 
Condemnation  proceedings. 

2.  Amending  record  and  verdict.   See  EMINENT  DOMAIN,  19  to  22.. 

Amending  record. 

3.  After  and  during  the  term.    See  JUDGMENTS  AND  DECREES, 
3;  EMINENT  DOMAIN,  19,  20. 
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APPEALS  AND  WHITS  OF  ERROB.  ^ 

In  chancery  suits. 

1.  Trial  de  novo.  In  cases  in  chancery  where  the  evidence  has 
not  been  taken  orally  in  open  court,  in  the  presence  of  the  chan- 
celior,  this  court  is  not  concliided  by  tbe  finding  of  the  facts  by 
the  court  below,  but  may  examine  and  pass  upon  the  evidence 
de  novo.  But  still,  some  degree  of  weight  is  properly  due  to  the 
concurring  decisions  of  the  trial  and  Appellate  Courts  in  their 
findings  from  the  evidence,  Warren  et  al.  v.  First  Nat.  Bank  oj 
ColumbuSf  9. 

Reviewing  questions  op  fact. 

2.  Amount  of  damages— whether  excessive.  The  question  of  the 
amount  of  damages  proved  in  an  action  for  negligence  is  a  question 
of  fact,  and  the  decision  in  respect  thereto  by  the  Appellate  Court 
is  conclusive  on  this  court.  Louisville,  Evansville  and  8l.  Louis 
Consolidated  Railroad  Co.  v.  Spencer,  97. 

3.  Evidence  tending  to  support  the  allegation.  Whether  the  evi- 
dence in  an  action  against  a  railway  company  for  an  injury  caused 
by  negligence  is  sufficient  to  authorize  a  recovery,  is  a  question  of 
fact  for  the  consideration  of  the  Appellate  Court ;  but  the  question 
does  not  arise  in  this  court,  as  it  is  not  at  liberty,  under  the  statute, 
to  review  controverted  questions  of  fact.  It  will  be  sufficient  that 
there  is  evidence  tending  to  prove  the  allegation  of  negligence. 
Atchison,  Topeka  and  Santa  Fe  Railroad  Co.  v.  Elder,  173. 

4.  After  affirmance  by  Appellate  Court.  Where  the  judgment  of 
the  trial  court  is  affirmed  by  the  Appellate  Court,  and  an  appeal  is 
taken  to  this  court,  no  error  of  fact  can  be  considered  by  this 
court,  and  only  questions  which  arise  upon  the  ruling  of  the  trial 
court  upon  the  admission  of  evidence  and  upon  the  instructions 
given  and  refused  can  be  considered.    Rolfe  v.  Rich,  436. 

ReveksaIj. 

5.  On  the  evidence.  It  is  not  accurate  to  say,  without  qualifica- 
tion, that  appellate  courts  will  not  reverse  the  judgments  of  trial 
courts  where  the  evidence  of  the  successful  party,  considered  by 
itself,  without  contravening  evidence,  is  clearly  sufficient  to  sus- 
tain the  verdict.  Language  to  that  effect  is  only  properly  used,  if 
at  all,  when  the  evidence  is  conflicting  and  would  justify  a  finding 
either  way.     Guild  et  al.  v.  Warne  et  al.  105. 

Reversal  and  bemandment. 

6.  Effect  of  the  order  of  remandment.  A  judgment  of  the  Appel- 
late Court  reversing  the  judgment  or  decree  of  the  trial  court,  and 
remanding  the  cause  without  specific  directions,  gives  the  trial 
court  power  over  the  record  to  allow  amendments  to  the  pleadings, 
to  permit  the  introduction  of  further  testimony,  or  to  take  any  other 
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step  in  the  proceeding  consistent  with  the  principles  announced 
in  the  opinion  of  the  Appellate  Court.  Palmer  ei  al.  v.  Wooda  et  o/. 
146. 

7.  Bat  such  remandment  does  not,  ipso  facto,  open  up  the  suffi- 
ciency of  the  pleadings  previously  passed  upon,  nor  does  it  have 
the  effect  of  vacating  all  orders  made  in  the  case  prior  to  the  appeal 
or  writ  of  error.  By  the  reversal  the  decree  is,  in  effect,  expunged 
from  the  record,  and  the  fcourt  has  the  same  power  over  the  record 
as  it  had  before  the  judgment  or  decree  was  rendered.  The  plead- 
ing, and  all  orders  in  the  case,  stand  as  they  did  before  the  trial  or 
hearing,  unless  they  are  disturbed  by  the  decision  of  the  Appellate 
Court.    Ibid.  146. 

8.  Where  the  circuit  court  held  certain  pleas  in  a  chancery  suit 
to  be  insufficient  to  bar  relief,  and  such  decree  was  reversed  by  the 
Appellate  Court,  and  the  case  was  remanded  generally,  leaving  the 
order  as  to  the  pleas  in  full  force  and.  unreversed,  it  was  keldy  that 
such  order  was  not  opened  for  further  argument  as  to  the  sufficiency 
of  the  pleas.    Ibid.  146. 

Bllili  OP  PARTICULARS. 

9.  Whether  a  part  of  the  record,  A  bill  of  particulars  not  incor- 
porated in  a  bill  of  exceptions  is  not  a  part  of  the  record,  and  can 
not  be  considered  by  this  court  to  see  if  the  recovery  exceeds  the 
amount  claimed  therein.  If  a  bill  of  particulars  is  filed  with  the 
declaration  as  a  part  thereof,  then  it  might  be  treated  as  a  part  of 
the  record ;  but  if  it  is  filed  under  a  rule  of  court,  it  will  constitute 
no  part  of  the  declaration  or  any  other  pleading  in  the  case.  George 
H.  Heaa  Co.  v.  Dawaon  et  al.  138. 

Whether  a  freehoijD  is  involved. 

10.  BUI  for  specific  performance  of  contract,  A  bill  by  a  lessee 
of  a  term,  to  whom  the  lease  gives  an  option  to  purchase  the  land, 
which  seeks  to  have  a  deed  of  his  lessor  set  aside  and  for  the  specific 
performance  of  the  agreement  to  convey  the  demised  premises  to 
the  lessee,  involves  a  freehold,  and  an  appeal  lies  directly  from  a 
decree  of  the  circuit  court  to  the  Supreme  Court.  Hayes  v.  O^Brien 
et  al.  403. 

Second  appeal. 

11.  Aasigning  error  on  mattera  exiating  at  time  of  fir  at  appeal. 
See  PRACTICE  IN  THE  SUPREME  COURT,  4. 

ARBITRATION. 

Losses  by  fire. 

Severing  claima— waiver  of  righia.    See  INSURANCE,  2  to  5. 
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ASSIGNMENT. 
In  equity. 

1.  Of  part  of  a  debt — creation  of  a  trust.  While  a  part  of  a  debt 
or  chose  in  action  is  not  assignable  at  Jaw,  it  may  be  assigned  in 
equity,  and  in  such  case  a  trust  will  be  created  in  favor  of  the  equi- 
table assignee  of  the  fund,  and  will  constitute  an  equitable  lien 
upon  it.     Warren  et  al,  v.  First  Nat,  Bank  of  Columbus^  9. 

2.  Debt  not  yet  due — or  not  in  being.  It  is  immaterial  that  the 
fund  upon  which  the  draft  or  order  is  drawn  is  not  yet  due,  or  that 
it  is  not  actually  in  being,  if  it  exists  potentially,  for  even  in  that 
case  the  order  will  operate  as  an  equitable  assignment  of  the  fund 
as  soon  as  it  is  acquired,  and  will  create  an  interest  in  it  which  a 
court  of  equity  will  enforce.    Ibid.  9. 

3.  Notice  to  the  debtor — essential.  Equity  recognizes  an  interest 
in  the  fund,  in  the  nature  of  equitable  property,  attained  through 
the  alignment,  or  the  order  which  operates  as  an  assignment,  and 
permits  such  interest  to  be  enforced  by  action,  even  though  the 
debtor  or  depositary  has  not  assented  to  the  transfer.  The  same 
equitable  doctrine  applies  to  an  equitable  assignment  of  any  defi- 
nite part  of  the  fund  or  debt.  But  to  perfect  the  equitable  title  in 
the  assignee,  notice  must  be  given  to  the  drawee  or  the  debtor. 
Ibid.  9. 

Op  debts. 

4.  After  insolvency— how  effected.    See  CORPORATIONS,  5,  6. 

What  passes  thereby. 

5.  Property  not  scheduled.    See  INSOLVBiNT  DEBTORS,  1,  2,  3. 

ATTORNEY  AT  LAW. 
Advice  of  counsel. 

As  a  defence  to  an  action  for  malicious  prosecution.  See  MALI- 
CIOUS PROSECUTION,  4,  5. 

ATTORNEY  AND  CLIENT. 
Contracts  between. 

1.  Fairness  required.  Dealings  between  attorney  and  client 
resulting  in  advantage  to  the  former  will  be  closely  scrutinized, 
and  the  attorney  will  be  required  to  show  the  utmost  good  faith 
and  fairness,  and  that  the  client  dealt  with  full  knowledge  of  his 
rights.  But  the  law  does  not  prohibit  all  dealings  between  them,  or 
declare  all  contracts  made  by  the  attorney  with  the  client  ipso  facto 
void,  or  voidable  at  the  instance  of  the  client.    Rolfe  V.  Rich,  436. 

ATTORNEY  FEES. 
Foreclosure  of  mortgage. 

Decreeing  payment  of  fee  stipulated  in  the  mortgage.  S%e  MORT- 
GAGES AND  DEEDS  OF  TRUST,  8,  9,  10. 
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AUCTION  SALES. 

Pbetbntino  competition. 

Sale  set  aside  for  fraud.    See  SALES,  1. 

BANES. 
Agent  FOR  collection. 

1.  What  may  he  received  in  payment.  Where  one  bank  receives 
a  note  from  another  bank  for  collection,  the  first  bank  will  thereby 
become  the  agent  of  the  other  for  that  purpose,  and  unless  such 
an  agent  is  specially  authorized  so  to  do,  he  has  no  right  to  accept 
in  payment  of  the  debt  anything  in  lieu  of  money.  He  has  no  power 
to  receive  a  check  in  payment.  Bank  ofAntigo  ▼.  Union  Trust  Co. 
343. 

Bank  check. 

2.  Liability  of  hank — notice.  The  check  of  a  depositor  on  his 
banker,  delivered  to  another  for  value,  transfers  to  the  payee 
therein,  and  his  assigns,  so  much  of  the  deposit  as  the  check  calls 
for;  and  when  presented  to  the^ank  for  payment  the  banker  be- 
comes liable  to  the  holder  for  the  amount  thereof,  provided  the 
drawer  has,  at  the  time,  sufficient  funds  to  pay  it.    Ibid.  343. 

3.  The  drawing  of  a  check  by  a  depositor  upon  his  banker  oper* 
Ates  as  an  assignment  to  the  payee,  as  between  the  drawer  and 
drawee.  But  in  order  to  charge  the  bank  with  the  amount  of  the 
•check  it  is  indispensable  that  the  check  be  first  presented  to  it  for 
payment,  or  some  other  act  done  similar  thereto.    Ibid.  343. 

4.  A  bank  had,  between  the  time  of  making  a  check  on  it  and 
its  presentation  for  payment,  on  deposit  to  the  credit  of  the  drawer 
of  the  check,  funds  sufficient  to  meet  the  check,  but  the  bank  had 
no  notice  of  the  existence  of  the  check  until  presented  for  pay- 
ment, and  the  deposit  against  which  it  was  drawn  having  been 
reduced  by  proper  charges  and  deductions,  there  was  not  enough 
left  to  pay  the  check :  Held,  that  the  check  was  rightfully  dis- 
honored.   Ibid.  343. 

BIGAMY. 

SUFnCIENCT  OP  INDICTMENT. 

Allegation  that  first  hushand  or  wife  is  living.  See  CRIMINAL 
LAW,  1,  2. 

BILL  OF  LADING. 

Its  nature. 

Receipt— or  contract  of  shipment.    See  OABBIEBS^  2  to  6. 
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BILL  OF  PABTIOULAES. 

FQiED  with  DSOIjABATION. 

1.  Limits  the  recovery.    See  PBACTICE,  7.  ^ 

2.  Whether  a  part  of  the  record.  See  APPEALS  AND  WRITS- 
OF  ERROR,  9. 

BRIDGES. 

OVBB  PtTBiaO  STBEBT. 

Obstructing  light  and  air.    See  STREETS,  6  to  10. 

BROKER. 

Distinguished  fboh  faotob. 

Lien  on  gooka  to  he  sold.    See  LIENS,  3. 

BURDEN  OF  PROOF. 
MBNTAIi  inoapaoitt. 

^  Bill  to  set  aside  conveyances.    See  CONVEYANCES,  1  to  4. 

BURNT  RECORDS  ACT. 
Eyidenoe  admissible. 

To  prove  title— copy  of  minutes^  etc.    See  EVIDENCE,  lO;  11, 12^ 

CARRIERS. 
Limiting  liabhiIty. 

1.  By  bill  of  lading  not  assented  to.  Where  goods  are  shipped 
under  a  verbal  agreement,  before  any  written  contract  or  bill  of 
lading  has  been  tendered  to  the  shipper,  the  subsequent  accept- 
ance of  a  bill  of  lading  without  assenting  to  its  conditions  will  not 
conclude  the  shipper  and  defeat  his  right  of  action  for  a  loss. 
Merchants'  Despatch  Transportation  Co.  Y.  Furthmann,  66.^ 

BjjaL  of  lading. 

2.  Giving  bill  of  lading  after  shipment,  and  its  effect.  Where  a 
verbal  agreement  for  the  transportation  of  goods  is  made,  and  such 
agreement  is  acted  on,  and  the  shipper  has  parted  with  all  control 
over  the  goods,  and  the  carrier  afterward  gives  the  shipper  a  bill 
of  lading  containing  restrictions  of  the  carrier's  liability,  if  the 
shipper  expressly  assents  to  the  terms  of  the  bill  such  assent  will 
operate  as  a  change  of  the  terms  of  the  original  contract,  but  the 
mere  receipt  of  the  bill  of  lading  by  the  owner  will  not  conclude 
him  from  showing  what  the  actual  agreement  was,  under  which 
the  goods  were  shipped.    Ibid.  66. 

Contbaot  of  shipment. 

3.  Receipt  not  a  contract  of  shipment.  On  May  4  a  carrier  gave 
the  shipper  of  goods  a  receipt  describing  the  goods  and  the  desti- 
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nation  markeid  thereon.  The  receipt  contained  the  words,  "Sub- 
ject to  the  conditions  on  the  back  of  this  receipt."  On  the  second 
day  thereafter,  and  while  the  goods  were  en  route,  the  carrier  gave 
the  shipper  a  bill  of  lading  contracting  to  forward  the  goods  npon 
conditions  thereunder  written :  Held,  that  the  paper  delivered  to 
the  shipper  on  May  4  was  in  no  sense  a  contract  of  shipment.  Mer^ 
chants*  Despatch  Transportation  Co,  y.  Furthmann,  66. 

4.  Receipt  referring  to  a  notice  on  the  back  thereof— hills  of  lad- 
ing, A  receipt  for  goods  by  a  carrier,  npon  the  back  of  which  is 
an  unsigned  notice  intended  to  restrict  the  carrier's  liability,  is 
not  a  contract  of  shipment  binding  on  the  shipper.  Bills  of  lading 
are  both  receipts  and  conti'acts  to  carry.  So  far  as  they  acknowl- 
edge the  delivery  and  acceptance  of  the  goods  they  are  mere  re- 
ceipts, and  as  to  the  rest  they  are  contracts.    Ibid.  66. 

5.  Lex  loci.  Where  a  contract  of  carriage  is  entered  into  in  the 
State  of  New  York,  the  laws  of  that  State  will  control  as  to  its  na- 

•     ture,  interpretation  and  effect.    Ibid.  66. 

LiMITIMO  CHABGBS. 

6.  Power  of  legislature.    See  BAILROADS>  3  to  9. 

OATTLE-GUARDS. 

Maintainikg. 

Duty  of  railroad  company.    See  RAILROADS,  22  to  26. 

OfiANCERT. 
Specific  pebfobmakob. 

1.  Whether  denied  for  want  of  mutuality  in  optional  contract.  The 
earlier  doctrine  that  the  want  of  mutuality  of  obligation  would 
render  an  optional  contract  incapable  of  specific  enforcement,  has  , 
been  so  modified  that  such  agreements  to  convey,  without  any 
corresponding  obligation  or  covenant  to  purchase,  will  now  be  spe- 
cifically enforced,  in  equity,  if  made  upon  sufficient  and  valuable 
consideration.  And  so,  when  the  agreement  to  convey  is  a  part  of 
a  lease  or  other  contract  between  the  parties,  for  which  the  agree- 
ment to  convey  forms  the  true  consideration,  the  want  of  mutuality 

*  will  not  avoid  the  contract.    Hayes  v.  QBrien  et  al,  403. 

2.  When  enforced.  Where  the  contract  is  otherwise  valid,  is  fairly 
entered  into,  and  is  upon  sufficient  consideration,  equity  will  en- 
force it,  when  there  has  been  an  acceptance  of  its  terms  by  the 
vendee  in  apt  time.  Such  a  contract  is  a  continuing  obligation  on 
the  part  of  the  lessor  or  party  giving  the  option,  running  with  the 
lease,  which  the  lessee  may  accept,  at  his  option,  within  the  time 
limited.    Ibid.  403. 
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CHANCERY.    Specific  pxbfobmancb.    Continued* 

3.  A  lease  for  a  term  of  ten  years  reserved  to  the  lessor  the  right 
to  sell  the  demised  premises  at  any  time  after  date,  and  then  pro- 
vided :  ''But  no  such  sale  of  said  land  shall  be  made  by  said  first . 
party  without  first  having  given  said  seoond  party  the  privilege  of 
^  purchasin  g  said  land  upon  such  terms  and  at  the  same  price  per  acre 
as  any  other  person  or  purchaser  might  have  offered  therefor."  The 
lessor  made  sale  of  the  premises  without  notice  to  the  lessee,  who, 
upon  learning  the  fact,  offered  to  pay  the  price  at  which  the  lessor 
sold  the  same,  and  demanded  of  the  lessor  and  his  purchaser  a 
conveyance  of  the  land :  Held,  that  the  lessee  did  all  that  the  law 
required  of  him,  and  was  entitled  to  the  specific  performance  of 
the  contract  to  sell  and  convey  to  htm  on  his  acceptance  of  the 
option.    Hayes  v.  O'Brien  et  al.  403. 

JUBISDIOTION. 

4t.  Granting  ancillary  relief.  Where  a  court  of  equity  once  ac- 
quires jurisdiction  of  the  main  purposes  of  the  bill,  it  will  have  the 
right  to  grant  such  ancillary  or  incidental  relief  fiA  will  be  necessaxy 
to  make  the  relief  sought  complete.    Ibid.  403. 

5.  Where  suit  may  be  brought.  A  bill  to  enjoin  a  proceeding  at 
law,  simply,  under  section  3  of  the  Chancery  act,  must  be  brought 
in  the  county  where  the  proceeding»  at  law  are  had.  But  when 
the  primary  object  of  the  bill  is  to  compel  a  specific  performance 
of  a  contract  for  the  sale  and  conveyance  of  land,  the  same  may 
be  filed  in  the  county  where  any  of  the  defendants  who  are  neces- 
sary parties  reside.    Ibid.  403. 

6.  In  this  State,  jurisdiction  of  the  person  invests  a  court  of 
chancery  with  power  to  proceed  to  a  final  decree  in  all  that  class 
of  cases  where  it  is  sought  to  compel  the  execution  or  cancellation 
of  deeds  to  land.  When  the  relief  sought  does  not  require  the 
court  to  deal  directly  with  the  estate  itself,  the  proceeding  does 
not  affect  real  estate,  within  the  meaning  of  the  third  section  of 
the  Chancery  act.    Ibid.  403. 

7.  Decree  affecting  land  outaide  the  jurisdiction  of  the  court,  A 
court  of  equity  having  the  parties  in  interest  before  it,  may  pro- 
ceed though  the  land  to  which  the  suit  relates  may  lie  without  the 
jurisdiction  of  the  court.  The  decree,  in  such  case,  settles  the 
rights  of  the  parties  before  the  court  with  respect  to  some  con- 
tract, conveyance  or  fraudulent  conduct,  and,  by  attachment  or 
other  coercive  means,  compels  the  offending  party  to  comply  with 
the  requirements  of  the  decree.    Ibid.  403. 

8.  Foreclosure  in  United  States  court  —  contract  to  reconvey — 
jurisdiction  of  State  court.  Where  an  insurance  company  had  ac- 
quired title  to  certain  lands  and  lots  by  a  quitclaim  deed  from  the 
former  owner  and  certain  foreclosure  proceedings  in  the  circuit 
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court  of  the  United  States,  under  an  agreement  that  the  company 
was  to  perfect  the  title  to  the  lands  and  reconvey  to  the  former 
owner  on  the  payment  of  $10,000,  the  State  courts  will  have  juris- 
diction to  specifically  enforce  such  agreement.  A  court  of  equity 
has  jurisdiction  to  enforce  the  contract,  whether  called  a  contract 
to  redeem  or  to  reconvey.  Union  Mutual  Lije  Ina,  Co,  v.  Kirchoff, 
536. 
Injunction. 

9.  Irreparable  injury — what  conetituies.  Irreparable  injury,  as 
used  in  the  law  of  injunction,  does  not  necessarily  mean  that  the 
injury  is  beyond  the  possibility  of  compensation  in  damages,  nor 
that  it  must  be  very  great ;  and  the  fact  that  no  actual  damages 
can  be  proved,  so  that  in  an  action  at  law  the  jury  could  award 
nominal  damages,  only,  often  furnishes  the  very  best  reason  why 
a  court  of  equity  should  interfere  in  a  case  where  the  nuisance  is 
a  continuing  one.    Field  et  aL  v.  Barling  et  al,  556. 

Pabties. 

10.  Who  are  necessary.  It  is  a  settled  general  rule  in  equity 
that  all  persons  should  be  made  parties  to  the  bill  who  have  a  sub- 
stantial legal  or  equitable  interest  in  the  subject  matter  of  the  liti- 
gation, and  who  are  to  be  materially  affected  by  the  decree  to  be 
rendered.    Heffron  et  al.  v.  Qage^  182. 

11.  On  bill  to  foreclose  mortgage — receiver  of  mortgagee's  prop^ 
erty.  On  a  bill  to  foreclose  a  mortgage  or  deed  of  trust,  a  receiver 
of  one  mortgagor  appointed  on  a  bill  by  that  mortgagor  against 
another,  to  wind  up  and  settle  a  partnership,  where  no  conveyance 
of  the  mortgagor's  property  is  made  to  the  receiver,  will  not  be  a 
necessary  party  to  a  bill  to  foreclose.    Ibid.  182. 

12.  Bill  by  some  on  behalf  of  many.  See  PAKTNEBSHIP,  10 ; 
PARTIES,  1  to  4. 

Default. 

13.  What  it  admits.  A  default  in  a  bill  in  chancery  admits  only 
facts  properly  alleged,  and  not  that  those  facts  authorized  the  de- 
cree. It  does  not  admit  the  conclusion  of  the  pleader.  If  the  bill 
is  wholly  insuflftcient  to  support  the  decree  rendered,  the  error 
can  be  insisted  on  notwithstanding  the  default.  Koster  et  al.  v. 
Miller  et  al.  195. 

Pbesumptions. 

H.    In  support  of  decree.     See  PRACTICE  IN  THE  SUPREME 
COURT,  2. 
Nuisance. 

15.  Abating  in  equity.    See  NUISANCE,  1,  2,  3. 
Abutting  lot  owner. 

16.  Enjoining  use  of  street  by  railroad  company.   See  STREETS,  3. 
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OHOSES  IN  ACTION. 

ASSIONlfENT. 

Of  a  part  of  a  demand.    See  ASSIGNMENT,  1. 

CIGAR  LABELS. 
Tbade-mabk. 

Legality— -proof  of  adoption.  See  TBADE-MARK,  1,  2;  EVI- 
DENCE, 17. 

V 

COMMON  LAW. 

Of  EnoiiAKd. 

1.  Adopted  in  this  State.  By  chapter  28  of  the  Bevised  Statutes 
the  common  law  of  England  is  declared  in  force  in  this  State,  and 
the  common  law  of  England  may  be  found  by  reference  to  the 
decisions  of  the  common  law  conrtB  of  that  country.  Kreita  y. 
Behrensmeyer,  496. 
« 
COMPETITION. 

STIFIilNQ  COMPETITION. 

At  judicial  or  public  sale.    See  SALES,  2,  3, 4. 

CONSTITUTIONAL  LAW. 
When  a  law  is  held  constitution al. 

1.  Doubts  solved  in  favor  of  validity  of  statute.  Courts  ought 
not  to  declare  an  act  of  the  legislature  invalid  unless  it  is  in  plain 
and  obTious  conflict  With  the  constitution.  When  there  is  a  rea- 
sonable doubt  of  the  validity  of  a  statute,  such  doubt  should  be 
solved  in  favor  of  the  legislative  action,  so  as  to  sustain  the  statute. 
The  cpurts  should  so  construe  a  law  as  will  make  it  valid.  People 
ex  rel.  v.  Oaulter,  39. 

Title  op  an  act. 

2.  Act  to  protect  trade-marks,  labels,  etc.  The  act  entitled  "An 
act  to  protect  associations,  unions  of  workingmen  and  persons  in 
their  labels,  trade-marks  and  forms  of  advertising,"  is  not  in  vio- 
lation of  section  13,  article  4,  of  the  constitution,  which  provides 
that  "no  act  hereafter  passed  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title."    Cohn  v.  People,  486. 

Statute  valid  in  part. 

3.  When  part  of  statute  is  in  violation  of  constitution.  Where  a 
part  of  a  statute  is  unconstitutional,  the  remainder  will  not  be  de- 
clared to  be  unconstitutional  also,  if  the  two  are  distinct  and  sep- 
arable, so  that  the  latter  may  stand  though  the  former  becomes  of 
no  effect.  If,  when  the  unconstitutional  portion  is  stricken  out, 
and  that  which  remains  is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent  legislative  intent,  wholly 
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independent  of  that  which  was  rejected,  it  mnst  be  retained.  ChU 
cago,  Burlington  and  Quincy  Railroad  Co.  v.  Jones,  361. 

4.  If  a  statute  attempts  to  accomplish  two  or  more  objects,  and 
is  void  as  to  one,  it  may  still  be  in  every  respect  complete  and  valid 
as  to  the  other.  A  legislative  act  may  be  entirely  valid  as  to  some 
classes  of  cases  and  clearly  void  as  to  others.    Ibid.  361. 

BaHiRoad  bates. 

5.  Extortion  and  unjust  discrimination.  Part  of  the  act  of  1873 
relates  to  the  prevention  of  unjust  discrimination  between  per- 
sons and  places  in  thd  rates  charged  for  transportation,  while  other 
parts  relate  to  the  prevention  of  charges  that  exceed  fair  and  rea- 
sonable rates.  It  was  held,  that  the  law  was  good  so  far  as  it  related 
to  unreasonable  rates  of  charges  wholly  within  the  Qtate.    Ibid.  361. 

6.  Act  of  1873  constitutional.    See  RAILROADS,  12  to  19. 

Rules  of  bvidsncb. 

7i  Subject  to  legislative  change.  No  one  has  a  vested  right  in  the 
rules  of  evidence.  They  pertain  to  the  remedies  provided  by  the 
State  for  its  citizens,  and  do  not  constitute  a  part  of  any  contract. 
They  are  stibject  to  control  and  modification  by  the  legislature, 
whether  affecting  proof  of  existing  rights,  or  rights  subsequently 
acquired.  Changes  in  .them  may  be  made  applicable  to  existing 
causes  of  action.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Jones,  361. 

Dub  fbocess  of  law. 

8.  Act  relating  to  the  sale  of  railroad  tickets.  The  act  of  1876, 
entitled  *An  act  to  prevent  frauds  upon  travelers,  and  owner  or 
owners  of  any  railroad,  steamboat  or  other  conveyance  for  the 
transportation  of  passengers,"  is  not  in  violation  of  section  2  of 
article  2  of  the  constitution  of  the  State,  or  the  similar  clause  of  the 
constitution  of  the  United  States  which  declares  that  "no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law."    Burdick  v.  People,  600. 

9.  Legislative  regulation  of  railroads.  The  franchises  of  rail- 
roads acting  under  charters  or  acts  of  incorporation  are  of  a  public 
nature,  so  far  as  the  safety,  convenience  and  comfort  of  passengers 
are  concerned,  and  reasonable  regulations  affecting  the  conduct 
of  such  public  employment  are  fit  subjects  of  legislative  action. 
The  law-making  power  may  provide  for  remedying  such  bvils  as 
may  be  found  to  exist,  and  in  so  doing  may  sometimes  impose 
restrictions,  which  are  deemed  necessary  upon  the  use  and  enjoy- 
ment of  property.     Ibid.  600. 

10.  Constitutional  provision  explained.  The  constitution  does 
not  say  that  the  disposition  of  property  may  not  be  limited  or  reg- 
ulated when  the  interests  of  the  public  so  require,  but  that  no  per- 
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Bojx  shall  be  deprived  of  tda  property  without  due  process  of  law. 
The  phrase  "due  process  of  law,"  which  is  equivalent  to  the  words 
"law  of  the  land,"  as  used  in  magna  charta,  means,  "in  the  due 
course  of  legal  proceedings  according  to  those  rules  and  forms 
which  have  been  established  for  the  protection  of  private  rights." 
Burdick  v.  People,  600. 

11.  An  act  of  the  legislature  which  transfers  the  property  of  one 
man  to  another  without  his  consent  is  not  a  constitutional  exercise 
of  legislative  power,  because,  if  effectual,  it  operates  to  deprive  a 
man  of  his  property  without  due  process  of  law.    Ibid.  600. 

SPSCIAIj  liEGISIiATION. 

12.  Sale  of  railroad  Hcket8-^police  regulation.  A  statutory  re- 
quirement that  railroad  tickets  shall  be  sold  by  agents  duly  author- 
ized to  sell  the  same,  and  requiring  such  agents  to  exhibit  their 
authority  to  act  in  making  such  sales,  is  merely  a  police  regulation 
as  to  the  manner  in  which  the  business  of  the  carrier  shall  be  con- 
ducted, and  such  a  regulation  does  not  violate  section  22  of  article 
4  of  the  State  constitution,  which  prohibits  the  passage  of  special 
laws  granting  special  and  exclusive  privileges^    Ibid.  600. 

13.  No  privilege  or  immunity  of  any  party  has  been  abrldgeds 
by  the  act  of  1875,  entitled  "An  act  to  prevent  frauds  upon  travel- 
ers, and  owner  or  owners  of  any  railroad,  steamboat  or  other 
conveyance  for  the  transportation  of  passengers.'*  The  right  of 
conducting  the  business  of  selling  railroad  or  steamboat  tickets  is 
curtailed  and  hedged  about  by  certain  restrictions  which  the  leg- 
islature deemed  necessary  to  prevent  frauds  upon  travelers  and 
public  carriers,  and  which  the  government  may  justly  prescribe 
for  the  general  good.    Ibid.  600. 

14.  Act  to  protect  trade-marka,  etc.  The  act  to  protect  associa- 
tions, unions  of  workingmen  and  persons  in  their  labels^  trade- 
marks and  forms  of  advertising,  is  not  obnoxious  to  the  constitution, 
(art.  4,  sec.  22,)  which  prohibits  the  passage  of  local  or  special  laws 
and  the  granting  of  special  privileges,  etc.    Cohn  v.  People,  486. 

Nationaii  constitution. 

15.  Acts  impairing  the  obligation  of  contracts.  An  act  of  the 
legislature  tending  to  impair  the  obligation  of  a  contract  is  inop- 
erative and  of  no  effect  as  to  contracts  existing  at  the  time  of  the 
passage  of  the  act,  but  as  to  future  contracts  it  will  not  be  rendered 
inoperative  by  the  provisions  of  the  State  and  Federal  constitu- 
tions, which  forbid  the  passage  of  laws  impairing  the  obligation 
of  contracts.    Burdick  Y.  People,  600. 

16.  Inter- State  commerce — policepower.  The  deposit  in  Congress 
of  the  power  to  regulate  commerce  between  the  States  does  not 
deprive  the  States  of  their  police  power.   Under  that  power  a  State 
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may  legislate  to  promote  domestic  order,  morals  and  safety;  to 
protect  the  llyes,  limbs,  quiet  and  property  of  all  persons  within 
the  State  to  secure  the  general  comfort,  health  and  prosperity  of 
the  State;  and  to  prevent  crime,  pauperism,  disturbance  of  the 
peace,  and  all  forms  of  social  evils.    Burdibk  v.  People,  600. 

17.  The  State  can  not  invade  the  domain  of  the  national  govern- 
ment, or  assume  powers  properly  belonging  to  Congress.  In  rela- 
tion to  the  subject  of  commerce,  including  inter- State  passenger 
travel,  the  State  can  not  place  any  obstacle  in  the  way  of  such 
travel  or  impose  ai^y  burden  on  it.  But  many  acts  of  a  State  may 
affect  or  influence  commerce  without  amounting  to  a  regulation 
of  it.    Ibid.-600. 

18.  State  legislation  which  is  not  an  obstacle  to  inter-State  com- 
merce and  Imposes  no  burden  upon  it,  and  which  comes  within  a 
proper  exercise  of  the  police  power,  is  nob  unconstitutional,  as  in- 
fringing Tipon  the  powers  of  Congress.    Ibid.  600. 

FJSES  and  SAIiABIEB. 

19.  Constitutional  provi«ton«  Construed.  See  OFFICE  AND  0F« 
FICERS,  8,  9, 10. 

CONTEST  OF  ELECTION. 
Contestant  successfuii. 

Time  of  qualification.    See  OFFlCfe  AND  OFFICERS,  3. 

CONTRACTS. 
Recoupment. 

1.  Right  of  defendant  to  recoup  damage  for  a  breach  of  same,  A 
defendant,  when  sued  for  articles  sold  and  delivered  to  him  by 
the  plaintiff,  will  not  be  entitled  to  recoup  damages  for  a  breach 
of  the  contract,  unless  he,  the  defendant,  has  performed  his  part 
thereof,  or  has  been  ready  and  willing  to  do  so  at  the  time  required, 
Oeorge  H,  Hess  Co.  v.  Dawson  et  al.  138. 

2.  Where  the  plaintiff  agreed  to  supply  the  defendant  with  all 
the  castings  that  he  might  order  from  time  to  time,  upon  the  con- 
dition and  agreement  of  the  defendant  to  pay,  by  the  20th  day  of 
each  month ,  for  all  the  goods  supplied  during  the  preceding  month, 
the  defendant,  when  sued  for  the  price  of  goods  received  by  him, 
can  not  recoup  damages  for  a  breach  of  the  contract  without  show- 
ing that  he  was  not  in  default,  on  his  part,  at  the  time  of  the  plain- 
tiff's breach  or  failm'e  to  furnish  castings  ordered.    Ibid.  138. 

Abandonment. 

3.  Failure  to  perform  by  one  excuses  performance  by  the  other, 
A  plaintiff  agreed  to  furnish  the  defendant,  monthly,  such  castings 
as  he  might  order,  and  the  latter  agreed  to  pay  for  goods  ordered 
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and  deliyered  in  each  month  by  the  20th  of  the  following  month : 
Held,  that  the  plaintiff  was  not  bound  to  delivjer  castings  to  the 
defendant  unless  the  latter  was  ready  and  willing  to  make  -paj- 
ments  as  required  by  the  contract.  Oeorge  H.  Hesa  Co.  y.  Dawson 
et  al.  138. 

4.  Right  to  abandon  and  sue  for  the  value  of  the  goods  delivered 
under  it.  Where  the  purchaser  of  castings  fails  to  pay  for  the  same 
as  he  agreed  to,  the  vendor  may  abandon  the  special  contract,  and 
sue  and  recover  in  an  action  of  assumpsit  for  the  value  of  the  cast- 
ings sold  and  delivered  to  the  defendant.    Ibid.  138. 

BXSCISSION. 

5.  In  part.  As  a  general  rule,  when  a  party  wiiAes  to  rescind 
an  entire  contract  he  must  do  so  in  toto,  or  not  at  all.  But  this  is  a 
rule  of  construction  based  upon  the  intention  of  the  parties  to  the 
contract,  and  not  a  rule  of  law  controlling  that  intention.  Bank 
ofAntigo  v.  Union  Trust  Co.  343. 

6.  A,  being  desirous  of  raising  money,  procured  his  bankers  to 
discount  three  notes  he  held  on  B,  two  for  $3000  each  and  the  last 
for  $5430,  and  the  proceeds  were  placed  by  the  bank  to  the  credit 
of  A.  On  the  evening  of  the  same  day,  the  bankers,  on  learning  of 
the  failure  of  B,  charged  to  A  the  amount  of  the  large  note,  less 
the  discount,  and  immediately  informed  A  of  that  fact  and  also  re- 
turned him  that  note :  Held,  that  thcTescission  of  the  contract  as 
to  the  large  note  might  be  acquiesced  in  by  A,  and  that  the  failure 
of  A  to  object  showed  an  election  to  treat  the  rescission  as  being 
effectual.    Ibid.  343. 

7.  Failure  of  consideration.  Where  the  consideration  is  divisi- 
ble, and  the  price  can  be  apportioned,  then  if  a  distinct  divisible 
portion  of  the  consideration  fails,  the  price  paid  for  such  portion 
may  be  recovered  back.  In  such  case  the  purchaser  may  elect  to 
take  what  can  be  delivered  to  him,  and  if  the  purchase  money  has 
been  paid  he  may  recover  back  the  excess,  or  if  there  has  been  no 
payment,  defend  pro  tanto.    Ibid.  343. 

Whether  sever  ablh. 

8.  Separate  items.  Where  the  part  to  be  performed  by  one  party 
consists  of  several  distinct  and  separate  items,  and  the  price  to  be 
paid  by  the  other  is  apportioned  to  each  item  to  be  performed,  or 
is  left  to  be  implied  by  law,  such  a  contract  will  generally  be  held 
to  be  severable.    Ibid.  343. 

Time  op  performance. 

9.  Unreasonable  delay — time  not  of  the  essence  of  the  contract — 
limiting  time  by  notice.  Where  time  is  not  originally  of  the  essence 
of  a  contract  for  the  sale  or  exchange  of  lands,  but  one  party  has 
been  guilty  of  gross,  vexatious,  unreasonable  or  unnecessary  de- 
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lay  or  defaalt  in  relation  to  it,  the  other  party  beoomes  entitled, 
by  notioe,  to  limit  a  reasonable  time  within  whioh  the  contract 
shall  be  performed  by  the  other,  and  in  default  of  obedience  of 
such  notice  the  court  ^will  not  enforce  its  specific  performance, 
bat  will  leave  the  parties  to  their  strictly  legal  rights.  Aurnap  v. 
Sharpsieen,  225. 

10.  Where  deeds  for  the  exchange  of  lots  are  placed  in  escrow, 
to  be  delivered  only  on  performance  of  a  condition  by  one  of  the 
parties  to  procure  the  release  of  certain  mortgages,  but  no  time  is 
:fixed  for  the  execution  of  the  releases,  they,  by  implication  of  law, 
must  be  executed  and  delivered  within  a  reasonable  time.  Ibid.  225. 

11.  And  when  the  party  has  had  ample  time  in  whioh  to  procure 
the  releases,  the  other  party  may,  by  notice,  fix  a  reasonable  time 
in  which  to  perform  the  contract,  after  which  he  may  declare  the 
contract  forfeited,  though  time  is  not  made  of  the  essence  of  the 
<son tract.    Ibid.  225. 

12.  Sufficiency  of  notice — limiting  time  of  performance  by  notice. 
A  verbal  contract  for  the  exchange  of  land  provided  that  A  should 
-convey  to  B  four  houses  and  lots,  subject  to  a  mortgage  of  $2500  on 
the  same  and  another  lot,  and  that  B  should  convey  to  A  thirteen 
lots,  upon  four  of  which  was  a  mortgage,  which  B  was  to  have 
released  as  to  one  of  the  lots  and  reduced  to  $1500  on  the  other 
lots,  and  B  was  to  procure  a  release  of  A's  mortgage  on  the  lot  of  A 
included  in  the  first  named  mortgage.  C,  the  agent  of  B,  had  the 
parties  interested  come  to  his  office  to  execute  the  deeds,  which 
was  done,  but  B  failing  to  procure  the  releases  of  the  mortgage  as 
agreed,  A  objected  to  the  delivery  of  her  deed,  when,  by  agree- 
ment, the  several  deeds  were  left  with  D,  a  clerk  of  0,  to  be  held  in 
escrow  until  the  proper  releases  should  be  procured  by  B.  After 
repeated  efforts  by  A  to  have  the  contract  carried  out.  A,  through 
her  agent,  notified  the  agent  of  B  that  unless  the  releases  were  made 
and  delivered  within  twenty-four  hours,  A  would  rescind  the  con- 
tract. No  objection  was  made,  at  the  time,  that  the  notice  fixed  so 
short  a  time.  G,  the  agent  ol  B,  obtained  possession  of  the  deeds 
and  papers  and  tendered  to  A  her  deed  for  the  lots,  but  did  not 
tender  any  release  of  the  mortgage,  and  delivered  A's  deed  to  B, 
which  was  placed  on  record.  A  then  filed  her  bill  to  cancel  the 
deed  to  B  as  a  cloud  on  her  title,  and  B,  pending  the  hearing,  ten- 
dered A  the  releases  and  a  copy  of  the  deed  from  B,  the  original 
of  which  was  lost :  Held,  that  A  was  entitled  to  the  relief  sought. 
Ibid.  225. 

13.  Where  the  notice  requires  performance  by  the  end  of  the 
next  day,  and  no  objection  is  made  as  to  the  inadequacy  of  the  time 
allowed,  and  a  tender  is  made  which  proves  ineifectual  on  other 
grounds,  the  notice  will  be  sufficient.    Ibid.  225. 
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CbBTAINTT  of  OONSIDBBATTOir. 

14.  Specifying  method  of  determining  consideration.  "Where  the- 
oontraot  appoints  the  mode  of  determining  the  price  of  land  sold, 
and  the  price  is  determined  according  to  that  mode,  the  contract 
becomes  perfect  and  complete,  in  all  respects  as  if  it  had  been 
originally  fixed  in  the  writing.    Hayee  v.  O'Brien  et  aL  403. 

Gbbtainty  of  subject  matteb. 

15.  Whether  void  for  uncertainty  in  the  description  of  land^aid" 
ing  defective  description,  A  deed  or  other  written  contract  is  not 
Toid  for  uncertainty  in  the  description  of  the  land  sold  or  con- 
yeyed,  if,  from  the  words  employed,  the  description  can  be  made 
certain  by  extrinsic  evidence  of  facts,  physical  conditions,  meas- 
urements or  monuments  referred  to  in  the  deed.  And  a  defective 
description  of  land  may  be  aided  by  the  conduct  of  the  parties, 
such  as,  that  the  vendor  put  the  purchaser  in  possession  of  the 
premises  intended  to  be  conveyed.    Ibid.  403. 

16.  Description  of  land  —  whether  sufficient.  Leased  premises 
were  described  in  the  lease  as  a  tract  of  land  in  L.  county,  Illinois,, 
and  "being  a  part  of  the  south  half  of  sections  thirty-four  (34)  and 
thirty- five  (35),  in  township  forty-six  (46),  north  of  range  twelve  (12),. 

-  east  of  the  third  principal  meridian,  more  familiarly  known  as  the 
Merchant  farm.**  The  land  was  then  described  as  divided  into  two- 
unequal  portions  by  the  right  of  way  of  the  Chicago  and  North- 
western  Ballway  Company  through  said  land  in  a  northerly  and 
southerly  direction,  and  the  description  concluded,  "atl  that  por- 
tion east  of  said  right  of  way  is  leased  to  said  party  of  the  second 
part :"  Held,  that  the  description  was  sufficient  to  admit  evidence 
aliunde  the  lease  to  identity  the  land.    Ibid.  403. 

COMSTSUED. 

17.  Agreement  to  convey  land — when  binding  on  subsequent  ptir» 
chaner.  Where  an  agreement  of  a  land  owner  and  a  railway  com- 
pany for  the  conveyance  of  a  strip  of  land  for  a  right  of  way  is 
once  acted  upon  without  objection,  and  the  railroad  constructed, 
its  provisions  will  be  binding  upon  the  original  owner  and  his 
g^ntee  with  notice.    Sands  et  af.  v.  Wacaser  et  clI,  530. 

18.  Contract  to  convey  land— payment  of  taxes,  A  mortgagor  of 
real  estate  agreed  with  the  mortgagee  to  convey  the  property  to  the 
latter,  and  make  no  defense  to  a  foreclosure,  which  was  necessary 
to  cut  off  certain  prior  liens,  and  to  pay  the  mortgagee  $10,000  for 
a  reconveyance  of  the  premises.  The  mortgagee  claimed  credit 
for  items  of  money  expended  in  the  payment  of  taxes  and  the  pur- 
chase of  tax  titles  against  the  property,  prior  to  the  agreement  to 
reconvey :  Held,  that  such  items  were  properly  disallowed.  Union 
Mutual  Life  Ins.  Co.  v.  Kirchoff,  636. 
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19.  Intention  of  the  parties.  In  the  construction  of  contracts  the 
intention  of  the  parties  to  be  ascertained  from  the  words  employed, 
the  connection  in  which  they  are  used,  and  the  subject  matter  in 
reference  to  which  the  parties  are  contracting,  must  control,  and 
courts  are  powerless  to  interpolate  terms  and  conditions  into  the 
contract  to  which  the  hiinds  of  the  parties  have  not  given  assent. 
Hayes  v.  0*Brien  et  aL  408. 

20.  Courts  will,  however,  look  to  the  entire  instrument,  and,  h 
possible,  give  such  construction  that  each  clause  shall  have  some 
effect  and  perform  some  office,  and  for  this  purpose  will,  so  far  as 
practicable,  view  the  contract  from  the  position  of  the  parties  at 
the  time  it  was  made,  in  order  to  understand  their  language  in  the 
sense  ih  which  it  was  used.  Such  construction  will  be  adopted, 
if  it  can  consistently  and  reasonably  be  done,  as  will  render  the 
whole  contract  operative.    Ibid.  403. 

In  writing. 

21.  Intention — how  determined.  An  agreement,  when  reduced 
to  writing,  must  be  presumed  to  speak  the  intention  of  the  parties 
who  sign  it.  It  speaks  for  itself,  and  the  intention  with  which  it 
was  executed  must  be  determined  from  the  language  used  to  ex- 
press that  intention.  It  is  not  to  be  changed  by  extrinsic  evidence 
as  to  how  it  was  understood  or  what  was  intended.  State  Nat. 
Bank  v.  Butler,  575. 

22.  Ignorance  of  its  contents — execution  without  knowing  its  terms, 
A  woman  of  education,  able  to  read  and  write,  who  deliberately 
signs  a  written  agreement  without  informing  herself  as  to  the  na- 
ture  of  its  contents,  so  that  such  agreement  may  be  used  to  the 
prejudice  of  third  persons  who  may  give  credit  on  the  strength 
of  it,  can  not  be  permitted  to  allege,  as^  a  matter  of  defense,  her 
ignorance  of  that  which  it  was  her  duty  to  know,  when  the  means 
of  information  were  within  immediate  reach,  of  which  she  failed 
to  avail  herself.    Ibid.  575.     . 

Ik  BESTRA.INT  OF  TRADE. 

23.  Not  enforcible.  AH  compacts  between  merchants,  speculators 
or  any  class  of  men  to  elevate  or  depress  the  market  are  injurious 
to  the  public  interest,  and  in  restraint  of  trade.  When  such  a  pur- 
pose is  apparent  in  a  contract  it  strikes  the  agreement  with  nullity. 
Such  a  combination  of  dealers  is  nothing  less  than  a  conspiracy 
against  trade,  entered  into  for  selfish  purposes,  and  tending  to 
make  the  poor  poorer  and  the  rich  richer.  Such  design  will  not 
be  furthered  by  the  courts.    Foss  et  al.  v.  Cummings  et  al.  353. 

24.  It  makes  no  difference  that  the  agreement  is  only  in  partial 
restraint  of  trade.  If  the  public  is  injuriously  affected  (and  that 
is  necessarily  so  when  the  combination  tends  to  increase  the  price 
of  a  commodity)  it  is  illegal.    Ibid.  353. 
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25.  To  "comer''  the  markeL  A  oombination  of  Beveral  parties  to 
enhanoe  the  price  of  com,  by  making  large  purchases  and  prevent- 
ing the  fair  selling  thereof,  whereby  an^mmense  lot  of  com  is  put 
into  the  hands  of  a  firm  in  the  combine  and  thus  force  up  the  price 
of  com  in  the  market^  is  contrary  to  public  polidy,  and  no  party 
to  the  agreement  can  maintain  an  action  for  services  growing  out 
of  the  trhnsaction.    Foes  et  aL  v.  Cummings  et  al.  353. 

26.  In  an  action  by  commission  merchants  against  a  defendant, 
to  recover  for  moneys  paid  out,  and  for  commissions,  storage,  insur- 
ance, interest  and  losses  upon  certain  com  transactions,  in  which 
they  acted  as  the  def  endanfs  agents,  the  court  held  as  law  a  propo- 
sition that  if  the  com  was  purchased  and  sold  by  the  plaintiffs,  and 
advances  were  made  thereon,  and  insurance  was  also  paid  and  ad- 
vanced by  them  thereon,  in  pursuance  and  execution  of  an  agree- 
ment, understanding  or  combining  by  the  defendant  to  enhance 
the  price  of  com  above  what  the  market  price  thereof  would  have 
been  if  left  free  from  manipulation,  by  buying  the  cash  com  com- 
ing into  the  Chicago  market  and  by  keeping  back  and  from  that 
city  market  corn  which  would  otherwise  have  been  brought  to 
such  market  for  sale,  and  the  plaintiffs  were  parties  to  or  assented 
to  and  aided  in  such  agreement,  and  acted  in  the  premises  as  bro- 
kers or  agents  for  the  defendant  in  pursuance  of  such  scheme,  eUf., 
then  there  can  be  no  recovery  by  the  plaintiffs  for  losses  they  may 
have  sustained  in  the  purchase  and  sale  of  said  corn,  or  for  ad- 
vances made  or  expenses  incurred,  etc. :  Held,  that  the  proposition 
expressed  the  law  correctly.    Ibid.  353. 

OONTKAOT  FOB  AN  OPTION. 

27.  Whether  void  for  uncertainty  of  consideration.  An  owner  of 
land  leased  the  same  for  the  term  of  ten  years,  and  reserved  the 
right  to  sell  the  premises  at  any  time  after  the  date  of  the  lease,  but 
the  lease  provided  that  the  lessor  should  make  no  sale  without 
first  giving  the  lessee  the  privilege  of  purchasing  the  lapd  upon 
such  terms  and  at  "the  same  price  per  acre  as  any  other  person  or 
purchaser  might  have  offered  therefor :"  Held,  that  the  contract 
for  the  option  was  not  void  for  uncertainty  in  the  price  to  be  paid 
for  the  property,  the  price  being  the  same  as  offered  by  any  other 
person  or  purchaser,  and  which  the  lessor  was  willing  to  accept. 
Hayes  v.  O'Brien  et  aL  403. 

28.  There  is  no  principle  of  equity  that  is  violated  by  such  a  con- 
tract, which  is,  that  the  lessee  shall  have  a  right  to  purchase  at  a 
price  satisfactory  to  the  lessor,  and  when  fairly  entered  into  upon 
a  valuable  con^deration,  if  the  terms  upon  which  the  sale  is  to  be 
made  are  fixed  in  the  contract,  or  the  parties  have,  by  the  contract, 
provided  the  means  for  their  ascertainment,  no  reason  is  perceived 
why  a  court  of  equity  may  not  compel  its  performance.    Ibid.  403. 
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OFTIONAIi. 

29.  Whether  mutuality  exists,    »Be  CHANCEBT,  1. 

COKBTBUCTIOl^. 

30.  Effect  of  former  contract.    See  PARTNEBSHIP,  4. 
Bills  of  Ijadino. 

31.  Whether  contracts  of  shipment— lex  loci.  See.  GABBIEBS, 
3,  4,  5. 

Of  corpobation. 

32.  To  be  performed  outside  the  Slate  where  organized — charter 
and  statutory  limitations  distinguished.    See  GOBPOBATIONS,  2,  3. 

Between  attobkey  and  ciiIBnt. 

33.  Fairness  required.    See  AT TOBNEY  AND  CLIENT,  1. 

CONVEYANCES. 
Setting  aside. 

1 .  For  want  of  mental  capacity  to  make  a  deed.  On  a  bill  by  the 
heirs  of  a  deceased  grantor,  to  set  aside  deeds  on  the  ground  that 
the  grantor  was  incapable  of  making  a  valid  disposition  of  h;s 
property,  the  burden  of  proof  will  rest  on  the  complainants  to 
proye  the  allegations  of  their  bill.  They  must  show  such  a  degree 
of  mental  weakness  as  to  render  the  grantor  incapable  of  under- 
standing and  protecting  his  own  interests.  Guild  et  al,  y.  Wame 
et  al.  105. 

2.  The  mere  circumstance  that  the  mental  powers  of  a  person 
have  been  somewhat  impaired  by  age  or  disease  is  not  sufficient. 
If  he  still  retains  a  full  comprehension  of  the  meaning,  design  and 
effect  of  his  acts,  unless,  by  undue  influence  of  the  grantee,  he  was 
unable  to  exercise  his  will  in  that  respect.    Ibid.  105. 

DELiyEBT  OF  deed. 

3.  How  shown.  A  deed  may  be  deliyered  by  words  without  acts, 
or  by  acts  without  words,  or  by  both  acts  and  words ;  and  after  the 
deed  has  been  signed,  sealed  and  acknowledged,  any  acts  or  words 
which  clearly  manifest  an  intention  to  consummate  and  complete 
it,  and  to  part  absolutely  and  unconditionally  with  it  and  all  con- 
trol over  it,  are  sufficient  to  give  legal  existence  to  it  as  a  deed,  and 
to  constitute  a  sufficient  delivery.    Burnap  v.  Sharpsteen  et  al.  225. 

4.  Where  the  delivery  of  a  deed  is  denied  by  the  grantees  there- 
in, and  the  witnesses  called  to  prove  a  delivery  fail  to  testify  to 
any  acts  or  words  amounting  to  a  delivery,  their  general  statement 
that  the  instrument  was  delivered  will  be  regarded  as  a  mere  legal 
conclusion  on  their  part,  rather  than  the  statement  of  a  fact,  and 
therefore  incompetent,  and  can  not  be  considered  on  the  question 
of  delivery.    Ibid.  225. 
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CONVEYANCES.    Delivebt  Of  deed.    ConUnued. 

6.  Wrongful  delivery  of  deeds  left  in  escrow.  Where  deeds  and 
papers  are  made  out,  sealed  and  acknowledged  for  the  exchange 
of  real  estate,  and  are  left  in  escrow  with  the  clerk  of  an  agent  of 
one  of  the  parties,  to  hold  until  a  certain  release  of  a  mortgage  is 
procured  and  another  Incumbrance  is  reduced  to  a  certain  amount, 
and  then  to  be  delivered  to  the  respective  parties,  the  deeds  so  de- 
posited will  not  become  operative  until  the  execution  and  delivery 
of  the  releases  of  the  mortgages  or  the  performance  of  the  condi- 
tions upon  which  they  are  to  1^  delivered,  or  the  acceptance  of  the 
deeds  by  the  grantee.    Burnap  v.  Skarpsleen  et  al.  225. 

6.  Up  til  performance  of  the  conditions  upon  which  deeds  are 
placed  in  escrow,  the  depositary  will  have  no  authority  to  part  with 
them»or  to  assume  to  deliver  them  to  the  grantees  therein  named. 
And  when  the  agent  of  one  of  the  parties  obtains  possession  of  the 
•deeds  before  the  conditions  are  performed,  this  act  will  be  fraudu- 
lent and  tortious,  and  no  rights  will  pass  by  the  delivery  of  such 
deeds  or  their  tender.    Ibid.  225. 

7.  Delivery  by  one  having  no  right  to  same.  Where  a  deed  for 
land  is  placed  in  escrow,  not  to  be  delivered  until  the  grantee 
therein  performs  a  certain  condition,  and  the  agent  of  the  grantee, 
before  such  performance,  gets  such  deed  from  the  custodian  and 
gives  the  same  to  the  grantee,  the  attempted  deJivery  will  be  an 
unauthorized  and  void  act,  and  the  deed  will  pass  no  title.  Ibid. 
225. 

8.  Deed  left  in  escrow — tender  of  copy.  Where  a  deed  left  in  es- 
crow, to  be  delivered  only  upon  the  performance  of  a  condition,  is 
lost,  no  valid  delivery  or  tender  can  be  made.  An  effectual  tender 
<san  only  be  made  of  the  original  deed.    Ibid.  225. 

9.  Essential  to  title.  Although  a  deed  may  be  duly  executed 
and  acknowledged,  it  can  not  be  regarded  as  valid  and  operative 
to  pass  title  unless  it  has  been  delivered  by  the  maker  to  the 
grantee ;  and  the  burden  of  proof  rests  upon  the  grantee  to  estab- 
lish, not  only  the  execution,  but  the  delivery  of  the  deed.  Oliver 
V.  Oliver  et  al.  542. 

10.  What  constitutes.  It  a  deed  is  at  any  time  delivered  to  the 
grantee  therein,  with  the  intention  of  passing  the  title  to  the  land, 
the  requirement  of  the  law  will  be  fully  complied  with,  and  the 
subsequent  possession  of  the  deed  by  the  grantor,  or  its  destruction 
by  him,  will  not  destroy  its  validity.    Ibid.  542. 

11.  The  fact  that  a  grantee  in  a  deed  may,  after  its  execution, 
take  it  in  his  hands,  will  not,  of  itself,  establish  a  delivery,  nor  will 
the  fact  that  a  deed  is  taken  by  the  grantee  from  the  custody  or 
possession  of  the  grantor,  after  its  execution,  constitute  a  delivery. 
Ibid.  542. 
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12.  No  particular  form  is  necessary  to  constitute  a  valid  deliv- 
ery. It  may  be  by  acts  without  words,  or  by  words  without  acts,  or 
by  both.  Anything  which  clearJy  manifests  the  intention  of  the 
grantor  and  the  person  to  whom  it  is  delivered,  that  the  deed  shall 
presently  become  operative  and  effectual,  constitutes  a  sufficient 
-  delivery.  If  the  grantor  loses  all  control  over  the  deed,  and  by  it 
the  grantee  is  to  become  possessed  of  the  estate,  the  delivery  will 
be  sufficient.     Oliver  v.  Oliver  et  aL  642. 

C0BP0RATI0N8. 

POWSBS  OP  OFPICERS. 

1.  Liability  for  acta  of  ojfflcer a— admiasione' of  president.  The 
business  of  corporations  can  only  be  carried  on  through  their  of- 
ficers, agents  and  servants,  and  they  are  bound,  in  their  ordinary 
affairs,  by  the  acts  and  admissions  of  such  officers  relating  to  the 
business  usually  transacted  through  such  officers.  The  president 
of  a  railroad  company  is  regarded  as  its  head,  and  his  admissions, 
made  in  the  execution  of  the  duties  imposed  upon  him,  concern- 
ing a  matter  upon  which  he  is  required  to  act,  and  which  is  within 
the  scope  of  the  authority  usually  exercised  by  him,  is  evidence 
against  the  corporation.  Lake  Sfiore  and  Michigan  Southern  RaiU 
vay  Co.  V.  Baltimore  and  Ohio  and  Chicago  Railroad  Co.  272. 

POWEBS. 

^  2.  Charier  and  general  statutory  reatrictiona — territorial  effect. 
It  is  the  charter  of  the  corporation,  alone,  Which  by  the  law  of 
comity  is  recognized  and  enforced  in  other  jurisdictions,  and  not 
the  general  legislation  of  the  State  in  which  the  company  is  formpd. 
The  general  laws  and  regulations  of  a  State  are  intended  to  govern 
only  within  the  limits  of  the  State  enacting  them,  and  the  State 
can  have  no  p^Twer  to  give  them  extra-territorial  force.  Such  pro- 
visions do  not,  as  a  rule,  enter  into  contracts  made  within  the  State, 
if  they  are  to  be  performed  in  another  jurisdiction.  Warren  et  al. 
V.  Firat  Nat.  Bank  of  Columhua,  9. 

3.  It  follows,  therefore,  that  when  a  State  statute  is  enacted  for 
the  enforcement  of  a  local  policy,  only,  it  will  not  be  presumed  that 
such  provision  was  intended  by  the  State,  or  by  the  shareholders 
forming  the  corporation,  to  enter  into  the  charter  contract,  and  to 
regulate  the  company  in  its  transactions  outside  of  the  State,  and 
they  will  not  affect  the  validity  of  the  dealings  of  the  company  in 
foreign  States.    Ibid.  9. 

4.  A  corporation  formed  under  a  law  of  the  State  of  New  York, 
which  contained  no  restriction  on  its  power  to  secure  one  creditor 
over  another,  and  thus  make  a  preference,  at  its  place  of  business 
in  the  State  of  Ohio,  gave  a  bank,  to  secure  a  debt,  a  written  order 

44—149  iLi,. 
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on  a  corporation  doing  business  in  this  State,  for  the  payment  of 
$20,000,  being  a  part  of  the  sum  owing  by  the  latter  company,  which 
it  refused  to  accept.  The  general  law  of  the  State  of  New  York 
prohibited  corporations  in  contemplation  of  insolvency  from  pre- 
ferring any  creditor.  A  creditor  of  such  debtor  corporation  brought 
attachment  in  this  State,  and  garnisheed  the  corporation  upon 
which  the  order  was  given.  It  also  appeared  that  the  corporation 
doing  business  in  Ohio  was  on  the  eve  of  insolvency,  and  had  de- 
termined to  make  a  general  assignment  at  the  time  it  gave  the 
order :  Heldy  that  the  general  statute  of  New  York  prohibiting 
the  assignment  or  transfer  of  property  in  contemplation  of  insol- 
vency had  no  application  to  the  assignment  of  a  fund  in  this  State, 
executed  in  Ohio,  and  that  the  order  and  notice  to  the  drawee 
passed  an  equitable  transfer  of  the  sum  named  in  such  order. 
Warren  et  al.  v.  Firai  Nat,  Bank  of  Columbus,  9. 

Insolvent. 

5.  Assignment  for  the  benefit  of  creditors — preferring  creditors. 
Corporations,  unless  restricted  by  their  charters  or  by  general 
statutes,  may  make  assignments  for  the  benefit  of  creditors,  to  the 
same  extent  that  individuals  may,  and  in  making  an  assignment 
may  make  preferences  for  one  or  more  creditors  over  others,  or  of 
one  class  of  creditors  over  other  classes.  But  a  preference  by  the 
directors  to  themselves  is  generally  fraudulent.    Ibid.  9. 

6.  Assets— how  far  a  trust  fund.  The  doctrine  recognized  in 
this  State  is,  that  the  property  of  an  insolvent  corporation  is  a  trust 
fund  in  such  sense  as  to  preclude  the  directors  and  officers  of  the 

« corporation  from  dealing  with  it  in  such  manner  as  to  secure  pref- 
erences for  themselves.  But  this  court  has  not  gone  so  far  as  to 
hold  that  the  mere  insolvency  of  a  corporation  eo  instanti  deprives 
the  directors  and  officers  of  the  power  to  dispose  of  the  corporate 
property  in  good  faith,  by  way  of  paying  or  securing  corporate 
debts,  even  though  the  result  may  be  to  give  certain  creditors  a 
preference  over  others.    Ibid.  9. 

7.  Of  another  Slate — transferring  debts—preferring  creditors.  A 
corporation  of  another  State,  having  debts  owing  to  it  by  parties 
residing  in  this  State,  may,  even  after  its  in.solvency,  transfer  such 
debts  or  other  property  to  one  creditor  in  preference  of  all  others, 
and  if  done  In  good  faith,  and  such  transfer  may  be  made  by  a 
written  order  on  the  resident  debtors  to  pay  to  the  creditor  so  pre- 
ferred.   Ibid.  9. 

8.  Creditor's  remedy  against  stockholders^parties  to  bill.  In 
this  State  a  corporation  creditor  may,  after  judgment  against  the 
corporation  and  execution  returned  unsatisfied,  proceed  by  bill 
against  one  or  more  delinquent  stockholders,  without  joining  all, 
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those  sued  having  the  right  to  bring  in  all  others  by  orose-biU. 
Palmer  etal.  v.  Woods  et  ah  146.  ^ 

9.  If  parties  neglect  to  oome  in  under  the  decree,  after  a  reason- 
able notice  for  that  purpose,  the  fund  will  be  distributed  without 

>  reference  to  any  unliquidated  or  unsettled  claims  which  they  might 
have  had  upon  the  same.  But  if  the  rights  of  such  absent  parties 
are  known  and  ascertained  by  the  proceedings  in  the  suit,  pro- 
vision will  be  made  for  them  in  the  decree.  In  either  case,  the 
court  will  protect  the  defendants  against  any  further  litigation  in 
respect  to  the  fund.    Ibid.  146. 

10.  A  bill  was  filed  by  two  parties,  as  creditors  of  an  insolvent 
bank,  to  enforce  the  personal  liability  of  the  stockholders  to  satisfy* 
the  debts.  Some  other  parties  came  in  voluntarily,  and  the  court 
had  notice  given  for  all  other  creditors  to  come  in  and  prove  their 
demands  upon  the  fund.  Afterward  the  court  dismissed  the  latter 
creditors  out  of  the  case,  and  ascertained  the  claims  of  the  volun- 
tary  parties  and  the  liability  of  the  stockholders,  which  waa  greatly 
in  excess  of^the  complainant's  demand.  Afterward  some  of  the 
creditors  dismissed  out  of  the  case  filed  their  like  bill  to  obtain 
payment  of  their  demands.  The  defendants,  the  stockholders, 
pleaded  the  prior  proceedings  and  decree  In  bar  of  the  second  snit : 
Held,  the  pleas  were  insufficient,  theire  being  nothing  in  the  pleas 
to  show  that  the  common  fund  was  not  more  than  enough  to  pay 
all  the  creditors  of  the  bank  in  full,  and  hence  there  was  no  neces- 
sity of  pro  rating  that  fund.    Ibidri46. 

COSTS. 
On  appeai*. 

1.  Taxing  costs  of  abstraxst  to  appellcmt.  See  PRACTICE  IN 
THE  SUPREME  COURT,  1. 

Of  cijEbks  of  courts. 

2.  Payable  in  advance — constitutionaUiy  of  the  act  of  2893.    See  * 
FEES  AND  SALARIES,  1,  2. 

CRIMINAL  LAW. 

BlOAMT. 

1.  First  husband  or  wife  must  be  living.  It  is  indispensable  to 
the  commission  oi^  the  crime  of  bigamy  that  the  first  husband  or 
wife  shall  be  living  at  the  time  of  the  second  marriage ;  and  an  in- 
dictment which  fails  to  charge  that  fact  is  bad,  and  should,  on 
motion,  be  quashed,  or  the  judgi]pient  should  be  arrested,  on  mo- 
tion.   Prichard  v.  People,  50. 

2.  Sufficiency  of  indictment.  An  indictment  for  bigamy  alleged 
that  the  defendant,  on,  etc.,  at,  etc.,  did  marry  one  Eliza  Ann 
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Sweet,  a  female,  and  that  the  said  defendant,  Joseph  Ferguson 
PrJ chard,  afterward,  to-wit,  on,  etc.,  at,  etc.,  feloniously  and  un- 
lawfully did  marry  and  take  to  wife  one  Y.  M.  L.,  and  to  him  the 
said  y.  M.  L.  was  then  and  there  mnrried,  the  said  defendant  well 
knowing  the  said  Eliza  Ann  Ferguson,  his  former  wife,  was  then 
alive,  and  the  said  defendant  never  having  been  legally  divorced 
from  the  said  Eliza  Ann  Prichard,  etc.:  Held,  that  the  indictment 
was  insufficient  to  sustain  a  conviction.  FrichardY.  People,  50. 
Indictment. 

3.  Sufficiency  of  allegalione.  The  rule  that  all  the  allegations 
of  fact  in  pleadings  shall  be  direct  and  positive,  and  not  merely 
argumentative  or  inferential,  is  not  changed  by  section  408  of  the 
Criminal  Code,  which  provides  that  **every  indictment  or  accusa- 
tion of  the  grand  jury  shall  be  deemed  sufllciently  technical  and 
correct  which  states  the  ofEense  in  the  terms  and  language  of  the 
statute  ci'eating  the  offense,  or  so  plainly  that  the  nature  of  the 
offense  can  be  easily  understood  by  the  jury."    Ibid.  50. 

4.  Whether  the  description  of  the  offense  in  an  indictment  is  so 
plain  that  its  nature  can  easily  be  understood  by  the  jury,  must 
depend  upon  whether  it  is  described  with  at  least  a  reasonable  de- 
gree of  certainty,  using  the  term  "certainty"  in  its  common  law 
sense.    Ibid.  50. 

AOCESSOBIES. 

5.  Before  the  fact— defined.  An  accessory  before  the  fact,  at  com- 
mon law,  is  defined  to  be  "one  who,  being  absent  at  the  time  of  the 
commission  of  the  offense,  yet  procures, , counsels  or  commands 
another  to  commit  it."  Absence  is  necessary,  for  if  he  be  actually 
or  constructively  present  when  the  felony  is  committed,  he  is  an 
aider  and  abettor,  and  not  an  accessory  before  the  fact.  Uaselton 
etaLY.  Pcopic,  612. 

6.  At  common  law  all  persons  actually  or  constructively  present 
at  the  commission  of  a  felony,  but  not  participating  therein,  were 
principals  of  the  second  degree,  and  this  continues  to  be  the  com- 
mon law.  No  distinction  was  made  in  the  punishment  of  a  princi- 
pal and  of  an  accessory  before  the  fact.    Ibid.  612. 

7.  In  this  State  the  distinction  between  accessories  before  the 
fact  and  principals  has  been  abolished,  and  the  definition  of  such 
accessories  includes  those  who  were  principals  in  the  second  de- 
gree at  common  law, — that  is,  those  standing  by,  aiding  and  abet- 
ting,—as  well  as  those  who,  not  being  present,  have  advised  and 
encouraged  the  perpetration  of  the  crime.    Ibid.  612. 

8.  Indictment  of  one  as  accessory  before  the  fad.  An  indictment 
of  one  as  an  accessory  before  the  fact,  as  at  common  law,  will  not 
support  a  verdict  of  guilty  of  the  principal  offense.    Ibid.  612. 
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9.  As  the  statute  makes  all  accessories  at  or  before  the^fact, 
principals,  and  provides  that  they  shall  be  punished  accordingly, 
it  follows  that  accessories  before  the  fact  must  be  indicted  as  prin- 
cipals, or  not  at  all,  for  they  are  declared  by  the  statute  to  be 
principals.     Usaeiton  etaLy.  People,  612. 

10.  Indictment  of  aeceasoriea  at  the  fact.  Where  A  inflicts  a 
mortAl  wound  upon  B,  from  which  he  dies,  and  he  is  aided  and  en- 
couraged by  others  at  the  time,  the  indictment  may  allege  that  the 
mortal  wound  was  inflicted  by  A,  or  by  each  and  all  of  the  defend- 
ants, including  A,  and  it  must  conclude  as  for  murder.  Unless  the 
accessories  are  indicted  as  principals  they  can  not  be  convicted. 

.     Ibid.  612. 
Act  to  protect  trade-marks. 

11.  Conetitutiovaliiy—coufkterfeitind-trade'marka.  See  CONSTI- 
TUTIONAL LAW,  2, 13. 

DAMAGES. 

To  LAND. 

By  fire  from  a  locomotive — measure  of  damages.     See  NEGLI- 
^  GENCE,  6. 

DEBTS. 
Assignment. 

Of  a  part  of  a  debt— of  debt  not  due.   See  ASSIGNMENT,  1,  2,  3. 

DEDICATION  OP  STREETS. 
Title  in  the  municipality.    See  STREETS,  11. 

DEEDS. 
In  escrow. 

Delivery—tender  of  copy.    See  CONVEYANCES,  8. 

DEFAULT. 
In  chancery. 

What  it  admits.    See  CHANCERY,  13. 

DELIVERY  OF  DEEDS. 

How  SHOWN. 

1.  Sufficiency  of  evidence.    See  CONVEYANCES,  3,  4. 

Deeds  in  escrow. 

2.  Wrongful  delivery.     Same  title,  5,  6,  7. 

DESCRIPTION  OF  LAND. 
Whether  sufficient. 

Aiding  defective  description.    See  CONTRACTS,  16. 
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/DIVORCE  AND  ALIMONY. 

8SP ABATE  MAIKTENAKOE. 

1.  Reaeonablenesa  of  the  allowance.  Under  the  facts  of  this  case 
the  allowance  of  the  wife  of  one-third  of  the  annual  income  of 
the  husband  was  held  not  improper,  and  it  is  not  error  for  the  court 
to  allow  temporary  or  proyisional  alimony,  as  in  cases  of  divorce. 
Ra»or  V.  Razor,  621. 

DOWEB. 
Babbbd.  * 

By  failure  to  renounce  under  the  will.    See  WILLS,  2,  3. 

EJECTMENT. 

PBIMA  facie  TITIjB. 

1.  Proof  by  plaintiff.  On  the  trial  of  an  action  of  ejectment  the 
plaintiff  gave  in  evidence  a  deed  from  A  to  B,  dated  November  12, 
1842,  for  the  land,  and  a  deed  f roi^  B  and  wife  to  C  for  the  premises, 
and  the  proof  showed  that  C  took  immediate  i>ossossion,  and  held 
the  same  imtil  December,  1868,  when  he  made  a  verbal  sale  of  the 
land  for  $550  to  one  D.,  who  went  lnt(5  possession,  and  never  paid 
but  a  small  part  of  the  purchase  money.  C  died,  having  devised 
the  premises  to  the  plaintiff:  Held^  that  the  plaintiff,  in  the  ab- 
sence of  proof  of  a  paramount  title  by  the  defendants,  was  entitled 
to  recover.     Timmona  et  al,  v.  Kidwell  et  al,  507.         ^ 

LEOAIi  TITIiB. 

2.  Against  one  rightfully  in  poeaeesion.  While,  as  a  general  rule, 
the  legal  title  must  prevail  in  actions  at  law,  ejectment  can  not  be 
maintained  against  one  in  the  lawful  and  rightful  possession  of 
land.    Sands  et  al.  v.  Wacaaer,  530. 

3.  The  action  of  ejectment  proceeds  for  the  possession  of  the 
premises,  claiming  that  they  have  been  unlawfully  entered  upon 
and  unjustly  withheld.  When  the  defendaiit'ffpossession  is  right- 
ful, and  the  plaintiff  is  not  wrongfully  kept  out  of  possession,  the 
action  can  not  be  maintained.    Ibid.  530. 

4.  In  August,  1854,  the  owner  of  land  gave  a  bond  for  a  deed  to 
a  railway  company  for  its  right  of  way,  the  deed  to  be  made  upon 
the  definite  location  of  the  railroad,  and  the  company  was  then  to 
have  the  right  of  entry,  which  it  exercised  in  1872,  without  objec- 
tion. The  railroad  changed  owners,  and  in  1887  the  owner  of  the 
land  conveyed  the  same  to  a  party  who  had  notice  of  the  equities- 
of  the  railway  company,  and  who,  in  1890,  demanded  possession  of 
the  land  and  brought  ejectment :  Held,  that  the  action  would  not 
lie.    Ibid.  530. 
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ELECTION. 
Of  DBYI8ES. 

Under  a  wilL    See  WILLS,  4  to  11. 

ELECTIONS. 
Contest  of  eiiSGtion. 

1.  Right  to  the  emolumenta  of  the  office.  See  OFFICE  AND  OF- 
FICERS, 4  to  7. 

QUAIilFIGATION  OF  OFFIGEB. 

2.  Certificate  of  eUotion.    Same  title,  3. 

EMINENT  DOMAIN. 
Condemnation  of  IjAND. 

1.  Aa  to  quantity  of  land  taken— jttdicial  euperviaion.  The  Sani- 
tary District  of  Chicago,  under  the  power  conferred  upon  it  by 
the  legislature,  when  proceeding  to  condemn  lands  for  the  pur- 
pose for  which  it  was  organized,  must,  of  necessity,  to  a  modified 
extent,  be  allowed  to  determine  for  itself  the  quantity  of  land  to  be 
taken  for  its  ditches  or  channels.  Tedena  et  aL  y.  Sanitary  Die' 
trict,  87. 

2.  This  right  is  subordinate  to  all  statutory  and  constitutional 
restrictions,  and  also  the  lurther  limitation  that  the  courts  of  the 
State  which  are  authorized  to  entertain  applications  to  condemn, 
are  clothed  with  ample  power  to  prevent  anjy  abuse  of  the  right. 
Ibid.  87. 

3.  While  the  Sanitary  District  of  Chicago,  by  the  act  under  which 
it  was  organized,  has  aniple  power  to  condemn  such,  a  quantity  of 
land  as  may  reasonably  be  necessary  to  enable  it  to  carry  out  the 
object  and  purpose  of  its  creation,  it  has  no  right  to  abuse  the  power 
conferred,  or  to  take  more  lands  than  are  reasonably  necessary  in 
the  construction  and  maintenance  of  the  channels  and  outlets. 
Ibid.  87. 

4.  In  this  case,  the  Sanitary  District  of  Chicago  sought  to  con- 
demn the  whole  of  an  island  two  mites  long  and  over  a  quarter  of  a 
mile  wide,  and  it  was  held,  that  whether  the  taking  of  so  much  land 
was  an  abuse  of  power  was  a  question  the  defendants  had  the  right 
to  have  the  court  determine  before  the  jury  was  called  upon  to  as- 
certain the  compensation  to  be  paid  to  the  owners.    Ibid.  87. 

5.  Production  of  plana  and  profilea.  In  a  proceeding  to  condemn 
land  for  channels,  drains,  etc.,  when  the  amount  of  land  sought  to 
be  taken  is  claimed  to  be  in  excess  of  a  reasonable  amount,  the 
land  owners  will  have  the  right  to  demand  the  production  in  court 
of  the  plans  and  profiles  of  the  proposed  improvement.  Petitioners 
may  be  required  to  furnish  sufficient  data  from  which  the  court  may 
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determine  the  amoant  of  land  needed  for  the  construction  of  the 
work.     Tedena  et  al  v.  Sanitary  District,  87. 

6.  Time  in  which  to  ask  for  production  of  plana,  etc.  On  the  day 
a  condemnation  proceeding  was  set  for  hearing  in  vacation,  and 
after  the  jury  was  selected,  but  before  any  evidence  was  heard, 
the  defendants  moved  the  court  to  require  the  petitioner  to  pro- 
duce the  plans,  profiles,  etc.,  of  the  proposed  improvement :  Held, 
that  the  motion  was  not  made  toojate.    Ibid.  87. 

7.  Measure  of  damages — instruction  as  to  value  of  land  taken.  On 
a  proceeding  to  condemn  a  tract  of  land,  the  court,  in  substance, 
directed  the  jury  that  they  were  not  to  consider  the  price  that  prop- 
erty would  sell  for  under  special  or  extraordinary  circumstances, 
but  its  fair  cash  market  value  if  sold  in  the  market  under  ordinary 
circumstances :    Held,  no  error.    Ibid.  87. 

8.  Limiting  evidence  to  time  of  filing  petition — waiver  of  objeC' 
tion.  On  the  trial  of  a  condemnation  proceeding,  if  the  land  owner, 
without  objection,  allows  the  petitioner's  witnesses  to  state  the 
value  of  the  land  at  the  time  they  examined  the  same,  which  was  a 
week  or  two  before  the  trial,  he  will  thereby  waive  his  right  to 
object  to  the  evidence  on  the  ground  it  is  not  confined  to  the  date 
of  the  petition.    Ibid.  87.  ^ 

9.  View  of  land  by  jury — confined  to  lands  sought  to  be  taken.  It 
is  not  proper  for  the  jury,  when  sent  out  to  view  the  premises  sought 
to  be  condemned,  to  go  upon  and  view  other  tracts  of  land  in  the 
same  locality,  and  the  failure  of  a  party  to  object  to  the  jury  in- 
specting other  lands  will  not  waive  his  objection.    Ibid.  87. 

10.  Sufficiency  of  petition-inability  to  agree  upon  compensa4ion. 
A  petition  for  the  condemnation  of  land  for  an  extension  of  a 
street,  under  article  9  of  the  City  and  Village  act,  will  not  be  defect- 
ive for  the  reason  it  fails  to  alleg^  that  compensation  for  the  prop- 
erty sought  to  be  taken  or  damaged  could  not  be  agreed  upon  by 
the  parties.  The  rule  is  otherwise  in  a  proceeding  under  section  2 
of  the  Eminent  Domain  act.   Cahill  v.  Village  of  Norwood  Park,  156. 

11.  The  words  in  section  2  of  the  Eminent  Domain  act,  to  the 
effect  that  it  "shall  be  lawful"  to  file  the  petition  to  condemn  when 
the  compensation  can  not  be  agreed  upon,  are  not  to  be  construed . 
as  requiring  the  failure  to  agree  to  be  set  up  in  the  petition  in  every 
condemnation  proceeding  in  order  to  give  the  court  jurisdiction. 
Ibid.  156. 

12.  In  proceedings  by  railroad  companies  to  condemn  private 
property  for  right  of  way,  such  averment  is  necessary,  not  because 
of  the  requirement  of  this  section,  but  because  in  such  cases  the 
right  to  acquire  title  to  real  estate  uhder  the  Eminent  Domain  law 
is,  by  section  18  of  chapter  114  of  the  Eevised  Statutes,  conditional 
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upon  the  corporation  being  unable  to  agree  with  the  owner  for  the 
purchase  of  the  same.     CahillY,  Village  of  Norwood  Park,  156. 

13.  In  a  proceeding  to  condemn  under  the  City  and  Village  act, 
the  fact  tha{  the  parties  could  not  agree  may  be  brought  to  the 
attention  of  the  court  in  any  manner  which  will  satisfy  it  of  the 
fact,  and  when  the  petition  contains  all  the  averments  required  by 

/        the  statute,  it  must,  in  the  absence  of  any  showing  to  the  contrary, 
be  presumed  that  it  was  lawfully  filed.    Ibid.  156. 

14.  Measure  of  compensation.  The  owner  of  property  sought  to 
be  condemned  for  public  use  is  entitled,  by  way  of  compensation, 
to  the  highest  market  value  of  the  same  for  any  purpose  for  which 
it  is  adapted  or  may  be  used.  If  the  land  is  devoted  by  the  owner 
to  a  particular  use,  and  for  that  use  has  a  special  value,  he  is  entitled 
to  receive  what  it  is  worth  for  that  purpose.    Ibid.  156. 

15.  .  In  such  proceeding  it  may  be  competent  for  the  land  owner 
to  prove  that  the  property  is  susceptible  of  being  platted  into 
blocks  and  lots,  and  to  prove  its  value  for  that  purpose,  and  it  will 
then  be  the  duty  of  the  jury  to  consider  that  evidence  in  connec- 
tion with  all  the  other  evidence  in  the  case ;  but  the  jurj^will  not 
be  bound  to  base  its  estimate  of  just  compensation  and  damages 
upon  that  evidence,  when  it  is  not  shown  that  the  land  has  been 
laid  out  into  blocks  and  lots,  and  platted.    Ibid.  156. 

16.  Oath  of  the  jury.  In  a  proceeding  by  a  city  or  village  to 
condemn  land,  the  jury  were  sworn  to  ascertain  and  report  the  just 
compensation,  etc.,  according  to  the  facts  in  the  case  as  they  should 
be  made  to  appear  from  the  evidence  adduced,  "the  arguments  of 
counsel  and  the  instructions  from  the  court :"  Held,  that  the  oath 
as  to  the  arguments  of  counsel  and  instructions  of  the  court  was 
improper;  but  as  there  was  no  objection  to  the  irregularity,  and 
the  record  failed  to  show  that  the  case  was  argued  or  that  the  court 
instructed  the  jury,  the  error  was  no  ground  of  reversal.  Ibid.  156. 

17.  Ordinance  not  proper  evidence  for  the  jury.  In  such  a  pro- 
ceeding the  jury  have  nothing  to  do  with  the  ordinance  of  the  city 
or  village.  It  is  therefore  enough  to  set  it  out  in  the  petition.  Its 
sufficiency  to  authorize  the  proceeding  to  condemn  is  for  the  court 
alone.    Ibid.  156. 

18.  When  judgment  is  final,  A  judgment  of  condemnation  of 
land  for  public  use  is  conditional,  as  not  working  a  condemna- 
tion until  the  compensation  awarded  is  paid,  and  the  municipality 
prosecuting  the  proceeding  has  a  right  to  abandon  the  improve- 
ment. But  the  judgment  of  condemnation  is  a  final  one  as  to  the 
amount  of  the  compensation  awarded,  unless  appealed  from.  Ayer 
et  al,  V.  City  of  Chicago,  262. 
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19.  Amending  record — after  expiration  of  ihe^  term.  The  act  of 
1891,  amending  seotion  53  of  article  9  of  the  City  aAd  Village  act, 
which  authorizes  the  dismissal  of  a  proceeding  to  condemn  when 
the  compensation  awarded  is  not  paid  within  two  years,  does  not 
authorize  the  alteration  or  amendment  of  the  record  after  the  ex- 
piration of  the  term  at  which  it  was  rendered.  Ayer  et  al.  y.  City 
of  Chicago,  262. 

20.  The  verdict  of  the  Jury  in  a  condemnation  proceeding  can 
not  be  changed,  in  the  absence  of  the  jury,  after  their  dischai-ge, 
and  after  the  expiration  of  the  term  at  which  their  verdict  was  ren- 
dered. The  general  rule  is,  that  if  the  jury  has  been  allowed  to 
finally  separate,  the  jurors  can  not  be  again  re^assembled  and  their 
verdict  corrected  by  theni.    Ibid.  262. 

21.  In  a  proceeding  to  condemn  a  strip  of  land  for  the  purpose 
of  widening  a  street,  the  verdict  of  the  jury  made  two  awards  to  the 
owners  of  a  certain  part  of  the  land,  upon  which  judgment  was 
entered.  At  a  subsequent  term,  the  court,  on  motion  of  the  city,  and 
without  notice  to  any  one,  set  aside  the  judgment,  and  amended 
the  award  of  the  jury  so  as  to  make  one  award  apply  to  the  north 
half  of  the  strip  and  the  other  to  the  south  half :  Held,  that  the 
amendment  was  not  one  of  mere  form,  and  that  the  court  had  no 
power  to  allow  the  same  after  the  lapse  of  a  term.    Ibid.  262. 

22.  Right  to  award  of  jury — changing  verdict.  A  party  whose 
land  is  sought  to  be  taken  for  public  use  is  entitled  to  just  com- 
pensation, to  be  ascertained  by  a  jury.  When  the  court  seta  aside 
the  judgment  based  upon  the  verdict  of  a  jury,  and  changes  the 
verdict  in  a  material  way  without  the  consent  of  the  jury  or  the 
owner,  the  verdict,  as  amended,  will  be  void,  and  can  not  form 
the  basis  of  a  judgment  that  will  be  binding.    Ibid.  262. 

23.  A  proceeding  by  special  assessment  to  raise  money  to  pay 
the  compensation  and  damages  awarded  for  property  taken  or 
damaged  by  a  city  for  a  local  improvement  is  based  upon  an  award 
of  compensation,  which  must  be  a  valid  and  legal  one,  and  must 
have  been  made  in  the  mode  and  by  the  tribunal  authorized  to 
make  it  by  the  constitution  and  the  law.    Ibid.  262. 

Petition  fob  condemnation. 

2^.  Jte  sufficiency.  Section  2  of  the  Eminent  Domain  act  re- 
quires the  petition  for  condemnation  to  set  lorth,  "by  reference," 
the  authority  of  the  petitioner.  The  authority  here  referred  to  is 
not  the  corporate  resolution  of  the  board  of  directors  directing  the 
proceeding  to  condemn  to  be  begun,  but  the  reference  is  to  the 
authority  vested  by  law  in  the  corporation  to  exercise  the  power 
of  eminent  domain.  Lake  Shore  and  Michigan  Southern  Railway 
Co.  V.  Baltimore  and  Ohio  and  Chicago  Railroad  Co.  272. 
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25.  Section  2  of  the  Eminent  Domain  act  does  not  require  the 
petition  for  condemnation  to  contain  an  averment  that  the  board 
of  directors  of  the  petitioner  had  voted  for  and  directed  the  loca- 
tion of  the  road  or  track  connection  for  which  condemnation  is 
aoaght.  The  statute  requires  the  petition  to  state  the  purpose  for 
which  the  property  to  be  condemned  is  sought  to  be  taken  or 
damaged,  and  to  set  forth  the  description  of  the  property.  Lake 
Shore  and  Michigan  Southern  Railway  Co.  v.  Baltimore  and  Ohio 
and  Chicago  Railroad  Co.  272. 

26.  The  petition  complies  with  the  direction  of  the  statute  if  it 
refers  to  the  act  of  the  legislature  granting  the  special  charter, 
where  the  petitioner  acts  under  such  a  charter,  or  to  the  articles  of 
incorporation,  when  the  petitioning  corporation  is  organized  under 
a  general  law,  or  to  the  license  or  other  authority  to  construct  the 
public  improvement  for  which  it  is  sought  to  condemn  property. 
Ibid.  272. 

27.  By  railway  company — its  sufficiency.  A  petition  byone  rail- 
way  company  against  another  to  condemn  a  part  of  tlie  right  of 
way  of  the  latter  company  for  joint  use,  alleged  that  the  petitioner 
was  unable  to  agree  with  the  defendant  "as  to  the  proper  or  just 
compensation  to  be  paid  to  it  for  the  joint  use  of  said  property :" 
Heldj  that  the  allegation  of  inability  to  a^ree  was  sufficient.  Where 
there  is  no  direct  proof  of  such  allegation,  the  fact  that  there  is  a 
vigorous  contest  between  the  parties  is  evidence  of  such  inability. 
Ibid.  272. 

28.  A  petition  of  a  railroad  company  recited  that  the  company 
.  had  located  and  constructed  its  line  of  railroad  in  accordance  with 

its  articles  of  incorporation,  and  that  it  desired  to  appropriate  cer- 
tain property,  which  was  particularly  described,  for  a  joint  use,  for 
the  purpose  of  building  and  constructing  two  tracks,  so  as  to  join, 
unite  and  connect  its  main  tracks  with  the  tracks  of  another  railway 
company  named.  The  description  designated  the  portion  of  the 
defendant  company's  " Y"  track  which  was  sought  to  be  condemned 
for  a  crossing,  and  referred  to  a  plat  attached,  showing  the  location 
of  the  main  tracks  of  the  defendant  and  petitioner,  and  the  road 
with  which  connection  was  sought,  and  also  the  location  and  di- 
rection  ol  the  defendant's  *'Y"  track,  and  of  the  proposed  "Y"  track 
of  petitioner,  giving  distance,  etc.:  Held,  that  the  petition  was  suf- 
ficient.   Ibid.  272. 

29.  Motion  to  dismiss — proof  of  incorporation.  On  a  motion  to 
dismiss  a  petition  to  condemn  land  for  a  public  use,  the  petition- 
ing corporation  must  produce  some  evidence  of  its  existence  as  a 
de  facto  or  de  jure  corporation,  but  not  necessarily  evidence  of 
corporate  action  in  making  the  location  of  its  right  of  way,  as  em- 
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bodied  in  a  resolntion  of  the  board  of  directors.  It  has  been  held 
that  proof  of  corporate  acts  done  by  the  petitioner  tends  to  show 
that  petitioner  is  a  corporation  de  facto.  Lake  Shore  and  Michigan 
Southern  Railway  Co.  v.  Baltimore  and  Ohio  and  Chicago^  Rdilroad 
Co.  272. 

CONDSMNANTION  BY  BAHiWAY  COMPANY. 

30.  Proof  of  inability  to  agree.  To  prove  an  inability  to  agree 
upon  joint  compensation  by  two  railway  companies  for  property 
sought  to  be  taken,  it  was  shown  by  the  petitioning  company  that 
negotiations  were  carried  on  between  the  presidents  of  the  two 
companies  with  a  view  of  coming  to  an  agreement  for  a  crossing, 
which  failed :  Held,  that  it  is  not  necessary  for  the  petitioner's 
president  to  produce  a  resolution  of  his  company  authorizing  such 
negotiations,  when  the  authority  of  such  officer  to  act  was  not  dis- 
puted.   Ibid.  272. 

Compensation. 

31.  Set-off  of  hene^fltB  against  damages.  The  owner  of  land  con- 
demned for  the  use  of  the  public  must  be  paid  in  money  the  full 
value  of  the  land  taken,  without  deduction  therefrom  of  any  ben- 
efits which  may  accrue  to  the  remaining  land  from  the  construction 
of  the  improvement.  But  special  benefits  to  property  not  taken, 
but  claimed  to  be  damaged,  may  be  considered  for  the  purpose  of 
reducing  such  damages,  or  of  showing  that  to  the  extent  of  such 
special  benefits  there  are  no  damages.    Ibid.  272. 

32.  Where  a  part  of  a  "  Y"  track  is  taken,  and  damages  are  claimed 
as  to  the  part  not  taken,  it  will  be  proper  to  consider  special  ben- 
efits to  the  part  of  the  "Y"  track  not  taken,  in  reduction  of  such 
damages.  In  such  case,  it  can  make  no  difference  at  which  end  of 
the  "  Y"  track  the  benefits  accrue.  If  the  point  of  benefit  is  within 
those  parts  of  the  "Y"  track  not  taken,  they  will  not  be  too  remote 
to  be  considered.    Ibid.  272. 

33.  Opening  street  a^.ross  a  railteay  track.  Where  a  city,  under 
paragraph  89  of  section  1,  of  article  5,  of  the  City  and  Village  act, 
extends  a  street  across  railroad  tracks  or  right  of  way,  it  does  not 
condemn  the  land  of  the  railroad  company,  nor  prevent  its  use  of 
the  tracks  and  right  of  way.  Hence  the  value  of  the  land  embraced 
within  the  crossing  is  not  the  measure  of  compensation  for  such 
interest  as  may  be  taken.  Chicago,  Burlington  and  Quincy  RaiU 
road  Co.  v.  City  of  Chicago,  457. 

34.  The  measure  of  compensation  is  the  amount  of  decrease  in 
the  value  of  the  use,  for  railroad  purposes,  caused  by  the  use  for 
the  purposes  of  a  street,  such  use  for  the  purposes  of  a  street  being 
exercised  jointly  with  the  use  of  the  companies  for  railroad  pur- 
poses.   In  other  words,  the  company  is  to  be  compensated  for  the 
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diminution  in  its  right  to  use  its  tracks  caused  by  the  existence 
and  use  of  the  street.  The  value  of  the  land  is  not  a  legitimate 
element  of  compensation  when  a  highway  or  street  is  laid  across  a 
railroad.  Ckicago,  Burlington  and  Quincy  Railroad  Co.  v.  City  of 
Chicago,  457. 

35.  So  the  market  value  of  the  land  for  sale  at  the  termination 
of  the  existing  use,  and  its  market  value  for  some  other  use  to 
which  it  may  be  adapted,  are  also  excluded.  Hence  it  is  not  mate- 
rial whether  the  right  pf  way  is  owned  in  fee  by  the  railway  com- 
pany, or  has  been  obtained  by  condemnation,  so  as  to  leave  the  fee 

•"     in  the  former  owner,  as  required  by  the  present  constitution.    Ibid. 
457. 

36.  In  a  proceeding  by  a  city  to  condemn  for  a  street  certain 
land  used  by  a  railway  company  for  its  right  of  way,  there  is  no 
error  in  excluding  testimony  offered  for  the  purpose  of  showing 
the  general  salable  value  of  the  right  of  way  included  in  the  cross- 
ing, or  with  its  general  value  for  other  uses  than  that  to  which  it 
is  applied.  This  would  be  true  if  the  measure  of  compensation 
was  the  value  of  the  u^  of  the  right  of  way,  as  such.    Ibid.  457. 

37.  On  a  proceeding  by  a  city  to  condemn  a  street  crossing  over 
a  railroad  right  of  way  in  the  corporate  limits,  the  court  refused  to 
admit  testimony  offered  by  the  railway  company  that  it  would  be 
necessary  to  construct  gates,  and  plank  the  crossing,  and  employ  a 
flagman,  if  the  street  should  be  opened :  Held,  that  the  evidence 
was  properly  refused.    Ibid.  457. 

38.  Utiea  and  market  value  of  property  condemned.  The  rule  that 
where  land  is  condemned  its  value  may  be  estimated,  not  only  with 
reference  to  the  uses  to  w^hlch  it  is  actually  applied,  but  atso  those 
to  which  it  is  adaptod^is  subject  to  the  qualification  that  the  latter 
uses  must  be  those  which  enter  into  and  affect  its  market  value. 
Ibid.  457. 

39.  Where  lands  are  restricted  by  law,  or  by  the  terms  of  a 
grant,  to  a  particular  use,  the  measure  of  compensation,  as  a  con- 
sideration to  the  owners  for  the  lands  taken,  will  be  their  value  to 
him  for  the  special  use  to  which  they  are  restricted.  So  when  there 
can  be  no  market  value  of  land  by  reason  of  its  use  as  part  of  an 
extensive  business  or  enterprise,  its  value  must  be  determined  by 
the  use  to  which  it  is  applied.    Ibid.  457. 

40.  It  is  also  true  that  in  estimating  the  compensation  to  the 
owner  with  reference  to  the  uses  for  which  the  property  is  suitable, 
regard  must  be  had  to  the  existing  business  or  wants  of  the  com- 
munity, or  such  as  may  be  reasonably  expected  in  the  immediate 
future.    Ibid.  457. 
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41.  Effect  of  remote  poaaibilities.  The  possibility  that  a  railroad 
company  may  cease  to  exist,  by  forfeiture  of  its  charter  or  other- 
wise, is  too  remote  to  be  used  as  the  basis  of  value  in  a  proceeding 
to  condemn.  Nothing  should  be  allowed  for  imaginary  or  specu- 
lative damages,  and  such  remote  or  inappreciable  damages  as  the 
imagination  may  conjure  up,  and  which  may  or  may  not  occur  in  all 
the  future,  are  to  be  excluded ;  nor  can  the  owner  show  the  prob- 
able future  use  of  the  property.  Chicago,  Burlington  and  Quincy 
Railroad  Co,  v.  City  of  Chicago,  457. 

Condemnation  of  baiIjBOad  biqht  op  way. 

42.  Opening  street  diagonally  acrosa  a  railroad  trcuik.  Where  a 
street  is  opened  diagonally  across  a  railroad  right  of  way,  such  a 
crossing  is  not  in  any  sense  a  longitudinal  occupation  of  the  rail- 
road right  of  way.  Chicago,  Burlington  and  Quincy  Railroad  Co* 
V.  City  of  Chicago,  464. 

Widening  street. 

43.  For  uae  of  a  railroad  company.    See  STREETS,  1. 

EQUITABLE  LIEN. 
Cbeated  by  assignment. 

Of  part  of  a  debt.    See  ASSIGNMENT,  1. 

EQUITABLE  RELIEF. 
Abating  a  nuisance. 

Interest  of  complainant  eaaential.    See  NUISANCE,  1,  2,  3. 

ESTOPPEL. 
To  piiBAD  Statute  op  Fbauds. 

Owner  aa  againat  acta  of  an  agent.    See  STATUTE  OF  FRAUDS,  1. 

EVIDENCE. 

ADMISSIBIXiITY. 

1.  Deairoying  fruit  trees — measure  of  damages — variance.  In  an 
action  by  a  land  owner  against  a  railway  company  to  recover  dam- 
ages  from  a  fire  caused  by  the  emission  of  sparks  from  a  passing 
engine,  the  declaration  alleged  the  destruction  of  plaintiff's  fruit 
trees  on  the  land,  and  the  plaintiff  was  allowed  to  prove  the  value  of 
his  land  before  and  after  the  fire,  which  was  objected  to  as  variant 
from  the  allegations  of  the  declaration  :  Heldy  that  the  evidence 
was  properly  admitted.  Louisville,  Evanaville  and  8t,  Louis  Con» 
aolidated  Railroad  Co,  v.  Spencer,  97. 

2.  Written  contract  —  evidence  of  a  prior  verbal  agreement.  In 
an  action  by  the  plaintiff,  against  the  defendant,  foj  the  price  of 
castings  delivered  to  the  latter  under  a  contract  made  by  him,  evi. 
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denoe  of  a  prior  verbal  contract  for  the  sale  and  delivery  of  cast- 
ings is  properly  excluded,  it  appearing  that  they  were  all  furnished 
after  the  written  contract.    George  H.  Hess  Co.  v.  Dawson  et  al.  138. 

3.  Expert  testimony.  Where  the  subject  is  one  upon  which  the 
jury  Is  not  as  well  able  to  judge  for  themselves  as  is  the  witness, 
an  expert  may  be  allowed  to  testify.  If  a  d^endant  corporation, 
in  a  proceeding  to  condemn  land  for  a  joint  use,  is  pern^itted  to 
introduce  expert  testimony  as  to  damages,  testimony  of  a  similar 
kind  is  allowable  upon  rebuttal.  Lake  Shore  and  Michigan  South' 
em  Railway  Co.  v.  Baltimore  and  Ohio  and  Chicago  Railroad  Co, 
272. 

4.  Part  of  instrument  offered — all  may  be  required.  Where  it  was 
agreed 'between  the  parties  that  either  of  them  might  read  from 
the  transcript  of  the  record  certified  to  the  Appellate  Court,  any 
part  of  the  evidence  offered  by  them,  or  either  of  them,  at  a  former 
trial,  subject  to  all  objections  to  its  admissibility,  the  plaintiff  in- 
sisted upon  reading  only  so  much  of  the  former  testimony  as  re- 
lated to  purchases  of  grain,  and  objected  to  the  reading  of  all  the 
other  parts  thereof.  The  court  permitted  the  i)laintiff  to  elect 
what  portions  he  would  read,  but  overruled  the  objection  to  read- 
ing the  other  parts  of  the  i;^cord :  Held,  that  the  court  properly 
disallowed  the  objection.    Foss  et  al.  v.  Cummings  et  al.  353. 

COMFXTENOT. 

5.  Dependent  on  the  issues — proving  contract  unlawful.  In  an 
action  to  recover  under  an  illegal  contract  for  the  buying  and  sell- 
ing  of  com;  as  agent,  and  for  commissions,  etc.,  the  plaintiff  is  not 
bound  to  offer  proof  of  claims  not  made  by  him,  but  the  defendant 
will  have  the  right  to  disprove  plaintiff's  claims,  if  he  can.  The  de- 
fendant will  have  the  right  to  introduce  testimony  tending  to  show 
that  the  purchase  and  sales  of  com  were  alike  parts  of  an  unlawful 
attempt  to  force  the  com  market,  especially  when  the  evidence  of 
both  parties  does  not  tend  to  prove  independent  transactions,  but 
parts  of  a  single  scheme.    Ibid.  353. 

6.  Where  issues  are  formed  on  the  allegations  of  the  plaintiff's 
declaration,  with  which  is  filed  a  copy  of  the  account  between  the 
parties,  the  competency  of  the  evidence  offered  by  the  defendant, 
tending  to  show  an  illegal  combination  and  agreement  to  force 
the  market  for  com  and  enhance  its  price,  will  not  depend  upon 
the  items  of  that  account.    Ibid.  353. 

7.  Aiding  description  in  written  contract.    See  CONTRACTS,  16. 
Deobee  of  proop. 

8.  Requiring  jury  to  be  "satisfied.**  An  instruction  which  leaves 
the  jury  at  liberty  to  require,  in  their  discretion,  such  proof  as  will 
"satisfy"  them  of  the  justice  of  the  defendant's  claim,  is  clearly 
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irroneous,  but  such  error  will  not  call  for  a  reversal  when  it  clearly 
appears  that  it  could  not  have  worked  the  defendant  any  injury. 
Rol/e  V.  Rich,  436. 

9.  It  has  been  repeatedly  held  by  this  court  that  the  jury,  in 
civil  cases,  are  only  required  to  believe  from  a  preponderance  of 
the  evidence,  anil  that  to  require  them  to  be  satisfied,  imposes  a 
higher  degree  of  proof  than  the  law  requires.    Ibid.  436; 

Proving  TiriiB. 

10.  Under  Burnt  Records  act.  On  bill  for  the  partition  of  land 
for  the  purpose  of  proving  title,  the  complainant,  after  showing 
the  loss  or  destruction  of  the  original  deeds  and  the  record  thereof, 
offered  to  read  in  evidence  extracts  and  minutes  made  from  origi- 
nal deeds  on  the  day  they  were  filed  for  record,  by  a  firm  who  were 
in  the  business  of  making  abstracts  for  him,  which  n^inutes  were 
made  ifl  the  regular  course  of  business,  and  were  In  the  possession 
of  such  firm  when  the  records  of  the  original  deeds  were  destroyed 
by  fire :  Held,  that  the  offered  evidence  conformed  to  the  require- 
ments of  the  statute,  and  that  the  complainant  was  entitled  to  have 
it  read  in  evidence  and  considered  by  the  court.  Siernheim  v. 
Burcky  ei  al.  241. 

11.  Where  a  deed  is  lost  or  desta-oyed,  or  not  within  the  power 
of  a  party  to  produce  the  same,  and  the  record  of  such  deed  is 
destroyed  by  fire  or  otherwise,  under  section  29  of  chapter  116  of 
the  Revised  Statutes,  resort  may  be  bad  to  evidence  of  a  two-fold 
character :  First,  if  an  abstract  of  title  has  been  made  in  the  ordi- 
nary business  prior  to  such  loss  or  destruction,  the  party  seeking 
to  establish  title  may  read  In  evidence  such  abstract  of  title,  or  a 
letter-press  copy  thereof ;  and  second,  any  copy,  extract  or  minutes 
from  such  destroyed  records,  or  from  the  originals  of  such,  which 
were,  at  the  dat«  of  such  destruction  or  loss,  in  the  possession  of 
any  person  then  engaged  in  the  business  of  making  abstracts  of 
title  for  others  for  hire.    Ibid.  241. 

12.  Sworn  copy  of  minutes  from  the  records,  etc.  The  statute 
provides  that  a  sworn  copy  may  be  used  as  evidence,  provided  the 
party  desiring  to  use  the  same  shall  have  given  the  opposite  party 
a  reasonable  opportunity  to  verify  the  correctness  of  such  copy.  In 
this  case  the  sworn  copy  \^as  delivered  to  counsel  for  the  defend- 
ant at  noon  on  the  day  before  the  trial,  and  left  in  his  possession 
until  four  o'clock  of  the  same  day :  Held,  that  the  time  the  copy 
was  left  in  defendant's  hands  was  sufficient  to  afford  a  reasonable 
opportunity  for  examination,  but  if  not,  the .  defendant  should 
have  asked  the  court  to  postpone  the  hearing  until  he  could  have 
further  time.    Ibid.  241. 
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PBOOF  of  ADUIiTERT. 

13.  Letter  found  in  wife's  poassAeion,  On  the  trial  of  a  bill  by  a 
husband  for  a  divorce,  the  court  refused  to  admit  in  evidence, 
agi^nst  the  wife,  a  letter  alleged  to  have  been  found  by  the  hus- 
band in  his  wife's  trunk,  and  containing  a  proposition  by  the 
writer  to  meet  her  in  St.  Louis  for  improper  and  adulterous  pur- 
poses. The  letter  was  addressed  to  "Gertie,**  the  wife's  familiar 
name,  on  the  inside,  and  was  addressed  on  the  envelope  to  "Mrs. 
Yosburg,  Box  99 :"  Held,  that  the  court  properly  refused  to  admit 
the  letter.    Razor  v.  Razor y  621. 

14.  Such  letter,  if  addressed  to  the  wife  and  found  in  her  pos- 
session, would  not  be  evidence  against  her  unless  its  contents  had 
been  adopted  or  sanctioned  by  some  reply  or  statement,  or  act 
done  on  her  part,  shown  by  proof  aliunde  the  letter  itself.  Her 
silence,  and  retention  of  the  letter,  do  not  necessarily  imply  assent 
to  its  contents.  Where  verbal  communications  are  made,  silence 
may  authorize  an  inference  of  assent ;  but  the  same  rule  does  not 
ordinarily  apply  to  letters  received,  but  never  answered  or  in  any 
way  acted  upon.    Ibid.  621. 

15.  A  letter  found  in  a  wife's  trunk  seeking  an  illicit  meeting 
with  her  in  St.  Louis  was  sought  to  be  admitted  in  evidence  against 
the  wife,  by  proof  that  at  the  time  of  the  meeting  of  the  "Veiled 
Prophets'*  in  St.  Louis  the  wife  was  anxious  to  go  there.  ^Whether 
the  meeting  of  the  "Veiled  Prophets**  was  within  the  year  or  some 
other,  or  before  or  after  the  receipt  of  the  letter,  was  not  offered  to 
be  shown  :  Held,  that  the  letter,  and  the  offer  to  prove  the  wife's 
anxiety  to  go  to  St.  Louis,  were  properly  refused.    Ibid.  621. 

Letteb.  - 

16.  Proof  of  its  reeitalu  againat  person  addressed.  The  recital 
in  a  letter  that  it  is  in  answer  to  one  received  by  the  writer,  can 
not  be  admitted  for  the  purpose  of  establishing  that  fact,  as  against 
the  person  addressed.    Ibid.  621. 

Tbade-mabk. 

17.  Proof  of  adoption  of  label — certificate  of  Secretary  of  State, 
In  a  prosecution  for  using  a  counterfeit  or  imitation  of  a  label, 
trade-mark  or  form  of  advertlsment  of  any  person,  union  or  asso- 
elation,  knowing  the  same  to  be  a  counterfeit,  the  certificate  of  the 
Secretary  of  State,  under  his  hand  and  seal,  issued  in  conformity 
with  section  3  of  the  act  of  1891,  to  protect  associations,  etc.,  in 
their  labels,  is  sufficient  proof  of  the  adoption  of  such  label,  trade- 
mark or  advertisement,  and  of  the  right  to  adopt  the  same.  Cohn 
T.  People,  486. 

45—149  iLli. 
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BUIiES  GOVEBNINa. 

18.  Power  of  legUlature  to  change.     See  OONSTITUTIONAL 
LAW,  6. 

INJTJBY  BY  FIKE. 

19.  From  locomotive-^rima  facie  proof.     See  NEGLIGENCE, 
1  to  6. 

SPBCIAIj  ASSES81CBNTS. 

20.  Ordinance  not  competent  evidence  for  the  jury.  See  EMI- 
NENT DOMAIN,  17. 

21.  Inability  to  agree.    Same  title,  30. 
Weight  of  evidence. 

22.  Abstract  proposition  of  law  <m  an  instruction.  See  INSTRUC- 
TIONS, 7. 

CONFIilCTIKG. 

23.  Submitting  question  to  the  jury.    See  PBACTICE,  2. 
Against  gobpobation. 

24.  Admission  of  president.    See  COBPOBATIONS,  1. 
Admitted  on  assubanoe  of  counsel. 

25.  Failure  of  application — exclusion  from  the  jury.  See  PBAC- 
TICE, 3. 

Ejectment. 

26.  Prima  facie  proof  of  title.    See  EJECTMENT,  1. 

FACTOB. 
Faotob's  IiIBN.    See  LIENS,  1,  2,  3« 

FEES  AND  SALABIES. 

CliEBKS  OF  COUBTS  OF  COOK  COUNTY. 

1.  Advance  costs — constitutionality  of  the  act.  The  aot  of  1893, 
amendatory  of  section  33  of  the  aot  oonceming  fees  and  salaries, 
as  construed  by  this  ooairt,  and  -which  requires  the  payment  of  ten 
dollars,  to  be  taxed  as  costs,  to  the  clerk  of  a  court  of  record  by  a 
party  bringing  suit,  instead  of  six  dollars,  as  it  was  before,  is  a  yalid 
and  constitutional  law.    People  ex  rel.  Bussey  v.  Qaulter^  39. 

2.  The  act  of  1893,  increasing  the  amount  of  costs  to  be  paid  to 
clerks  of  courts  of  record,  does  not  violate  the  provision  of  the 
constitution  which  prohibits  any  increase  in  the  fees,  salary  or 
compensation  of  certain  officers  during  their  terms  of  office,  as 
such  officers'  fees  are  not  thereby  increased.    Ibid.  39. 

Of  county  officebs. 

3.  Fees  in  etcess  of  their  salaries  are  to  be  paid  into  the  county 
treasury.    By  section  9  of  article  10  of  the  constitution  of  1870  all 
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the  fees,  perquisites  and  emoluments  of  the  clerks  of  courts  of 
record  in  Cook  county  above  $5000,  the  amount  of  their  salaries, 
are  required  to  be  paid  into  the  county  treasury,  ^nd  any  increase 
in  taxable  costs  will  not  in  any  manner  increase  the  salaries  of 
such  clerks.  People  ex  rel,  Buaaey  v.  Oaultery  39. 
Act  constbued. 

4.  Amendment  of  1893.    See  STATUTES,  8. 
Contest  of  eijection. 

5.  Righte  of  dejure  officer.    See  OFFICE  AND  OFFICEBS,  4  to  7. 

FENCES. 
Fbvgino  bahjBoad. 

Duty  and  liability  of  railroad  company.  See  RAILROADS,  22 
to  26. 

FIRE, 

FbOIC  LOCOtfOTIYB. 

Liability  of  railroad  company.    See  NEGLIGENCE,  1  to  6. 

FORMER  ADJUDICATION. 
Pbiob  pboree. 

1.  Between  different  parties — whether  a  bar.  A  complainant  can 
not  be  held  bound  by  a  decree  in  a  prior  case  to  which  he  was  not 
a  party  and  to  which  he  never  consented,  and  such  decree  can 
not  be  pleaded  in  bar  of  a  bill  filed  by  him.  Palmer  et  al.  v.  Woods 
et  al.  146. 

StOCKHOLDEB'S  lilABIIilTT. 

2.  Bill  by  creditors  of  insolvent  corporation.  A  bill  was  filed  by 
two  parties,  as  creditors  of  an  insolvent  bank,  to  enforce  the  per- 
sonal liability  of  the  stockholders  to  satisfy  the  debt«.  Some  other 
parties  came  in  voluntarily,  and  the  court  had  notice  given  for  all 

^  other  creditors  to  come  in  and  prove  their  demands  upon  tlie  fund. 
Afterward  the  court  dismissed  the  latter  creditors  out  of  the  case, 
and  ascertained  the  claims  of  the  voluntary  parties  and  the  liabil- 
ity of  the  stockholders,  which  was  greatly  in  excess  of  the  com- 
plainant's demand.  Afterward  some  of  the  creditors  dismissed  out 
of  the  case  filed  their  like  bill  to  obtain  payment  of  their  demands. 
The  defendants,  the  stockholders,  pleaded  the  prior  proceedings 
and  decree  in  bar  of  the  second  suit :  Held,  the  pleas  were  insuffi- 
cient, there  being  nothing  in  the  pleas  to  show  that  the  common 
fund  was  not  more  than  enough  to  pay  all  the  creditors  of  the  bank 
in  full,  and  hence  there  was  no  necessity  of  pro  rating  that  fund. 
Ibid.  146. 
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FBAUD. 

AOBNT—TO  SEIiIi  LAND. 

1.  Concealing  price— liability  to  principal.  A,  the  owner  of  land, 
employetl  N.  &  B.,  real  estate  agents,  to  sell  the  same  for  a  commis- 
sion»  at  not  less  than  $275  per  acre.  By  some  arrangement,  H.  A  C, 
another  firm  of  brokers,  made  a  sale  of  the  property  as  the  agents 
of  A  for  $335  an  acre,  which  price  was  concealed  from  the  owner.  A, 
in  ignorance  of  the  facts,  executed  a  contract  for  a  deed  at  the  price 
of  $275,  ilot  to  the  real  purchaser,  but  to  a  go-between,  who  con- 
veyed to  the  actual  purchaser  for  $335 :  Held,  that  the  agents  were 
bound  to  account  to  A  for  the  full  sum  realized  by  them  on  the  sale. 
Helberg  y.  Nichol  et  al.  249. 

In  obtaining  a  decbeb. 

2.  Setting  aside  the  decree.  Where  the  administrator  of  an  estate, 
by  fraud  and  deception  prevents  one  of  the  heirs  of  an  estate  from 
making  a  defense  to  a  promissory  note  not  given  to  be  collected, 
whereby  a  decree  is  recovered  against  the  heir  establishing  a  vend- 
or's lien,  to  which  the  estate  is  not  entitled,  the  heir  may  maintain 
a  bill  to  set  aside  such  decree  on  the  ground  of  fraud.  Mitchell  v. 
Shaneberg  et  al.  420.   ' 

Of  fabtnebs. 

3.  Compelling  them  to  account.    See  PABTNEBSHIF,  9, 10. 

Pbbventing  oompetition. 

4.  Setting  aaide  auction  sale  for  fraud.    See  BALES,  1. 

FBAUDULENT  CONVEYANCE. 
To  defeat  obepitobs. 

1.  Innocent  purchaser.  The  frauds  committed  by  a  debtor  upon 
his  vendors  and  creditors,  in  which  a  purchaser  from  him  did  not 
participate  and  of  which  he  had  no  notice,  can  not  be  shown  for 
the  purpose  of  defeating  the  title  to  the  goods  purchased  by  the 
latter.    Mathews  v.  Reinhardt,  635. 

2.  Before  a  sale  of  property  can,  as  against  the  purchaser,  be 
pronounced  void  on  the  ground  of  fraud,  it  must  appear  that  he 
participated  in,  or  at  least  had  notice  of,  the  fraud  at  the  time  he 
purchased,  and  in  the  absence  of  such  proof,  evidence  of  fraud  by 
the  seller  alone  is  wholly  immaterial.    Ibid.  635. 

3.  Fraud  not  presumed.  In  an  action  in  which  a  sale  of  goods  by 
a  debtor  is  attacked  as  in  fraud  of  creditors,  the  court  instructed 
the  jury  that  fraud  can  not  be  presumed,  but  must  be  proved : 
Held,  that  the  instruction  announced  a  correct  proposition  of  lav 
as  applied  to  the  case,  and  that  it  was  not  obnoxious  te  the  objec- 
tion that  it  must  have  been  understood  by  the  jury  as  holding 
that  fraud  must  be  proved  by  direct  evidence,  and  not  by  circum- 
etances.    Ibid.  635. 
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4.  "W^here  goods  purchased  were  attached  in  the  hands  of  the 
purchaser,  on  the  ground  that  the  sale  was  made  in  fraud  of  the 
rights  of  the  creditors  of  the  original  vendor,  the  court  instructed 
the  Jury,  "that  an  attaching  creditor  can  acquire,  through  his  at- 
tachment, no  higher  or  better  right  to  the  property  or  assets 
attached  than  the  defendant  in  the  attachment  had  when  the  at- 
tachment was  issued,  unless  the  said  creditor  can  show  fraud  or 
collusion  between  the  said  defendant  in  attachment"  and  the  pur- 
chaser, to  Injure  or  impair  the  rights  of  such  creditor.  There  was 
no  evidence  charging  the  purchaser  with  notice  of  any  fraudulent 
intent  in  making  the  sale  :  Heldy  that  there  was  no  error  in  the 
instruction.    Mathews  v.  Reinhardt,  635. 

5.  Notice  of  insolvency — whether  notice  of  fraudulent  intent.  An 
insolvent  debtor  sold  all  his  stock  of  goods  to  a  brother-in-law  In 
part  payment  of  his  debt  to  the  latter,  and  the  brother-in-law 
sold  the  goods  to  the  plaintiff,  who  knew  that  the  debtor  had  failed 
in  business,  and  they  were  attached  by  a  creditor :  Held,  that  the 
facts  of  such  knowledge  alone  did  not  import  a  fraudulent  intent, 
nor  was  it  sufficient  to  put  the  plaintiff  on  inquiry.    Ibid.  635. 

6.  Inadequacy  of  price.    The  general  rule  is,  that  mere  inade- 
.   qnacy  of  price  is  not,  of  itself,  a  ground  for  setting  aside  a  transfer 

of  goods  as  fraudulent,  but  the  inadequacy  may  be  so  great  as  to 
amount,  of  itself,  to  evidence  of  fraud.    Ibid.  635. 

7.  If  a  failing  or  insolvent  debtor  sells  his  goods  to  a  brother- 
in-law  at  their  actual  value,  the  fact  that  the  latter  sells  them  to 
another  for  less  than  their  value,  will,  of  itself,  have  no  tendency 
to  charge  the  purchaser  from  him  with  fraud.    Ibid.  635. 

FREEHOLD. 

• 

WHBTHRB  INVOIjVED. 

1.  Bill  for  specific  performance.  See  APPEALS  a!nD  WKITS  OP 
ERROR,  10. 

Fbuit  tbees. 

2.  Part  of  the  freehold.     See  REAL  PROPERTY,  1. 

FRUIT  TREES. 
Pabt  op  the  FBEEHOiiD.    See  REAL  PROPERTY,  1. 

GIFTS. 
Upon  tebhs. 

Present  or  contingent— limited  to  terms  of  donor.    See  WILLS,  22. 
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HOMESTEAD. 
An  estate  in  land. 

1.  How  it  pasaes,  Sinoe  the  passage  of  the  present  statute  the 
homestead  is  an  estate  in  land,  vested  in  the  peirson  designated  by 
law,  and. passes  in  the  mode  provided  by  the  statute.  H<igerty  v. 
Hagerty,  655. 

2.  Under  the  present  statute,  by  virtue  of  the  provisions  of  sec- 
tion 2,  upon  the  death  of  the  householder  in  whom  the  homestead 
is  vested  the  estate  passes  to  the  surviving  husband  or  wife,  for  his 
or  her  benefit,  and  that  of  the  children,  imtil  the  youngest  thereof 
arrives  at  the  age  of  twenty-one  years ;  and  under  the  latter  clause 
of  the  section,  if  the  husband  or  wife  shall  desert  his  or  her  family, 
the  estate  passes  to  and  continues  in  favor  of  the  one  occupying 
the  premises  as  a  residence.    Ibid.  655. 

3.  In  1881  a  husband  conveyed  lots  owned  by  him  to  his  wife, 
which  they  occupied  as  their  homestead  until  in  May,  1888,  when 
he  left  his  wife  in  the  occupation  of  the  premises,  went  away  from 
her,  and  never  returned  or  contributed  to  her  support.  The  sepa- 
ration was  repeatedly  claimed  by  him  to  be  final,  and  his  abandon- 
ment of  the  premises  was  voluntary  on  his  part :  Held,  that  the 
husband  was  not  entitled  to  re-enter  and  enjoy  the  homestead 
rights  and  interest  therein,  there  being  no  abandonment  of  the 
homestead  shown  by  the  wife,  whether  she  took  under  the  hus- 
band's deed  or  by  virtue  of  the  statute.    Ibid.  655. 

4.  Effect  of  renting  the  premises.  Where  a  husband,  by  the  de- 
sertion of  his  wife  and  subsequent  neglect  of  his  duties,  both  in 
respect  of  his  wife  and  of  the  property  claimed  by  her  as  a  home- 
stead, renders  the  renting  of  the  premises  necessary  to  their  pre- 
servation and  to  the  support  of  his  wife,  he  can  not  be  heard,  in  a 
court  of  equity,  to  insist  that  the  renting  of  the  premises  amounts 
to  abandonment  by  the  wife  of  her  homestead.  The  husband  will 
not  be  permitted,  in  a  court  of  equity,  to  take  advantage  of  that 
which  was  the  result  of  his  own  wrongdoing.    Ibid.  655. 

5.  How  established — occupancy — deserted  wife  or  husband.  In 
order  to  impreas  premises  with  the  estate  of  homestead,  originally, 
it  is  necessary  that  they  shall  be  occupied  by  the  householder  as 
a  homestead.  And  so  of  the  continuance  of  the  homestead  for  the 
benefit  of  a  deserted  wife  or  husband  and  family,  the  premises 
must  be  occupied  by  the  householder,  or  them,  at  the  time  of  such 
desertion.  But  a  very  different  rule  obtains  as  to  the  character  of 
occupancy  or  possession  necessary  to  preserve  the  estate  of  home- 
stead after  it  has  attached  to  the  premises.    Ibid.  655. 

IMPEACHMENT  OF  WITNESSES.    See  WITNESSES,  3, 4. 
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INDICTMENT. 
Fob  bigamy. 

1.  Us  BvJjUciency.    See  CRIMINAL  LAW,  2. 
Its  sufficienox. 

2.  Effect  of  paragraph  408  of  the  Criminal  Code.    Same  title,  3, 4. 

INFANTS. 

LlABHiITT  OF  EMPLOTEB. 

1.  Degree  of  care  required — defective  machinery.  See  NEGLI- 
GENCE, 13, 14. 

Judgment  by  consent. 

2.  Vacating  judgment.    See  JUDGMENTS  AND  DECREES,  1, 2, 3. 
Wages. 

3.  Right8  of  parent —atep -father.  See  TRUSTS  AND  TRUS- 
TEES,  2,  3. 

INJUNCTION. 

iBBEFABABIiE  INJUBY. 

1.  What  conatitutea. ,  See  CHANCERY,  9. 
By  a  IjOt  owneb. 

2.  Enjoining  the  uae  of  a  street  by  a  railway  company.  See 
STREETS.  3.  , 

Bestbaiking  to  build  a  bbidge. 

3.  Whether  decree  broader  than  prayer  of  the  bill.    Same  title,  11. 

INSOLVENT  DEBTORS. 
.  YoiiUntaby  assignment. 

1.  Assignment  passes  leasehold  interest  though  not  scheduled.  A 
general  assignment  by  an  insolyent  debtor  of  all  his  lands,  tene- 
ments, hereditaments  and  appurtenances,  goods,  chattels,  accounts, 
etc.,  of  every  kind  and  description,  personal  and  mixed,  will  pass 
a  leasehold  interest,  although  not  named  in  the  schedule  of  his 
property,  to  which  reference  is  made  in  the  deed  of  assignment 
for  a  particular  enumeration  of  the  assigned  property.  Sfnith  v. 
Goodman,  75. 

2.  The  failure  of  the  assignor  to  enumerate  specifically  in  the 
inventory  every  item  of  property  or  each  chose  in  action,  claim  or 
demand,  ean  not  have  the  effect  of  limiting  the  grant,  so  that 
property  of  the  debtor  comprehended  within  the  general  terms 
Of  the  deed  shall  not  pass  by  the  assignment.    Ibid.  75. 

3.  Where  the  deed  of  assignment  is  general  of  all  the  debtor's 
property,  it  will  all  pass  to  the  assignee,  whether  specifically  named 
in  the  inventory  or  not.    Ibid.  75. 

4.  Acceptance  of  the  trust  by  assignee.  On  an  assignment  for  the 
benefit  of  creditors,  especially  under  the  statute,  when  the  estate 
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INSOLVENT  DEBTORS.    VoiitJNTARX  assignmsht.    Continued. 

is  to  be  administered  by  the  assignee  under  the  order  and  direc- 
tion of  the  court,  the  acceptance  of  the  deed  by  the  assignee  is 
only  to  be  regarded  as  an  acceptance  of  the  trnst  upon  which  the 
property  is  assigned,  and  it  makes  no  difference  whether  the  prop- 
erty passes  by  operation  of  isf/r  or  by  the  terms  of  the  deed.  Smith 
V.  Goodman,  75. 

5.  Leasehold  estate — whether  assignee  liable  to  lessor  for  rents. 
Ordinarily,  where  a  lease  is  assigned,  expressly  or  specifically,  the 
assignee,  by  accepting  the  assignment,  will  be  held  to  accept  the 
leasehold  estate  and  to  render  himself  liable  to  x>erform  the  cove- 
nants.   Ibid.  75. 

6.  Assignee  may  refuse  to  accept  a  leasehold  estate.  An  assignee 
of  an  insolvent  debtor  may  accept  the  deed  of  assignment  and  enter 
upon  the  execution  of  the  trast  without  becoming  assignee  of  a 
lease  held  by  the  insolvent,  unless  he  elects  to  do  so,  as  it  may  be 
so  burdened  with  covenants  as  to  be  worthless  as  an  asset  of  the 
estate.  And  the  assignee  will  be  entitled  to  a  reasonable  time  in 
which  to  ascertain  whether  the  leasehold  can  be  made  available 
for  the  benefit  of  the  creditors  or  not.    Ibid.  75. 

7.  Acceptance  of  lease  by  assignee — toithin  what  time,  etc.  There 
is  not  an  entire  uniformity  in  the  decisions  as  to  when  the  assignee 
will  be  held  to  have  accepted  a  leasehold  interest  assigned  to  him, 
and  to  have  bound  himself  to  perform  the  covenants  in  the  lease, 
and  no  general  rule  can  be  laid  down  as  to  the  effect  of  specific  acts 
of  the  assignee  in  determining  whether  there  has  been  an  election 
to  take  the  leasehold  as  a  part  of  the  assigned  property.    Ibid.  75. 

8.  It  seems  that  the  assignee  will  not  be  held  to  have  accepted  a 
lease  assigned  to  him,  with  other  property,  unless  it  be  shown  that 
he  has  done  so  expressly,  or  by  unequivocal  acts  inconsistent  with 
the  right  of  entry  by  the  landlord  has  indicated  such  election  to 
appropriate  the  leasehold  estate.    Ibid.  75. 

9.  Claim  against  assignee  for  a  brectch  of  the  terms  of  a  letise. 
Where  a  lessee  makes  a  general  assignment  for  the  benefit  of  cred- 
itors, any  damages  resulting  to  the  lessor  for  a  breach  of  the  cov- 
enants of  the  lessee  will  become  a  claim  against  the  assignee,  which 
may  be  proven  against  the  estate  the  same  as  other  claiips,  but  such 
claims'will  not  be  entitled  to  priority  over  other  clafms.    Ibid.  57. 

10.  Covenant  against  transfer  of  lease  by  operation  of  taw.  A 
covenant  in  a  lease  that  the  lessee  will  not  assign  the  same,  or  per* 
mit  any  transfer,  by  operation  of  law,  of  the  interest  in  the  prem- 
ises acquired  under  the  lease,  is  violated  by  a  general  voluntary 
assignment  of  the  lessee,  as  well  as  by  the  subsequent  entry  of  the 
assignee  thereunder.    Ibid.  75. 
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11.  Presentation  of  claima.  Where  the  lessor,  in  proper  time,  . 
filed  his  petition  olaiming  damages  for  breach  of  the  ooTenants  of 
the  debtor  in  his  lesise,  properly.  Terifled,  the  court  reserred  the 
question  of  the  liability  of  the  assignee,  and  the  lessor  afterward 
'filed  his  supplemental  petition  for  damages  subsequently  accruing, 
it  was  held,  that  such  yerified  petition  was  a  presentation  of  the 
lessor's  claim,  and  that  it  was  error  to  dismiss  the  original  and 
amended  petitions,  and  that  it  was  the  duty  of  the  county  court  to 
allow  the  actual  damages  of  the  lessor.    Smith  y.  Goodman,  75. 

12.  For  the  benefit  of  creditors — unlawful  pfeferenee.  If  an  insol- 
yent  debtor,  in  contemplation  of  making  a  general  assignment  for 
the  benefit  of  his  creditors,  under  the  statute,  pays  a  debt  not  due, 
and  the  creditor  accepts  payment  in  cash  without  notice  of  the 
debtor's  insolyenoy  or  contemplated  assignment,  under  the  stat- 
ute, the  payment  will  not  be  an  unlawful  preference,  and  will  be 
sustained.    Illinois  Paper  Co,  y.  Northwestern  Naf.  Bank,  460. 

13  A  debtor  contemplating  an  assignment  may  not  dispose  of 
his  estate  to  fayored  creditors  by  creating  liens  or  incumbrances 
thereon,  and  thereby  indirectly  accomplish  the  preferences  pro- 
hibited by  the  statute.  But  this  court  has  neyer  held  that  while 
the  debtor  retains  the  Jils  disponendi  he  may  not  pay,  in  money, 
such  of  his  bona  fide  indebtedness  as  he  may  desire,  if  the  payment 
isreceiyed  by  the  creditor  in  good  faith,  without  knowledge  of  the 
purpose  of  the  debtor.  If  the  i)ayment  is  made  by  collusion  be- 
tween the  debtor  and  creditor,  for  the  purpose  of  defeating  the 
equitable  distribution  of  the  debtor's  estate,  a  different  rule  might 
preyail.    Ibid.  450. 

FBAUDTTIiBNT  COMySTANOE. 

14.  Innocent  purchaser-^^otice.  See  FBAUDULENT  CONVET- 
ANOE,  1  to  7. 

GOBPOBATIOMS. 

15.  Assignment  for  benefit  of  creditors — preferring  creditors.  See 
OORPOBATIONS,  5,  6. 

INSTBUCTIONS. 

DiBEOTINO  WHAT  THE  yEBDIOT  BHAXili  BE. 

1.  Evidence  insufficient  to  tiupport  a  verdict.  Where  the  evidence 
g^yen  at  the  trial,  with  the  inferences  properly  arising  therefrom, 
is  not  insufficient  to  support  a  verdict  in  the  plaintiffs  favor,  an 
instruction  to  the  jury  to  find  for  the  defendant  will  be  properly 
overruled.    Chicago  Drop  Forge  Co.  v.  Van  Dam,  337. 

Whetheb  in  wbiting. 

2.  Statute  construed.  Section  52  of  chapter  110  of  the  Revised 
Statutes,  requiring  instructions  to  the  jury  to  be  in  writing,  only 
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INSTBU/CTIONS. "  Whbthsb  in  wbitiko.    Coniin/wd. 

applies  to  instmctiona  purporting  to  lay  down  some  rule  of  law, 
and  not  to  a  mere  direction  as  to  the  form  of  tUe  Terdict.  llli^ 
nois  Central  Railroad  Co.  v.  WheeUr,  526. 

Of  THBIB  QUAIiITIBS. 

3.  Directinff  the  jury  to  conaider  all  the  evidence.  An  objection 
to  an  instruction  that  it  directs  the  jury  to  take  into  consideration 
the  evidence  of  all  the  witnesses,  and  thereby  requires  them  to 
consider  evidence  excluded  by  the  court,  wHl  be  obviated  by  an- 
other instruction  expressly  directing  the  jury  to  disregard  any 
evidence  introduced  and  stricken  out  by  the  court.  Tedena  et  al. 
V.  Sanitary  District,  87. 

4.  When  error  in  one  is  cured  hy  another.  On  the  trial  of  a  con- 
demnation proceeding  the  court  directed  the  jury  to  take  into 
consideration,  in  determining  the  value  of  the  property,  "the  evi- 
dence of  all  the  witnesses,  and  the  evidence  of  sales,  as  well  as  the 
knowledge  the  jury  may  have  derived  from  an  examination"  of  the 
premises,  and  that  "they  are  required  to  consider  all  the  evidence 
in  the  case."  By  another  instruction  the  jury  were  expressly  di- 
rected to  consider  the  evidence  of  sales  of  property  similarly  situ- 
ated :  Held,  that  the  latter  instruction  qualified  the  former,  and 
when  taken  together  they  are  not  misleading.    Ibid.  87. 

5.  Need  not  be  repeated.  There  is  no  error  in  refusing  instruc- 
tions, when,  so  far  as  they  announce  correct  propositions  of  law 
applicable  to  the  case,  they  are  embodied  in  the  instructions  given. 
Atchison,  Topeka  and  Santa  Fe  Railroad  Co.  v.  Feehan,  202. 

6.  There  is  no  error  in  refusing  an  instruction  which  is  fully 
covered  by  two  others  which  are  given.    Schaitgen  v.  Holnback,  646. 

7.  Ahatract  proposition  of  law—aa  to  the  relative  weight  of  evi' 
dence.  On  the  trial  of  an  action  against  a  railroad  company,  based 
on  Its  neglect  to  ring  a  bell  or  sound  a  whistle,  the  court  refused 
to  instruct  the  jury  "that  the  affirmative  testimony  of  witnesses 
that  the  bell  was  rung  and  the  whistle  sounded  at  a  given  time  and 
place  is  of  greater  force  and  weight  than  the  negative  testimony  of 
witnesses  of  no  greater  credibility,  and  who  had  no  better  oppor- 
tunity of  hearing  that  the  bell  was  not  rung  or  the  whistle  sounded, 
or  that  they  did  not  hear  them :"  Held,  that  the  instruction  was 
but  a  mere  abstract  proposition,  and  that  there  was  no  error  in 
refusing  to  give  the  same.  Atchison,  Topeka  and  Santa  Fe  RaiU 
road  Co.  v.  Feehan,  202. 

Set-off. 

8.  Directions  to  the  jury.    See  SET-OFF,  1. 

Degree  of  pboof. 

9.  Requiring  the  jury  to  be  ''satisfied."   See  EVIDENCE,  8,  9. 
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INSURANCE. 

SUOCBSSIYE  FIBES. 

1.  Liability  for  loaeea.  Where  a  loss  ooours  within  the  terms  of 
a  policy  against  fire,  which  loss  does  not  amount  to  the  sum  in- 
sured, the  policy  will  still  continue  in  force,  and  for  a  subsequent 
loss  within  its  terms  a  recovery  may  be^  had  not  exceeding  the  full 
amount  of  the  policy.  And  when  loss  results  by  reason  of  succes- 
siTe  fires,  and  no  part  is  paid,  the  recovery  to  be  had  on  the  policy 
by  reason  thereof  is  a  single  sum,  constituting  one  loss.  Mechanicb*  . 
Ins.  Co.  of  Philadelphia  v.  Hodge,  298. 

Abbitbation. 

2.  Agreement  to  arbitrate — severing  claims.  Where  such  succes- 
sive fires  have  occurred  and  the  loss  has  not  been  in  any  manner 
paid,  a  provision  in  the  policy  that  the  loss  shall  be  determined 
by  the  parties,  and  that  in  case  of  differences  arising,  then,  at  the 
written  request  of  either  party,  the  matter  shall  be  submitted  to 
arbitration,  does  not  contemplaten^  submission  of  different  items 
of  loss  to  different  arbitrators,  or  a  settlemeot  of  a  part  of  the  loss 
by  arbitration  and  a  part  by  the  courts.    Ibid.'^98. 

3.  In  such  case,  a  request  by  the  company's  agent  for  an  arbitra- 
tion, to  determine  the  loss  and  damage  under  the  first  fire,  made 
twenty  days  after  the  loss  by  the  second  fire,  is  not  such  as  is 
oontempJated  by  the  policy,  and  is  one  to  which  the  assured  need 
not  accede.  He  is  not  bound  to  split  up  his  cause  of  action.  The 
insurer  has  no  right  to  demand  an  arbitration ''except  as  to  both 
losses.    Ibid.  298. 

4.  Waiver  of  right  to  arbitration,  A  clause  in  a  policy  of  insur- 
ance that  no  suit  for  the  recovery  of  any  claims  should  be  sustained 
until  after  an  award  shall  be  obtained  by  arbitration,  is  one  that 
the  parties  may  waive.  The  failure  of  the  parties  to  demand  such 
arbitration,  and  the  denial  of  liability  by  the  defendant,  will 
amount  to  a  waiver.    Ibid.  298. 

5.  Waiver  of  rights.  The  parties  to  a  policy  of  insurance  may 
waive  a  condition  therein  requiring  arbitration  to  find  the  valua- 
tion of  the  property,  as  well  as  those  relating  to  proof  of  loss,  and 
the  like.  The  mere  silence  of  the  insurance  company  will  not 
amount  to  a  waiver  of  its  right  to  insist  upon  the  conditions,  but 
when  it  puts  its  refusal  to  allow  the  justice  of  the  claim  upon  other 
grounds  not  susceptible  of  being  submitted  to  arbitration,  the 
condition  requiring  arbitration  will  be  held  as  waived.  When 
asked  its  objection  to  paying  for  the  loss,  good  faith  requires  that 
it  should  state  the  true  grounds  of  its  defense.  Phenix  Ins.  Co.  v. 
Stocks  et  al.  319. 

APPIilCATION. 

6.  Answers  written  by  agent  of  the  insurer  with  full  knowledge  of 
the  facts.    On  an  application  of  a  husband  for  the  insurance  of  his 
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INSURANCE.    Application.    Continued. 

wife's  buildings,  etc.,  the  hnsband  alone  answered  the  interroga- 
tories orally  to  the  agent  of  the  company,  who  reduced  his  answers 
to  writing.  To  the  question,  "What  is  the  title;  answer  particu- 
larly," the  husband  answered,  "My  wife  has  a  warranty  deed  from 
her  father  to  the  land,"  the  truth  being,  that  the  deed  from  the 
father  was  a  warranty  deed  to  his  daughter  "and  the  heirs  of  her 
body."  The  agent  inserted  "fee  simple"  as  the  title.  When  the 
answer  to  the  question,  as  entered,  was  read  over  by  the  agent,  the 
applicant  said  he  guessed  it  was  right :  Held,  that  as  the  entries  in 
the  application  were  made  by  the  insurance  company's  general 
agent,  and  the  insured  was  guilty  of  no  fraud,  the  falsity  of  such 
representations  could  not  be  shown  by  the  company  to  release  it 
from  liability  for  a  loss.    Pkenix  Jns.  Co,  v.  Stocks  et  aL  319. 

AOEKT. 

7.  Agent*8  knowledge  of  facta.  Where  the  agent  of  an  insurance 
company,  in  taking  an  application  for  insurance,  is  informed  of  the 
circumstances  of  plaintifiTs  title,  so  that  the  company  rould,  upon 
inquiry,  have  learned  its  nature,  and  without  specifying  the  true 
answer  of  the  plaintiff  in  the  application  concluded  plaintiff  had  a 
title  in  fee,  and  so  inserted  such  statement  without  the  plaintiff's 
knowledge,  the  company  can  not  avoid  liability  on  the  ground  tfae 
title  is  not  truly  stated  in  the  written  application.    Ibid.  319. 

8.  Erroneoue  conclusion  of  agent.  Where  the  assured  fully  dis- 
closes to  the  insurance  company,  or  its  agent,  the  necessary  facts, 
or  they  are  otherwise  cognizant  of  them,  and  they  dispense  with 
any  act  on  his  part,  they  will  be  estopped  from  denying  the  de» 
scription  in  the  policy.  If,  from  the  facts,  they  erroneously  deter-  ' 
mine  that  the  insured  has  one  kind  of  interest  in  the  premises  when 
he  has  another,  the  company  will  be  estopped  from  saying  that  it 
was  mistaken,  and  by  that  means  to  escape  the  liability  it  has  in- 
curred.   Ibid.  319. 

9.  Filled  by  agent  of  the  insurer — parol  proof— liability  of  the  in' 
surer.  In  an  action  on  a  policy  of  insurance,  where  the  application 
contains  answers,  it  is  competent  for  the  plaintiff  to  show,  by  parol 
evidence,  that  the  application  was  filled  out  by  the  agent  of  the 
insurance  company  with  full  knowledge  of  the  facts,  and  this, 
though  it  be  signed  by  the  assured  after  it  is  filled.  In  such  case, 
the  representations  are  the  acts  of  both  the  assured  and  the  assurer. 
Ibid.  319. 

10.  In  an  action  upon  a  policy  of  fire  insurance  it  is  competent 
to  show,  by  parol  evidence,  that  the  application  was  filled  by  the 
agent  of  the  company  with  full  knowledge  of  all  the  facts,  and  this 
although  the  application  is  afterward  signed  by  the  assured,  and 
thereby  enable  the  plaintiff  to  avoid  as  a  misrepresentation  mis- 
statements appearing  in  the  answers.    Ibid.  319. 
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11.  General  ctgeni  of  the  company — what  conatitutes.  It  bas  been 
repeatedly  held  by  this  court  that  an  agent,  although  local  in  re- 
spect of  the  territory  in  which  he  operates,  who  is  clothed  with 
general  power  to  solicit  and  make  contracts  of  insurance  for  the 
company,  is  so  far  a  general  agent  that  notice  to  him  of  facts  affect- 
ing the  contract  is  notice  to  the  insurance  company.  Phenix  Ina. 
Co.  v.  Stocks  et  al.  319. 

12.  When  company  ia  hound  by  acta  of  agent.  Persons  dealing 
with  an  agent  can  not  know,  nor  are  they  required  to  know,  the 
limitations  upon  his  power  to  represent  his  principal.  An  in- 
surance company  is  bound  by  the  acts  of  its  agents  in  the  exercise 
of  powers  within  the  apparent  scope  of  his  authority,  unless  lim- 
itation upon  such  powers  is  brought  to  the  notice  of  the  assured. 
Ibid.  319. 

13.  Notice  to  agent — binding  on  company.  The  agent  of  an  in- 
surance company,  upon  whom  a  demand  to  submit  the  value  of 
the  property  to  arbitration  was  made,  went  with  the  general  ad- 
juster of  the  company  to  view  the  premises,  and  was  present  at 
the  measurements  taken,  and  at  the  interviews  with  the  assured 
looking  to  an  adjustment  of  the  loss :  Held,  that  the  service  of  the 
demand  on  such  agent  was  binding  on  the  company.    Ibid.  319. 

14.  The  object  of  an  insurance  company  requiring  the  insured 
to  give  notice  of  any  increased  hazard  within  his  control  is  to  en- 
able the  company  to  take  steps  to  protect  its  interests ;  and  notice 
of  the  facts  constituting  the  increased  hazard,  to  the  agent  of  the 
-company,  is  the  same  as  notice  to  such  company.  When  the  agent 
has  all  the  knowledge  of  increased  danger  that  the  assured  has, 
notice  to  such  agent  is  not  required.  Mechanics'  Jna.  Co.  of  PhiU 
4idelphia  v.  Hodge,  298. 

15.  Notice  to  the  agent  of  an  insurance  company,  of  matters  fall- 
ing within  the  scope  of  his  apparent  authority,  is  notice  to  the 
•company,  and  it  may  be  estopped  from  asserting  a  forfeiture  of 
the  policy  by  the  knowledge  of  its  agent  of  facts  which  would  jus- 
tify it  in  declaring  the  forfeiture,  if  it  has  failed  to  exercise  its 
right,  but,  instead,  has  treated  the  policy  as  in  force.  Phenix  Ins. 
Co,  V.  Hart,  513. 

16.  Notice  to  the  agent  of  an  insurance  company,  at  the  time  of 
the  application  for  the  insurance,  of  facts  material  to  the  risk,  is 
notice  to  the  Insurer,  and  will  prevent  it  from  insisting  upon  a 
forfeiture  for  causes  within  the  knowledge  of  the  agent.    Ibid.  513. 

17.  Powers  of  agents.  The  public  are  authorized  to  deal  with 
agents  of  insurance  companies  upon  nil  subjects  within  the  appar- 
ent scope  of  their  authority,  the  rule  being,  that  an  agent  clothed 
with  power  to  act  for  the  company  at  all  is  treated  as  authorized  to 
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bind  a»  to  all  matters  within  the  scope  of  his  real  or  apparent  au- 
thority.   Phenix  Ins.  Co.  v.  Bart,  513. 
Tekms  op  poLior. 

18.  Waiver  of  forfeiture  for  breach  of  condition.  A  provision  in 
a  policy  of  Insurance  that  npon  the  placing  of  a  mortgage  or  in- 
cambrance  on  the  premises  insured,  without  the  written  consent 
of  the  insurance  company  Indorsed  on  the  policy,  the  policy  shall 
become  void,  may  be  waived  by  such  company  through  its  agent. 
Where  a  building  insured  was  described  as  situated  on  a  one 
hundred-acre  tract  of  hind,  and  a  mortgage  was  put  on  part  of  the 
premises  without  the  written  permit  of  the  insurer,  upon  the  assur- 
ance of  the  insurer's  local  agent  that  the  mortgage  was  all  right, 
and  that  no  permit  was  necessary  because  the  mortgage  was  not 
on  the  forty  acres  on  which  the  house  stood,  the  insurance  com- 
pany, with  knowledge  of  the  mortgage,  can  nqt  retain  the  pre- 
mium and  treat  the  policy  as  in  force,  knowing  that  the  assured 
was  relying  upon  its  validity,  until  a  loss  is  incurred,  and  then 
insist  upon  the  execution  of  the  mortgage  as  a  breach  of  the  con- 
dition of  the  policy.    Ibid.  513. 

19.  Waiver  by  an  agent.  The  tendency  of  the  courts  is,  that  an 
insurance  agent  may  waive  any  of  the  conditions  of  the  policy  and 
bind  the  company  by  such  waiver,  and  that  his  promises  and  acts, 
(both  of  omission  and  commission,)  representations,  statements 
and  assurances,  made  within  the  scope  of  his  agency,  and  after 
knowledge  of  a  breach  of  condition  or  of  the  inaccuracy  of  the 
statement  in  the  application,  if  relied  on  by  the  assured,  who  is 
himself  without  fault,  may  be  set  up  by  the  insured,  either  on  the 
ground  of  waiver  or  of  estoppel,  in  answer  to  a  claim  of  forfeiture. 
Ibid.  513. 

20.  Waiver  of  stipulation  in  policy.  A  stipulation  in  a  policy 
that  the  waiver  of  a  condition  can  only  be  made  by  indorsement 
upon  the  policy  by  the  general  agent,  being  inserted  for  the  ben- 
efit of  the  insurer,  may  be  waived  by  the  insurer.    Ibid.  513.. 

21.  On  personal  property — construed  to  apply  to  buildings.  A 
clause  in  a  policy  of  insurance  of  personal  property  kept  in  a  leased 
room  contained  a  clause :  "Mechanics  will  be  allowed  to  make 
ordinary  alterations  and  repairs  to  buildings,  not  exceeding  flf- 
teen  days.  Any  extension  of  this  privilege  must  previously  be 
consented  to  by  this  company,  in  writing,"  etc.:  Held,  that  such 
clause,  by  its  terms,  does  not  apply  to  personal  property,  but  to 
buildings.    Mechanics*  Ins,  Co.  of  Philadelphia  v.  Hodge,  298. 

22.  It  may  well  be  held,  the  object,  purpose  and  intent  of  that 
clause  were  to  only  apply  to  the  repair  or  alteration  of  a  building 
under  the  control  of  the  assured.     Any  other  construction  would 
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be  to  practically  render  invalid  insurance  of  personal  property 
under  a  policy  with  such  a  clause.  Mechanics*  Jns.  Co.  of  Philadel- 
phia V.  Hodge,  298.'  j 

INTEREST. 

WhbTHBB  BBOOYERABIjE. 

1.  Depends  on  the  statute.  At  common  law,  interest  was  recov- 
erable in  no  case  except  when  there  was  an  express  agreement  to 
pay  it,  and  in  this  State  it  can  not  be  recovered  except  when  the 
statute  authorizes  it,  and  interest  may  therefore  be  regarded  as 
dependent  upon  and  the  creature  of  the  statute.  Fowler  v.  Harts, 
592. 

2.  Contract  construed.  The  owner  of  lots  sold  the  same  for  $8000, 
subject  to  an  incumbrance  on  the  same,  the  amount  being  in  dis- 
pute, the  holder  claiming  $7500,  which  indebtedness,  whatever  it 
might  be,  was  to  be  paid  as  part  of  the  purchase  money.  Five 
hundred  dollars  was  paid  down.  It  was  agreed  that  the  purchaser 
should  pay  the  vendor  whatever  reduction  of  the  $7500  might  be 
obtained  on  foreclosure  on  the  defense  of  usury.  The  amount  was 
reduced  considerably  below  the  $7500 :  Held,  that  the  purchaser 
was  not  liable  to  pay  interest  on  any  part  of  the  $7500.    Ibid.  592. 

INTER-STATE  COMMERCE. 
Police  poweb. 

Legislation  by  the  State.    See  CONSTITUTIONAL  LAW,  11, 12. 

JUDGMENTS  AND  DECREES. 
Motion  to  vacate  ob  amend. 

1.  When  allowable — continuing  motion  to  subsequent  term.  Dur- 
ing the  term  at  which  a  judgment  is  rendered,  the  court  having 
control  over  the  record,  for  good  cause  shown  may  amend  tbe 
judgment  or  set  it  aside.  When  the  motion  to  vacate  a  judgment 
is  entered  during  the  same  term  it  is  rendered,  the  motion  may  be 
continued  from  term  to'tei*m,  and  the  judgment  may  be  set  aside 
at  a  subsequent  term.  Atchison,  Topeka  and  Santa  Fe  Railroad  Co. 
V.  Elder,  173. 

2.  Ground  for  setting  aside.  Where  a  judgment  is  rendered  by 
the  court  in  favor  of  an  infant,  against  a  railway  company,  without 
hearing  any  evidence,  but  by  consent  of  the  child's  father,  and  • 
tbe  attorney  appearing  for  the  plaintiff  was  the  defendant's  coun- 
sel, the  court  will  properly  vacate  the  judgment  and  hear  the 
case  on  the  merits.    Ibid.  173. 

3.  Amending  after  adjournment  of  term.  It  is  a  well  settled  rule 
that  after  a  term  has  expired  a  court  has  no  authority  to  set  aside 
a  judgment,  or  to  amend  it  except  in  matters  of  form  and  for  the 
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JUDGMENTS  AND  DEOEEES. 
Motion  to  vacate  or  amend.  Continued, 
purpose  of  correotlng  clerUsal  errors.  It  is  also  a  general  rnle  that 
amendments  of  t&e  record  will  not  be  allowed  after  the  close  of 
the  term  at  which  the  record  was  made, 'unless  there  are  some 
memoranda,  minutes  or  notes  of  the  judge,  or  something  appear- 
ing on  the  records  or  flies  to  amend  by,  and  notice  should  be  given 
of  an  amendment  in  a  matter  of  form.  Ayer  et  al.  v.  City  of  ChU 
cago,  262. 

JlTTAOKINO  COIiliATEBAIiliY. 

4.  Void  for  toant  of  jurisdiction.  Where  an  order  allowing  a 
material  amendment  in  the  record  is  entered  at  a  subsequent  term 
without  notice  to  the  adverse  party,  the  court  entering  such  order 
is  without  jurisdiction,  and  such  order  can  be  assailed  in  a  collat- 
eral as  well  as  in  a  direct  proceeding.    Ibid.  262. 

Eminent  domain. 

5.  When  judgment  ia  final.  A  judgment  of  condemnation  of 
land  for  public  use  is  conditional,  as  not  working  a  condemna- 
tion until  the  compensation  awarded  is  paid,  and  the  municipality 
prosecuting  the  proceeding  has  a  right  to  abandon  the  improve- 
ment. But  the  judgment  of  condemnation  is  a  flnal  one  as  to  the 
amount  of  the  compensation  awarded,  unless  appealed  from.  Ibid. 
262.    .     ■ 

Decree. 

6.  Not  void  becaiLse  erroneous.  An  erroneous  decree  for  a  vend- 
or's lien  for  the  purchase  money  of  land,  and  the  enforcement  of 
such  decree,  when,  in  fact,  no  lien  exists,  is  not  vo|d,  but  will  be 
binding,  unless  reversed  upon  appeal  or  writ  of  error,  or  set  aside 
because  obtained  by  fraud.    Mitchell  v.  Shaneberg  et  al.  420. 

Injunction— FORM  op  decree. 

7.  Bill  to  enjoin  building  a  certain  bridge — decree  enjoining  build' 
ing  any  bridge.    See  STREETS,  11. 

JURISDICTION. 
Chancery. 

1.  Granting  ancillary  relief    See  CHANCERY,  4. 

2.  Enjoining  proceedings  at  law — decree  affecting  title  to  real  es- 
tate outside  the  county.    Same  title,  7. 

Op  State  court. 

3.  To  enforce  contract  made  under  foreclosure  proceedings  in 
United  States  court.    Same  title,  8. 

JURY. 

Oath  op  the  jurt. 

In  condemnation  proceedings.     See  EMINENT  DOMAIN,  16. 
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LACHES. 
In  bbikoinq  smT. 

To  wt  oBide  a  sale  for  fraud.    See  SALES,  5. 

LEASE. 
GoYENAirrs. 

1.  For  whose  benefit — waiver  of  oovenant  not  to  assign  lease*  A 
coyenant  of  the  lessee  in  a  lease  not  to  assign  or  sub-let  the  de- 
mised premises  without  the  written  consent  of  the  lessor,  being  for 
the  benefit  oi  the  latter,  he  alone  can  insist  on  the  same,  and  he 
may  waive  it  if  he  sees  proper.    Smith  v.  Goodman,  75. 

LEASEHOLD  ESTATE. 

CONYETED  BT  OENEBAIi  ASSIGNMENT. 

Rights  and  liabilities  of  assignee.  See  INSOLVENT  DEBTOR, 
5  to  9. 

LEGACY. 
Whbtheb  tested. 

Postponement  of  payment.    See  WILLS,  16  to  19. 

LIENS. 

FaOTOB'S  lilEN. 

1.  What  it  includes.  By  the  common  law  a  factor  has  a  general 
lien  upon  all  the  goods  of  his  principal  in  his  possession,  and  upon 
the  price  of  such  as  are  lawfully  sold  by  him,  and  upon  the  securi- 
ties received  therefor  to  secure  the  payment  of  the  general  balance 
of  the  accounts  between  himself  and  his  principal,  as  well  as  for 
the  advances,  charges  and  disbursements  made  upon  or  in  refer- 
ence to  the  particular  goods.  Warren  et  al.  v.  First  Nat.  Bank  of 
Columbus,  9. 

2.  Possession  necessary  to  his  lien.  To  obtain  such  lien  the  fac- 
tor must  have  the  goods  lawfully  in  his  possession.  Delivery  to 
the  factor's  servant  will  be  sufficient.  So,  putting  the  goods  upon 
the  factor's  dray,  to  be  drawn  to  his  warehouse,  is  sufficient  posses- 
sion. Some  cases  hold  that  where  advances  have  been  made  in 
reliance  upon  a  promise  to  subsequently  cod  sign  the  goods,  a  de- 
livery to  a  common  carrier,  consigned  to  the  factor,  is  sufficient. 
Ibid.  9. 

3.  Does  not  belong  to  a  broker.  One  of  the  essential  differences 
between  a  factor  and  a  broker  is,  that  while  the  former  has  the 
possession  of  the  goods  to  be  sold,  the  latter  has  not.  Hence  it 
follows  that  the  common  law  lien  is  given  to  the  former,  but  is 
denied  to  the  latter.    Ibid.  9.  ^ 

46—149  Iiiii. 
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VeNDOB'B  lilEN. 

4.  Bo\D  crtaUA — loai^tr.  A  Tender's  lien  does  not  grow  out  of 
any  agreement,  but,  in  equity,  it  is  created  without  an  express 
agreement  of  the  parties.  The  lien  may  be  waived.  If  the  vendor 
takes  other  security  for  the  purchase  money,  or  declares  that  he 
does  not  rely  upon  the  lien,  such  facts  may  be  regarded  as  sufficient 
to  discharge  it.  Any  act  manifesting  a  clear  intention  not  to  rely 
upon  the  lien  will  defeat  it.    Mitchell  v.  Shaneberg  et  al.  420. 

5.  Where  a  party  conveys  land  to  his  daughter  as  a  gift,  for  the 
expressed  consideration  of  $7000,  for  which  two  notes  are  taken 
from  the  grantee,  the  one  for  $5000,  payable  in  two  years,  without 
interest,  and  the  other  for  $2000,  payable  in  two  years,  with  sir  per 
cent  interest,  it  being  understood  that  the  first  note  was  not  a 
binding  obligation,  but  intended  to  show  the  daughter's  interest  in 
the  land,  and  that  only  the  interest  was  to  be  paid  on  the  $2000  note 
for  the  grantor's  support  for  life,  it  was  held,  that  neither  the  payee 
of  the  note  nor  his  personal  representative  had  any  vendor's  lien 
on  the  premises  conveyed  to  the  daughter.    Ibid.  420. 

MBOHAKIC'S  lilBN. 

6.  Lien  for  material  furnished  a  auh-contractor.  The  statute 
(Rev.  Stat.  chap.  82,  sec.  29,)  does  not  give  a  lien  for  material  fur- 
nished to  a  sub -contractor.  The  lien  is  given  only  in  favor  of  sub- 
contractors, and  can  not  be  extended  to  successive  sub-contractora. 
Bchaar  ei  al.  v.  Knickerbocker  Ice  Co.  441. 

7.  A  entered  into  a  contract  with  the  owner  of  real  estate  to  put 
up  a  building  thereon,  furnishing  all  work  and  material,  including 
the  brick  and  stone  work,  for  which  the  owner  was  to  pay  him 
$18,700.  No  separate  price  was  agreed  on  for  the  brick  and  stone 
work.  A  few  days  after,  A  took  B  in  as  a  partner  in  the  brick  and 
stone  work,  and  they  bought  a  lot  of  brick  of  C,  who,  not  being 
paid,  sought  to  enforce  a  lien  for  such  material :  Held,  that  C  was 
a  sub-sub-contractor,  and  was  not  entitled  to  the  lien  sought. 
Ibid.  441. 

LIMITATIONS. 

MOBTOAGE  INDEBTEDNESS. 

1.  Statute  not  arrested  by  decree  in  partition.  A  tenant  in  com- 
mon gave  a  mortgage,  in  1875,  on  his  undivided  interest.  In  1884 
a  bill  was  filed  by  one  of  the  tenants  in  common,  in  which  the  in- 
terest of  the  mortgagor  was  set  off  to  a  party  succeeding  to  his 
equity  of  redemption,  subject  to  the  lien  of  his  mortgage,  which 
was  properly  described,  but  the  decree  also  found  the  sum  due  on 
the  mortgage,  without  any  order  for  its  collection.  In  1890  the 
holder  of  the  mortgage  debt  filed  his  bill  to  foreclose :    Held,  that 
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the  Statute  of  Limitations  (sec.  11)  was  a  bar  to  tbre  suit,  and  that 
the  case  was  not  taken  out  of  the  statute  by  the  decree  in  partition. 
Spencer  et  al,  v.  Wiley  et  al,  56. 

Statijte  arrested. 

2.  As  to  amended  declaration.  Where  an  amendment  to  a  dec- 
laration sets  up  no  new  matter  or  claim,  but  merely  re-states  in  a 
different  form  the  cause  of  action  set  out  in  the  original  declara- 
tion, it  relates  back  to  the  commencement  of  the  suit,  and  the 
Statute  of  Limitations  is  arrested  at  that  point;  but  when  the 
amendment  introduces  a  new  or  different  cause  of  action  it  is 
treated  as  a  new  suit,  begun  at  the  time  when  such  amendment  is 
filed,  and  the  statute  is  arrested  at  the  latter  date.  Chicago,  But' 
lington  and  Quincy  Railroad  Co.  v.  Jones,  361. 

3.  Where  the  original  declaration  sought  to  reeoyer  treble  dam- 
ages allowed  by  statute  for  a  violation  of  its  provisions,  and  an 
amended  count  was  filed,  more  than  seven  years  after  the  filing  of 
the  original  declaration,  to  recover  damages  for  a  violation  of  the 
defendant's  common  law  liability  as  a  carrier  for  charging  more 
than  reasonable  rates,  it  was  held  barred  by  the  five  years  statute 
of  Umitations.    Ibid.  361. 

4.  Although  an  amendment  may  properly  be  allowed,  it  does 
not  necessarily,  when  allowed,  have  the  effect  of  relating  back  to 
the  date  of  briuging  the  suit,  for  the  purpose  of  determining  ques- 
tions of  limitations.  An  amendment  which  introduces  a  cause  of 
action  barred  by  limitation,  is  ineffectual  to  avoid  the  statutory  bar. 
Ibid.  361. 

5.  Where  the  original  declaration  sets  up  overcharges  upon  cer- 
tain shipments,  and  the  amended  declaration  sets  up  overcharges 
on  other  and  different  shipments,  the  causes  of  action  are  not  the 
same.    Ibid.  361. 

Two  TEARS'  LIMIITATION. 

6.  Action  against  a  railroad  company  to  recover  a  penalty.  Where 
counts  are  filed  a^jainst  a  railway  company  which  seek  to  recover 
treble  damages  allowed  by  the  statute  for  a  violation  of  its  provi- 
sions, the  two  years  statute  of  limitations  may  be  properly  pleaded, 
as  in  this  State  actions  for  a  statutory  penalty  must  be  brought 
within  two  years  next  after  the  cause  of  action  accrued.    Ibid.  361. 

Act  op  1839. 

7.  Possession— payment  of  taxes.  Under  the  Limitation  law  of 
1839,  the  continued  possession  of  the  land  under  color  of  title  is 
not  sufQcient  to  create  a  bar.  Another  element  is  required  to  make 
paramount  title,  and  that  is,  seven  successive  years'  payment  of 
taxes  in  connection  with  the  seven  years'  possession.     The  evi- 
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LIMITATIONS.    Aor  or  1839.    Continued. 

denoe  must  ahow  payment  of  the  taxes  by  the  holder  of  the  color 
of  title.     Timmons  et  al,  v.  Kidvell  et  al.  507. 

8.  Payment  of  taxea  thereunder.  The  law  does  not  require  the 
holder  of  the  oolor  of  title  to  go  to  the  tax  collector  in  person  and 
make  payment,  but  if  the  taxes  are  paid  by  any  person  for  him  or 
her,  under  his  or  her  title,  this  will  answer  the  requirements  of  the 
law.    Ibid.  507. 

9.  The  taxes  must  have  been  paid  by  or  in  behalf  of  the  person 
having  color  of  title  and  possession,  and  the  burden  restfi  on  the 
party  claiming  under  the  Limitation  law  to  establish  that  fact. 
Ibid.  507. 

Laohss. 

10.  Waiver  by  grantor — estoppel  of  grantee  to  claim  laches.  A 
purchaser  of  land  with  notice  of  a  railway  company's  right  of  way 
across  the  same,  can  not  be  heard  to  complain  of  the  laches  of  the 
company,  which  his  grantor  had  waived  by  permitting  the  com- 
pany to  enter  under  the  contract.    Sands  et  al.  ▼.  Wacaser,  530. 

11.  In  bringing  suit — to  set  aside  a  sale  for  fraud.    See  SALES,  5. 
Db  jure  ofpickr. 

12.  Action  for  fees — against  de  facto  officer.  See  OFFICE  AND 
OFFIOEBS,  4  to  7. 

MALICIOUS  PKOSECUTION. 
Gist  op  the  action. 

1.  Want  of  probable  cause — defective  complaint.  It  is  not  neces- 
sary, in  order  to  sustain  this  action,  to  show  that  the  affidavit,  in- 
formation or  indictment  properly  charged  the  offense  for  which 
the  plaintiff  was  prosecuted.  The  gist  of  the  action  is  the  criminal 
prosecution,  instituted  with  malice  and  without  probable  cause, 
resulting  in  damage  to  the  plaintiff,  by  depriving  him  of  his  lib- 
erty, injuring  his  reputation  or  putting  him  to  expense.  These 
concur  in  a  prosecution  upon  an  insufficient  information,  the  same 
as  upon  a  sufficient  one.    Schattgen  v.  Holnback,  646. 

Probable  cause. 

2.  Question  for  the  jury.  Where  the  facts  relied  on  as  showing 
probable  cause  are  controverted,  it  is  very  clear  that  they  must  be  . 
settled  by  the  verdict  of  a  jury  before  the  court  can  apply  thp  law 
to  them.  In  such  case,  the  practice  in  this  State  is  to  treat  it  as  a 
mixed  question  of  law  and  fact,  to  be  submitted  to  the  jury,  under 
instructions  as  to  what  amounts,  in  law,  to  probable  cause.  Ibid. 
646. 

3.  On  the  trial  of  an  action  for  malicious  prosecution,  the  jury, 
on  behalf  of  the  defendant,  were  instructed,  that  if  they  "believe. 
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from  the  evidenoe,  that  the  defendant,  when  he  instituted  the 
prosecution  complained  of,  honestly  believed  the  plaintiff  was> 
guilty  of  the  offense  charged,  and  the  defendant's  belief  was 
founded  on  a  knowledge  of  circumstances  tending  to  show  guilt, 
and  sufiQcient  to  induce  in  the  mind  of  an  ordinarily  reasonable, 
cautious  man  the  belief  of  such  guilt,  then  such  belief  on  the  part 
of  the  defendant  negatiyes  the  idea  of  the  want  of  probable  cause  :" 
Hildf  that  the  question  of  probable  cause  having  been  properly 
submitted  to  the  jury,  this  court,  being  without  means  of  knowing 
what  particular  facts  were  found,  was  powerless  to  determine,  as 
matter  of  law,  whether  probable  cause  existed  or  not,  Schattgen 
V.  Holnbacky  646. 

4.  Adtice  of  counsel — eta  a  defense.  An  instruction  in  an  action 
for  malicious  prosecution,  which  seeks  to  present  the  advice  of  an 
attorney  as  a  defense,  should  state  that  the  attorney  consulted  was 
in  good  standing  for  skill,  prudence  and  fairness,  and  show  that 
the  advice  was  sought  in  good  faith.    Ibid.  646. 

5.  The  good  faith  with  which  the  advice  is  sought,  as  well  as 
followed,  is  of  the  first  importance.  The  accuser  must  not  only 
have  reason  to  believe  the  party  guilty,  but  he  must  honestly  so 
believe,  in  fact ;  and  he  should  state  to  his  attorneys  the  facts  and 
circumstances  tending  to  show  probable  cause,  and  not  his  own 
conclusion  of  guilt,  if  he  desires  io  place  himself  in  a  position  to 
insist  on  an  instruction  as  to  the  defense  of  the  advice  of  counsel. 
Ibid.  646. 

MASTMt  AND  SERVANT. 
Duty  op  masteb. 

1.  To  furnish  suitable  and  safe  appliances.  There  is  an  implied 
contract  between  an  employer  and  employe  that  the  former  will 
provide  the  latter  with  suitable  means,  appliances  and  instrument- 
alities for  the  performance  of  the  labor  required.  Chicago  Drop 
Forge  Co.  v.  Van  Dam^  337. 

2.  Promise  to  repair  defects  in  machinery.  Where  a  master,  on 
being  notified  by  the  servant  of  defects  that  render  the  service 
dangerous,  expressly  promises  to  repair  the  defect,  or  to  do  what 
is  equivalent  thereto,  the  servant  may  continue  in  the  employment 
for  such  a  period  of  time  as  it  would  be  reasonable  to  allow  for 
the  performance  of  the  promise.    Ibid.  337. 

LlABIIiITY  OP  MASTEB. 

3.  Injuries  to  servant  from  defective  machinery.     As  a  general 
«   rule,  the  servant  will  be  regarded  as  voluntarily  incurring  the 

risk  resulting  from  the  use  of  defective  machinery,  if  its  defects 
are  as  well  known  to  him  as  to  the  master.    But  this  rule  will  not 
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be  applied  when  the  master,  by  urging  on  the  Bervant,  or  coercing 
him  into  danger,  or  in  some  other  way,  directly  contributes  to  the 
injury.     Chicago  Drop  Forge  Co.  v.  Van  Dam,  337. 

4.  In  such  case,  if  injury  results,  the  servant  may  recover,  unless 
the  danger  is  such  that  no  prudent  person  would  continue  to  per- 
form the  service.  The  servant's  knowledge  of  the  defect  is  not, 
under  such  circumstances,  conclusive  of  want  of  due  care  t>n  his 
part,  because  the  promise  of  the  master  to  remove  the  danger  jus- 
tifies him  in  continuing  in  the  service,  and  relieves  him  of  the 
charge  of  negligence.  If  the  master  falls  to  make  his  assurance 
good,  he  is  chargeable  with  a  failure  to  exercise  ordinary  care.  It 
is,  however,  a  question  of  fact,  for  the  jury  to  determine,  whether 
the  defect  is  so  serious  that  a  prudent  person  would  not  continue 
in  the  performance  of  the  required  work.    Ibid.  337. 

MECHANIC'S  LIEN. 
Extent  op  lien. 

Material  furniaked  sub'Contractor.    See  LIENS,  6,  7. 

MENTAL  CAPACITY. 

BUBDEN  OF  PROOF. 

BUI  to  set  aside  a  conveyance.    See  CONVEYANCES,  1. 

MCNES  AND  MINING. 
Partnership  aqbeement. 

Conveying  an  interest  in  a  mine — recording.  See  PARTNERSHIP, 
1,  2,  3. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

Junior  mortgage. 

1.  Foreclosure  upon  the  equity  of  redemption.  A  junior  mortgage 
may  be  foreclosed  upon  the  equity  of  redemption,  subject  to  the 
lien  of  a  prior  mortgage,  where  the  latter  has  not  been  foreclosed 
and  a  sale  had  and  deed  made  to  the  purchaser.  Rose  v.  Walk 
et  al.  60. 

2.  Effect  of  foreclosure  and  sale  under  senior  mortgage.  Upon 
the  foreclosure  of  a  senior  mortgage,  and  a  sale  and  conveyance  in 
pursuance  thereof,  the  equity  of  redemption  in  the  mortgagor  will 
be  extinguished,  and  nothing  will  remain  upon  which  a  junior 
mortgage  can  attach  or  which  can  be  sold  on  its  foreclosure. 
Ibid.  60. 

3.  By  the  foreclosure  of  a  prior  mortgage,  and  a  sale  and  con- 
veyance thereunder,  the  legal  title  in  the  mortgaged  premises  will 
vest  in  the  grantee  in  the  master's  deed,  leaving  nothing  in  the 
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MOBTOAGES  AND  DEEDS  OF  TRUST.  Juniob  moktoaob.  Continued, 
mortgagor  or  the  junior  mortgagee  except  the  right  to  redeem  in 
equity,  and  upon  redemption  by  the  junior  mortgagee  he  may 
foreclose  his  mortgage  and  have  the  land  sold  in  satisfaotion  of 
his  debt  and  the  sum  advanoed  to  redeem  from  the  prior  mort- 
gage.   Raite  ▼.  Walk  et  al.  60. 

4.  Right  of  junior  mortgagee  not  made  party ^  to  foreclose  senior 
mortgage.  The  right  of  a  junior  mortgagee  to  redeem  from  a  prior 
mortgage  will  not  be  cut  off  by  a  bill  to  foreclose  the  prior  mort- 
gage, to  which  he  was  not  made  a  party.  But  after  foreclosure  and 
sale  under  the  senior  mortgage,  and  deed  made,  without  making 
a  junior  mortgagee  a  party,  the  latter  can  not  maintain  a  bill  to 
foreclose  his  mortgage  without  seeking  to  redeem  from  the  prior 
mortgage.    Ibid.  60. 

DeOIjABIKG  WHOIiE  DEBT  DUB. 

6.  For  default  in  interest  or  in  payment  of  notes  first  maturing 
—form  of  notice.  Where  a  mortgage  or  deed  of  trust  provides  that 
in  case  of  default  in  the  payment  of  any  installment  of  interest  or 
any  portion  of  the  principal  debt  the  entire  debt,  at  the  option  of 
the  mortgagee  or  the  holder  of  any  of  the  notes  secured,  shall  be- 
come due,  no  particular  form  of  expression  is  necessary  to  be  used 
for  the  purpose  of  declaring  such  option.  Heffron  et  al,  v.  Qage^ 
182. 

6.  In  this  case,  when  the  first  series  of  notes  secured  by  a  deed 
of  trust  became  due  and  payment  was  not  made,  three  of  the  hold- 
ers of  the  notes  called  on  the  trustee  and  informed  him  that  they 
wanted  their  money.  They  then  prepared  a  notice,  in  writiug,  ad- 
dressed to  him  as  trustee,  in  which  they  called  on  him  to  foreclose 
the  deed  of  trust  because  .of  default  of  payment  of  the  principal 
debt :  Held^  that  while  such  notice  did  not  formally  declare  the 
option  to*  have  the.  entire  debt  declared  due,  it  was  sufficient  to 
show  an  intention  to  declare  the  entire  debt  due.    Ibid.  182. 

7.  There  are  many  authorities  which  hold  that  no  formal  notice 
is  required  of  the  election  of  the  holder  of  notes  secured  by  mort- 
gage to  have  the  entire  debt  mature  for  any  default  on  the  part  of 
the  debtor,  and  that  the  commencement  of  a  suit  to  foreclose  the 
mortgage  is  sufficient  to  show  the  election  of  the  creditors  to  de- 
clare the  debt  due  before  the  maturity  of  the  notes  on  their  face. 
Ibid.  182. 

Attobnet's  pees. 

8.  Allowance^  on  bill  to  foreclose  mortgage.  It  is  well  settled  in 
this  State,  that  where  a  mortgage  provides  for  the  allowance  of  a 
solicitor's  fee  on  its  foreclosure,  to  be  paid  out  of  the  proceeds 
arising  from  the  sale  of  the  mortgaged  property,  it  is  not  error  for 
the  court  to  decree  the  payment  of  a  solicitor's  fee.    Ibid.  182. 
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9.  A  deed  of  trust  was  foreclosed,  which  contained  a  provision 
that  in  case  of  default  in  payment,  and  of  the  filing  of  a  bill  to  fore- 
close the  same,  the  mortgagors  should  pay  all  costs  and  a  solicitor's 
fee  of  $1000,  which  was  declared  should  be  a  lien  on  the  mortgaged 
premises.  On  bill  to  foreclose,  the  complainant  introduced  evi- 
dence tending  to  prove,  in  view  of  the  services  required  in  a  case 
of  such  character  and  magnitude,  what  was  a  reasonable  fee.  The 
court,  in  its  decree,  directed  the  payment  of  a  solicitor's  fee  of  $1000 : 
Held,  no  error  in  allowing  such  fee.    Heffron  et  al.  v.  Otige,  182. 

10.  Where  the  parties  to  a  trust  deed  stipulate  therein  the  amount 
that  shall  be  paid  by  the  grantors  as  an  attorney's  or  solicitor's  fee 
on  default  of  payment  of  the  mortgage  indebtedness  and  the  filing 
of  a  bill  to  foreclose,  no  reason  is  perceived  why  they  should  not 
be  concluded  by  the  amount  of  such  fee  so  agreed  upon,  unless  it 
is  apparent  that  the  amount  was  inserted  as  a  cover  for  usury,  or  is 
unreasonable  or  excessive.   Ibid.  182. 

PaBTITION  of  BBAIj  estatb. 

11.  Effect  on  the  bar  of  the  Statute  of  Limitations.  See  LIMIT- 
ATIONS, 1. 

12.  Effect  of  the  decree.    See  PABTITION,  1. 

FOBEOIiOSUBB. 

13.  Contract  of  mortgagee  to  reconvey— payment  of  (axes.  See 
CONTKAOTS,  18. 

MOTION. 
Effect  of  continuanob. 

Ruling  thereon  at  a  subsequent  term.  See  JUDGMENT^  AND 
DECREES,  1. 

MUNICIPAL  COBPORATIONS. 
Imfboyino  stbeets. 

1.  Beyond  the  requirements  of  an  ordinance.  A  city  or  village 
has  the  right  to  extend  the  improvement  of  a  street,  required  by 
ordinance,  a  few  feet  into  cross-streets,  not  as  a  part  of  the  original 
improvement  ordered,  and  not  to  be  paid  for  by  special  taxation, 
but  independent  of  it,  to  be  paid  for  by  the  city  or  village  by  gen- 
eral taxation.     White  v.  City  of  Alton,  626. 

Letting  contbact. 

2.  To  an  alderman  after  his  resignation.  An  alderman  of  a  city 
and  a  member  of  the  committee  to  estimate  the  cost  of  a  proposed 
improvement  of  a  street,  may,  after  his  resignation  is  made  and 
accepted,  become  a  bidder  to  do  the  work  required,  and  the  let- 
ting of  the  contract  to  him  by  the  city  will  furnish  no  ground  for 
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refuaing  a  confirmation  of  a  special  tax  levied  to  raise  money  to 
make  the  improvement,  when  no  fraud  is  shown  in  hii^  action. 
WMte  V.  City  of  Alton,  626. 

POWBBB. 

3.  Authority  mu9t  be  strictly  pursued.  The  authority  of  a  munici- 
pality to  impose  burdens  upon  persons  or  property  is  wholly  statu- 
tory, and  where  its  exercise  may  result  in  divestiture  or  transfer  of 
property,  the  right  to. exercise  it  must  be  clear  and  strictly  pursued. 
This  rule  also  applies  to  proceedings  under  the  taxing  power,  in- 
cluding special  assessment  and  special  taxation.  City  of  Chicago 
▼.  Blair,  310. 

4.  Diverting  a  street  to  private  use.    See  STBEETS,  1,  2. 

6.     Vacating  or  iDidening  a  street  for  private  use.    Same  title,  2. 

6.  Title  and  control  of  streets.    Same  title,  11. 

7.  Declaring  what  is  a  local  improvement.  See  SPECIAL  AS- 
SESSMENT—SPECIAL TAXATION,  5. 

NEGLIGENCE. 
Of  a  bahjBoad  cohpakt. 

1.  Escape  of  fire  from  passing  locomotive — evidence  of  negligence. 
By  the  act  of  March  29, 1869,  relating  to  fires  caused  by  locomotives, 
the  mere  fact  that  the  fire  is  communicated  from  the  locomotive 
is  made  "full  prima  facie  evidence**  to  charge  a  railroad  company 
with  negligence.  Louisville,  Evansville  and  8t,  Louis  Consolidated 
Railroad  Co,  v.  Spencer,  97. 

2.  In  an  action  against  a  railway  company  to  recover  damages 
for  negligence  in  allowing  fire  to  escape  from  a  locomotive,  the 
court,  at  the  request  of  the  plaintiff,  instructed  the  jury,  that  if  they 
believed,  from  the  evidence,  that  the  fire  in  question  was  commu- 
nicated from  the  engine  then  in  the  care  and  management  of  the 
defendant,  while  upon  and  passing  along  the  railroad  in  question, 
whereby  the  plaintiff's  property  was  injured,  "then  the  fact  that  said 
fire  was  so  communicated  is  full  prima  facie  evidence  to  charge 
the  defendant  with  negligence  on  account  of  the  condition  of  said 
engine,  or  the  manner  in  which  said  engine  was  operated  at  the 
time  said  fire  was  so  communicated  :"  Held,  thkt  the  Instruction 
stated  correctly  the  rule  of  law  established  by  the  act  of  1869. 
Ibid.  97. 

3.  Rebutting  presumption  of  negligence.  In  such  case,  the  plain- 
tiff is  not  required  to  insert  in  the  instruction  a  statement  of  the 
facts  which  defendant's  evidence  tended  to  prove,  and  which,  if 
proved,  would  have  had  the  effect  of  rebutting  the  prima  facie 
case  of  negligence,  and  have  the  jury  instructed  that  the  plaintiff's 
prima  facie  case  might  thus  be  overcome.    Ibid.  97. 
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4.  All  the  plaintiff  is  bound  to  do  in  snoh  an  action  is  to  make 
out  a  prima  facie  case,  and  that  case,  unless  met  by  proof  sufficient 
to  rebut  it,  will  entitle  him  to  a  verdict.  It  is  for  the  defendant  to 
present  his  or  its  defense,  both  by  evidence  and  instructions  to  the 
jury ;  and  if  there  is  danger  that  the  jury  may  overlook  or  misap- 
prehend the  force  of  the  evidence  given  in  defense,  it  is  for  the 
defendant  to  guard  against  such  result  by  submitting  proper  in- 
structions to  be  given  in  his  own  behalf.  Louisville,  EvanavilU 
and  8t.  Louie  Consolidated  Railroad  Co,  v.  Spencer,  97. 

5.  Whether  presumption  of  negligence  is  rebutted,  is  a  question  of 
fact.  The  question  whether  the  defendant's  evidence  Is  sufficient 
to  rebut  the  prima  facie  proof  of  negligence  arising  from  the  fact 
that  fire  was  communicated  from  the  ^gine,  is  clearly  one  of  fact, 
as  to  which  the  judgment  of  the  Appellate  Court  is  conclusive. 
Ibid.  97. 

6.  Burning  and  destroying  growing  fruit  trees — measure  of  dam^ 
ages.  In  an  action  by  a  land  owner-against  a  railroad  company  to 
recover  damages  for  the  burning  and  destruction  of  fruit  trees  and 
bushes  growing  on  the  land,  the  court,  by  an  instruction,  held  that 
the  measure  of  damages  was  the  difference  in  value  of  the  land 
before  and  after  the  fire,  and  stated  that  in  determining  its  value 
before  the  fire  the  jury  might  take  into  consideration  the  charac- 
ter of  the  soil,  its  state  of  cultivation,  the  kind  and  quality  of  the 
trees  and  fruits  thereon,  the  age  of  the  trees  and  fruit  bushes,  and 
the  injury  caused  by  the  fire,  if  any,  to  the  trees  and  bushes :  Held, 
that  there  was  no  error  in  the  instruction.    Ibid.  97. 

7.  Reckless  rate  of  speed  of  train.  If  a  passenger  on  a  railway 
train  is  injured  in  person  by  the  company  running  the  train  at  a 
dangerous  rate  of  speed,  whereby  the  train  strikes  a  cow  nn  the 
track  and  is  thrown  off  the  track,  the  passenger  will  be  entitled  to 
recover  damages  for  his  injuries.  Atchison,  Topeka  and  Santa  Fe 
Railroad  Co,  v.  Elder,  173. 

Obstruction  is  a  street. 

8.  Failure  to  place  danger  signals.  The  failure  of  a  city  to  place 
danger  signals  at  places  of  danger  from  obstructions  in  the  streets, 
whereby  a  personal  injury  is  received,  is  negligence,  notwithstand- 
ing the  streets  a're  lighted  by  electric  lights.  It  will  not  do  to  say 
that  an  electric  light  upon  a  street,  however  bright,  can  always 
take  the  place  of  danger  signals.  City  of  Aurora  v.  Rockahrand, 
399. 

Question  roR  the  jury. 

9.  Instruction  construed.  In  an  action  against  a  city,  the  first 
count  of  the  declaration  charged  negligence  in  placing  and  leav- 
ing upon  a  street  a  large  pile  of  gravel,  and  the  second  the  same, 
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and  also  negligence  in  failing  to  place  lights  or  signals  of  danger 
upon  or  near  the  gravel.  The  court  instructed  the  jury,  that  if 
they  believe,  from  the  evidence,  that  the  defendant  was  guilty  of 
negligence  as  charged  in  the  declaration,  and  in  consequence  of 
such  negligence  the  plaintiff  was  injured  while  exercising  due 
oare,  the  plaintiff  was  entitled  to  recover:  Held,  that  the  instruc- 
tion, when  fairly  considered,  did  not,  in  the  slightest  degree,  take 
away  from  the  consideration  of  the  jury  any  evidence  in  the  case  as 
to  the  sufficiency  of  the  city  lights  to  enable  the  plaintiff,  by  the 
use  of  ordinary  care,  to  discern  and  avoid  the  danger.  City  of  Au- 
rbra  v.  Rockabrand,  399. 

OOMFARATIVB. 

10.  Instructions  as  to  comparative  neoHgence.  There  is  no  pre- 
judicial error  in  giving  an  instruction  based  on  the  doctrine  of 
oopparative  negligence,  when  by  it  the  jury  are  required  to  be- 
lieve, from  the  evidence,  that  at  the  time  of  the  injury,  etc.,  "the 
deceased  was  in  the  exercise  of  ordinary  care,  viz.,  such  care  as  a 
reasonably  prudent  person,  under  the  circumstances,  would  adopt 
lor  the  security  of  his  person,"  and  that  the  death  of  the  deceased 
was  caused  by  the  negligence  of  the  defendant.  Atchison,  Topeka 
and  Santa  Fe  Railroad  Co,  v.  Feehany  202. 

Contributory  NEOiiiGENCE. 

11.  Master  and  servant — exercising  due  care — age  and  discretion 
considered.  In  an  action  by  a  servant  against  a  master,  by  a  boy 
between  fourteen  and  fifteen  years  of  age,  for  a  personal  injury 
resulting  from  the  use  of  defective  machinery,  the  jury  will  have 
the  right  to  consider  whether,  under  all  the  circumstances  of  the 
case,  the  plaintiff  was  guilty  of  contributory  negligence,  or  whether 
the  defendant,  through  its  foreman,  assumed  the  responsibility  of 
any  accident  that  might  occur.  Among  the  circumstances  to  be 
so  considered  are  the  age,  intelligence  and  discretion  of  the  plain- 
tiff,  and  his  capacity  to  understand  and  appreciate  the  danger  to 
which  he  was  exposed.    Chicago  Drop  Forge  Co,  v.  Van  Dam,  337. 

12.  If  a  boy  between  fourteen  and  fifteen  years  of  age  is  respon- 
sible for  his  own  negligence,  he  yet  may  be  so  immature  and  inex- 
perienced that  his  judgment  as  to  a  danger  which  threatens  him 
will  be  infiuenced  largely  by  the  conduct,  directions  and  promises 
of  an  older  person,  especially  where  such  person  is  his  employer, 
having  control  of  his  time  and  labor.    Ibid.  337. 

Master  and  servant. 

13.  Injuries  to  servant  from  defective  machinery.  As  a  general 
rule,  the  servant  will  be  regarded  as  voluntarily  incurring  the 
risk  resulting  from  the  use  of  defective  machinery,  if  its  defects 
are  as  well  known  to  him  as  to  the  master.    But  this  rule  will  not 
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be  applied  when  the  master,  by  urging  on  the  servant,  or  coercing 
him  into  danger,  or  in  some  other  way,  directly  contributes  to  the 
injury.     Chicago  Drop  Forge  Co,  v.  Van  Dam,  337. 

14.  In  such  case,  if  injury  results,  the  servant  may  recover,  unless 
the  danger  is  such  that  no  prudent  person  would  continue  to  per- 
form the  service.  The  servant's  knowledge  of  the  defect  is  not, 
tmder  such  circumstances,  conclusive  of  want  of  due  care  on  his 
part,  because  the  promise  of  the  master  to  remove  the  danger  jus- 
tifies him  in  continuing  in  the  service,  and  relieves  him  of  the 
charge  of  negligence.  If  the  master  fails  to  make  his  assurance 
good,  he  is  chargeable  with  a  failure  to  exercise  ordinary  care.  It 
is,  however,  a  question  of  fact,  for  the  jury  to  determine,  whether 
the  defect  is  so  serious  that  a  prudent  person  would  not  continue 
in  the  performance  of  the  required  work.    Ibid.  337. 

15.  Defective  machinery.    See  MASTEB  AND  SERVANT,  3,  4. 
Bbooyebino  DAif ages  por  injury. 

16.  Negligence  must  be  charged  aa  of  the  date  of  the  injury.  See 
PLEADING,  1. 

NEW  TKIALS. 
Motion  fob  new  tbiaIi. 

When  trial  is  by  the  court  alone.    See  PKAGTIGE,  10. 

NOTICE. 

To  PERFORM  CONTRACT. 

1.  Where  no  time  ia  specified.    See  CONTBAOTS,  12. 

Increased  hazard. 

2.  Notice  to  agent— whether  aujftcient.     See  INSUBANCE,  U,  15. 

To  DEBTOR. 

3.  Of  assignment  of  part  of  a  debt.    See  ASSIGNMENT,  3. 

DEOIiARINO  WHOIiB  DEBT  DUE. 

4.  For  default  in  payment  of  installments — form  of  notice.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  5,  6,  7. 

Op  defective  machinery. 

5.  Promise  to  repair— liability  of  master.  See  MASTEB  AND 
SEBVANT,  1  to  4. 

Possession. 

6.  As  notice  of  rights.    See  POSSESSION,  1. 

Partnership  agreement. 

7.  Recorded— notice  of  partnership.    See  PABTNEBSHIP,  3. 
Op  void  contract. 

8.  Under  the  Statute  of  Frauds.    See  STATUTE  OP  FRAUDS,  3. 
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IJUISANCE. 

Obstbugtino  a  stbest. 

1.  Abatement,  in  equity.  A  bill  in  equity  will  not  lie  at  the  suit 
of  a  railway  company  to  enjoin  the  use  of  the  sidewalk  and  street 
adjoining  its  passenger  station  by  hotel  and  oth^r  runners,  where 
such  use  does  not  interfere,  hinder  or  interrupt  its  business,  al- 
though such  use  may  be  so  conducted  as  to  be  a  nuisance  to  the 
traveling  public.  Pittsburg,  Ft,  Wayne  and  Chicago  Railway  Co, 
et  at,  V.  Cheevera  ei  al,  430. 

2.  In  order  to  lay  the  basis  for  equitable  relief  in  such  case,  it  is 
necessary  to  show  that  the  complainant  is  injured  in  his  property 
rights  by  the  obstruction  or  interference  with  his  easement  and 
right  to  an  uninterrupted  use  of  the  public  ^street  in  front  of  his 
premises.  The  detriment  and  annoyance  he  suffers  in  common 
with  the  public,  and  which  is  only  indirect,  must  be  left  to  the 
public  authorities  to  regulate  and  control,  and  can  not  be  remedied 
by  a  court  of  equity  on  the  application  of  one  as  a  member  of  the 
public.     Ibid.  430. 

3.  Such  obstruction  of  a  public  street  as  will  entitle  an  owner  of 
land  abutting  thereon  to  the  aid  of  a  court  of  equity  to  abate, 
-must  be  shown  to  be  such  as  works  an  injury  to  him,  not  merely 
greater  in  degree  than  is  sustained  by  others  of  the  general  public, 
but  such  as  is  special  and  peculiar  in  its  effects  on  him  in  relation 
to  the  use  and  enjoyment  of  his  property.    Ibid.  430. 

OFFICE  AND  OFFICERS. 

Office. 

1.  Nature  of  the  right  to.  While  it  is  true,  in  this  State,  that  a 
public  office  is  not  a  franchise  or  an  incorporeal  hereditament,  but 
is  a  mere  public  agency,  created  for  the  benefit  of  the  State,  yet 
the  salary  or  emoluments  annexed  to  a  public  office  are  incident 
to  the  right  to  the  office,  and  not  to  the  mere  exercise  of  its  duties 
or  to  its  occupancy ;  and  whether  the  compensation  of  the  officer 
is  by  fees  or  a  salary,  the  rule  is  the  same.  Kreitz  v.  Behrenemeyer, 
496. 

2.  Title  to  an  office  —  evidence  thereof.  The  title  of  one  to  an 
office  is  complete  as  soon  as  a  majority  of  the  votes  are  cast  for 
him.  The  commission  is  evidence  of  title,  but  is  not  the  title. 
The  title  is  conferred  by  the  votes  of  the  electors.  A  judgment  in 
favor  of  one  in  a  proceeding  to  contest  an  election,  determines  his 
right  to  the  office.    Ibid.  496. 

•QUAIilFIOATION  OF  OFFIOEB. 

3.  Within  vthat  time — contest  of  election.  The  statute  requiring 
the  oath  of  office  and  bond  to  be  given  by  or  within  a  specified 
time,  applies  only  to  persons  to  whom  the  certificates  of  election 
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have  been  given,  or  who  have  been  declared  elected.     Where  an 
election  has  been  contested,  and  the  contestant  sucoeeds,  the  re- 
quirement to  qualify  within  a  prescribed  time  does  not  apply  until 
the  termination  of  the  contest.    Kreitz  v.  Behrensmeyer,  496. 

EUOIiUMBNTS. 

4.  Right  thereto — aa  between  officers  de  facto  and  de  jure.  How- 
ever great  the  hardship  may  be,  the  rule  of  law  has  long  been  set- 
tled in  this  State  that  the  de  jure  officer  may  recover  the  fees  or 
salary  paid  to  a  de  facto  officer,  and  the  rule  is  not  changed  by 
reason  of  one  holding  a  certificate  of  election,  and  entering  in 
good  faith,  under  a  mistaken  belief  of  right.    Ibid.  496. 

5.  By  the  common  law,  and  the  weight  of  authority  in  the  United 
States,  a  dejure  officer  has  a  right  of  action  to  recover  against  an 
officer  de  facto,  by  reason  of  the  intrusion  of  the  latter  into  the 
office,  and  his  receipt  of  the  emoluments  thereof.  This  principle 
is  of  a  general  nature,  and  applicable  to  our  condition.    Ibid.  496. 

6.  Right  to  fees  of  office  by  person  contesting  election  of  tJie  in^ 
eumbent.  The  contestant  of  an  election  who  succeeds  after  the 
term  of  office  has  expired,  will  be  entitled  to  the  fees  or  salary 
received  by  the  incumbent  of  the  office,  notwithstanding  the  con- 
testant may  not  have  qualified  and  may  not  have  received  his  com- 
mission.   Ibid.  496. 

7.  Action  for — by  dejure  officer  against  de  facto  officer — limita' 
Hon.  Where  an  election  of  one  as  county  treasurer  is  contested, 
and  the  contest  is  not  decided  until  after  the  expiration  of  the 
term  of  the^office,  under  the  Statute  of  Limitations  (chap.  83,  sec. 
15,)  the  contestant  will  have  no  cause  of  action  to  recover  the  fees 
and  emoluments  of  the  office  until  the  contest  is  determined,  and 
the  Statute  of  Limitations  will  not  begin  to  run  until  a  cause  of 
action  accrues.    Ibid.  496. 

8.  Purpose  of  constitutional  provisions  as  to  fees  and  salaries. 
The  purpose  of  section  10,  article  10,  of  the  constitution  of  1870, 
providing  that  county  boards  should  fix  the  compensation  of 
county  officers,  with  their  necessary  clerk  hire  and  other  expenses, 
to  be  paid,  in  all  cases  w&ere  fees  were  provided  for,  out  of  the 
fees  collected,  was  to  limit  the  amount  of  compensation  an  officer 
is  to  receive  to  a  certain  sum,  if  the  fees  amounted  to  that  sum,  and 
the  residue  to  be  paid  into  the  county  treasury.    Ibid.  496. 

9.  And  section  12  of  article  10,  which  provided  that  all  laws  fix- 
ing fees  of  certain  officers  should  terminate  with  the  terms  of  those 
who  might  be  in  office  at  the  first  meeting  of  the  General  Assem- 
bly after  the  adoption  of  the  constitution,  and  that  the  General 
Assembly  should,  by  general  law,  uniform  in  its  operation,  pro- 
vide for  and  regulate  the  fees  of  said  officers  and  their  successors. 
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so  as  to  reduce  the  same  to  a  reasonable  compensation  for  serylces 
'  actually  rendered,  and  classify  comities,  etc.,  had  for  Its  object 
the  abolition  of  special  acts  fixing  fees,  and  aimed  to  declare  a  rule 
of  uniformity  in  fees  in  the  several  counties  of  the  several  classes, 
with  uniform  cotnpensation,  within  the  limited  discretion  of  the 
various  county  boards,  for  services  actually  rendered  by  the  dejure 
ofQcers  in  such  counties.    Kreitz  v.  Behrenameyer,  496. 

10.  The  purpose  of  this  section  of  the  constitution  was  not  legis- 
lative, but  a  limitation  on  and  requirement  for  legislation.  In 
providing  for  legislation  looking  to  a  reasonable  compensation  for 
the  services  actually  rendered,  it  was  not  the  aim  or  object  of  that 
section  to  establish  a  rule  that  would  allow  a  mere  usurper  of  an 
office,  actually  rendering  service,  the  right  to  claim  and  retain  the 
compensation  to  be  fixed  as  provided  by  that  section.    Ibid.  496. 

OPTIONAL  CONTRACT. 

CcfNSIDBBATlON. 

Whether  void  for  uncertainty.    See  CONTRACTS,  27,  28. 
ORDINANCES. 

VAIiIDITT. 

1.  Valid  in  part  and  void  in  part.  It  is  a  well  settled  principle, 
applicable  to  by-laws  and  ordinances  of  cities  and  villages,  that  if 
the  provisions  relating  to  one  subject  matter  be  void,  and  as  to  an- 
other they  be  valid,  and  the  two  are  not  necessarily  or  inseparably 
connected,  they  may  be  enforced  as  to  the  valid  portion  as  if  the 
void  part  had  been  omitted.     White  et  al.  v.  City  of  Alton,  626. 

IlCFBOVEMENT  OF  STREETS. 

2.  Special  aaseasment — reference  to  other  ordinances.  A  petition 
for  the  confirmation  of  a  special  assessment  for  the  improvement 
of  a  street  is  required  to  be  in  the  name  of  the  corporation,  and  Is 
required  to  recite  the  ordinance  for  the  proposed  improvement, 
and  the  report  of  the  commission er8.  But  when  the  ordinance, 
set  out  in  hcBC  verba,  requires  the  improvement  to  conform  to  the 
grade  of  the  street  as  established  by  a  prior  ordinance,  it  is  not 
necessary  that  the  ordinance  so  referred  to  shall  be  set  out  in  the 
petition.    Ibid.  626. 

3.  Reference  to  plana,  etc.  Where  an  ordinance  providing  for 
the  improvement  of  a  street  gives  a  full  and  detailed  description 
of  the  improvement,  in  all  its  parts,  the  failure  of  the  engineer  to 
furnish  the  maps  and  plans  will  not  invalidate  the  proceeding, 
notwithstanding  the  ordinance  refers  to  the  same  as  being  on  file 
in  the  city  engineer's  ofQce.    Ibid.  626. 
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AUTHENTICITTk 

4.«  Proof  of  date  of  ordinance  regulating  speed  of  trains.  In  an 
action  against  a  railway  company  for  negligence  in  ranning  a  train 
of  cars  at  a  prohibited  rate  of  speed,  resulting  in  the  death  of  the 
plaintiff's  intestate,  a  section  of  an  ordinance  of  the  village  regu- 
lating the  speed  of  the  trains  within  the  corporate  limits  was  offered 
in  evidence  and  admitted.  The  authenticity  of  the  ordinance  was 
admitted,  but  the  bill  of  exceptions  failed  to  show  its  date  or  when 
it  was  passed,  and  the  admission  of  the  same  was  objected  to  upon 
various  specific  grounds,  but  not  on  the  ground  it  was  not  in  force 
at  the  time  of  the  death  of  the  intestate :  Held,  that  the  defendant, 
by  admitting  the  authenticity  of  the  book  of  ordinances,  and  in 
raising  no  question  as  to  the  date  of  the  ordinance,  raised  a  strong 
inference  that  the  ordinance  appeared  by  the  book  to  have  been 
in  force  at  the  date  of  the  accident.  Atchison,  Topeka  and  Santa 
Fe  Railroad  Co.  v.  Feehan^  202. 

Pboviding  fob  spkgiaIj  taxation. 

5.  Publication  in  accordance  with  the  statute*  See  SPECIAXj 
ASSESSMENT— SPECIAL  TAXATION,  8. 

6.  Adopting  ordinance  after  making  the  improvement.  Same 
title,  7.  ,  ^ 

Vaoatino  strset. 

7.  For  use  of  railroad  company.    See  STREETS,  1,  2. 

PARENT  AND  CHILD. 

PBOCBEDS  of  OHDEiD'S  I4ABOB. 

Belong  to  parent— step-father.    See  TRUSTS  AND  TRUSTEES,  2. 
PARTIES. 

IM  CHANOBBT. 

1 .  On  bill  to  reach  a  fund  where  many  persons  have  claims  thereon. 
Where  there  are  many  persons  standing  in  the  same  situation  as 
to  their  rights  or  claims  upon  a  particular  fund,  and  where  the 
shares  of  a  part  can  not  be  determined  until  the  rights  of  all  the 
others  are  settled  or  ascertained,  as  in  the  case  of  creditors  of  an 
insolvent  estate,  all  the  parties  interested  in  the  fund  must,  in  gen- 
eral, be  brought  before  the  court,  so  that  there  may  be  but  one 
account  and  one  decree  settling  the  rights  of  all.  Palmer  ei  al,  v. 
Woods  et  al,  146. 

2.  And  if  it  appears  upon  the  face  of  the  complainant's  bill  that 
an  account  of  the  whole  fund  must  be  taken,  and  that  there  are 
other  parties  Interested  in  the  distribution  thereof  to  whom  the 
defendants  would  be  bound  to  render  a  similar  account,  the  latter 
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may  object  that  all  who  have  a  common  interest  with  the  com- 
plainants are  not  before  the  court.    Palmer  ei  aL  v.  Woods  et  al.  146. 

3.  In  such  case,  in  order  to  remedy  the  inconvenience  of  mak- 
ing a  great  number  of  parties  to  the  suit,  and  compelling  those  to 
litigate  who  might  otherwise  make  no  claim  upon  the  defendants 
or  the  fund  in  their  hands,  the  method  was  devised  of  permitting 
the  complainants  to  prosecute  in  behalf  of  themselves  and  all  others 
standing  in  the  same  situation  who  may  afterward  elect  to  come 
in  and  claim  as  parties  to  the  suit  and  bear  their  proportion  of  the 
expenses  of  the  litigation.    Ibid.  146. 

4.  If  such  parties  neglect  to  come  in  under  the  decree,  after  a 
reasonable  notice  for  that  purpose,  the  fund  will  be  distributed 
without  reference  to  any  unliquidated  or  unsettled  claims  which 
they  might  have  had  upon  the  same.  But  if  the  rights  of  such 
absent  parties  are  known  and  ascertained  by  the  proceedings  in 
the  suit,  provision  will  be  made  for  them  in  the  decree.  In  either 
case,  the  court  will  protect  the  defendants  against  any  further  liti- 
gation in  respect  to  the  fund.    Ibid.  146. 

5.  On  bill  to  foreclose  mortgage — receiver  of  mortgagee's  property. 
On  a  bill  to  foreclose  a  mortgage  or  deed  of  trust,  a  receiver  of  one 
mortgagor  appointed  on  a  bill  by  that  mortgagor  against  another, 
to  wind  up  and  settle  a  partnership,  where  no  conveyance  of  the 
mortgagor's  property  is  made  to  the  receiver,  will  not  be  a  neces- 
Bary  party  to  a  bill  to  foreclose.    Heffron  et  al.  v.  Oage,  182. 

6.  General  rule.  It  is  a  settled  general  rule  in  equity  that  all 
persons  should  be  made  parties  to  the  bill  who  have  a  substantial 
legal  or  equitable  interest  in  the  subject  matter  of  the  litigation, 
and  who  are  to  be  materially  affected  by  the  decree  to  be  rendered. 
Ibid.  182. 

7.  On  bill  to  establish  a  resulting  trust.  On  bill  to  establish  a 
resulting  trust  against  a  deceased  person,  the  heirs  of  his  deceased 
brother  are  necessary  parties.    Koster  et  al.  v.  Miller  et  al.  195. 

Pabtnership. 

8.  Bill  by  some  on  behalf  of  many.    See  PABTNEBSHIP,  10. 

Pabtition. 

9.  Mortgagee  as  a  party.    See  PABTITION,  1. 

PABTITION. 

MOBTOAOEB  AS  A  PABTY. 

1.    Potper  of  the  court  to  enter  a  money  judgment  on  a  mortgage 

indebtedness.    On  bill  for  the  partition  of  land,  where  the  holder 

of  a  mortgage  on  one  of  the  undivided  interests  is  made  a  party, 

the  court  has  no  power  to  enter  a  judgment  or  decree  against  the 

47__149  iLi,. 
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mortgagor,  and  enforoe  its  payment  by  execution,  op  otherwise; 
and  a  decree  of  the  conrt  finding  the  sum  due  on  the  mortgage 
"Will  not  merge  the  indebtedness,  so  as  to  arrest  the  running  of  the 
Statute  of  Limitations.    Spencer  et  al.  v.  Wiley  et  al.  56. 

2.  Finding  aa  to  incumbrance  on  undivided  interest.  Under  sec- 
tion 15  of  the  Partition  act  it  is  not  made  the  duty  of  the  court  to 
ascertain  the  amount  due  on  a  debt  of  one  of  the  tenants  in  com- 
mon secured  by  mortgage.  It  may  ascertain  and  declare  that  the 
mortgagee  has  a  valid  mortgage  upon  the  interest  of  one  of  the 
tenants  in  common.    Ibid.  56. 

3.  By  that  judgment,  whether  it  declares  the  amount  then  due 
on  the  mortgage  debt  or  not,  the  relation  of  debtor  and  creditor 
between  the  parties  to  the  mortgage  is  not  changed,  but  under  the 
provisions  of  section  24  of  the  act  the  mortgagee's  lien  remains  in 
full  force  upon  the  part  assigned  or  left  for  the  mortgagor.  If  found 
necessary  tb  sell  the  land,  tbe  court  may  find  the  amount  due,  and 
order  it  to  be  paid  out  of  the  distributive  share  of  the  mortgagor 
in  the  proceeds  of  the  sale.  But  this  may  be  done  even  after  the 
sale.  If  no  sale  is  ordered,  a  finding  of  the  sum  due  is  of  no  effect 
whatever.    Ibid.  56. 

4.  Whether  neceaaary.  The  mortgagee  or  holder  of  a  note  se- 
cured by  mortgage  given  by  one  tenant  in  common  is  a  necessary 
party  to  a  bill  for  the  partition  of  the  land.    Ibid.  56. 

PARTNERSHIP. 

How  ESTABIilSHBD. 

1.  Evidence — written  contract.  Where  a  partnership  is  claimed 
to  exist,  not  in  writing,  the  intention  of  the  parties  is  a  material 
fact,  to  be  ascertained  from  their  conduct  and  declarations ;  but 
when  the  agreement  is  in  writing,  its  true  constraction  must  be 
determined  from  the  terms  of  the  written  instrument,  and  from 
that  construction  it  is  to  be  found  whether  a  partnership  exists. 
State  Nat.  Bank  v.  Butler,  575. 

2.  Those  persons  are  partners  who  contribute  either  property  or 
money  to  carry  on  a  joint  business  for  their  joint  benefit,  and  who 
own  and  share  the  profits  thereof,  in  certain  proportions.  If  they 
do  this,  the  consequence  follows  that  the  acts  of  one  in  conducting 
the  partnership  business  are  the  acts  of  all,  and  that  each  shall  re- 
ceive a  part  of  the  profits,  and  take  part  of  the  fund  to  which  the 
creditors  of  the  firm  have  a  right  to  look  for  the  payment  of  their 
debts,  and  that  all  are  liable  as  partners  upon  contracts  made  by 
any  of  them  with  third  persons,  within  the  scope  of  the  partnership 
business,  and  that  even  an  express  stipulation  between  them  that 
one  shall  not  be  so  liable,  though  good  between  themselves,  is 
ineffectual  as  against  third  persons.    Ibid.  575. 
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3.  Written  agreement  construed — recorded — notice.  By  a  certain 
written  agreement  A  sold  to  B  a  one-fourth  interest  in  a  mine,  tlien 
being  open  and  operated  by  A.  The  agreement  created  the  rela- 
tion of  co-owners  of  the  mine,  and  the  relation  of  joint  proprietors 
in  the  business  of  operating  the  mine.  It  gave  A  the  entire  man- 
agement and  control  of  all  matters  in  connection  with  the  mine, 
and  to  each  the  right  to  participate  in  the  profits,  and  required 
each  to  bear  losses  proportionately.  The  writing  provided  for  the 
pasrment  of  royalties  to  A  on  the  coal  hoisted.  The  agreement  was 
recorded :  Held,  that  as  to  third  persons  this  agreement  created  a 
partnership  between  A  and  B,  and  that  its  record  was  notice  to  the 
world  of  the  relations  between  A  and  B.  State  Nat,  Bank  v.  But- 
ler, 575. 

Bights  of  pabtnebs. 

4.  Unincorporated  association  for  dealing  in  land.  An  associa- 
tion of  thirty  persons  was  organized  for  the  purchase  and  sale  of 
land  for  profit,  there  being  no  ^ time  limited  for  its  duration,  and 
written  articles  of  association  were  signed  by  all  who  became  mem- 
bers, by  which  one  of  the  partners  was  to  take  and  hold  the  title  to 
the  lands  acquired,  in  trust  for  the  association,  and  three  others 
were  intrusted  with  the  active  control  of  its  affairs,  and  another 
member  was  made  the  attorney  of  the  company,  and  the  scheme 
contemplated  an  indefinite  series  of  transactions  of  the  same  gen- 
eral character.  Subsequently,  the  same  parties  who  formed  this 
association,  with  others,  signed  new  articles  of  agreement  and  as- 
sociation, whose  provisions  were  substantially  like  those  of  the  first 
articles.  To  each  purchase  of  land  the  members  of  the  original 
association,  so  far  as  they  should  choose  to  take  part,  and  such 
others  as  should  become  associated  with  them,  were  to  be  parties : 
Held,  that  as  these  associations  were  unincorporated,  they  pre- 
sented, in  each  case  of  purchase,  the  legal  attributes  of  a  partner- 
ship, and  for  the  purpose  of  determining  the  fiduciary  relations 
existing  between  the  association  and  its  members,  the  association 
itself,  through  all  the  mutations  in  its  membership,  might  be  re- 
garded, in  equity,  as  an  ideal  entity,  involving  and  possessing 
equitable  rights  and  relations  at  least  analogous  to  those  existing 
between  partners.    McDowell  et  al.  v.  Jones  et  al.  124. 

5.  Partner  dealing  for  his  own  proftt-^liability  to  account.  Where 
an  association  of  many  persons  is  formed  for  the  buying  and  selling 
of  land,  whereby  they  become  partners  in  the  business,  they  will 
be  incapacitated  from  dealing  clandestinely,  in  respect  to  the  com- 
mon enterprise,  for  their  own  private  benefit,  and  if  they  do  so, 
all  profits  thereby  made  by  them  will  inure  to  the  benefit  of  the 
association,  and  they  will  be  compelled  to  account  therefor.  Ibid. 
124. 
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6.  In  such  case,  until  the  relation  of  membership  of  the  asso- 
ciation is  terminated  by  some  unequivocal  act  on  their  part,  the 
members  and  officers  of  the  association  are  bound  to  act  for  the 
promotion  of  the  common  interest,  and  are  incapable  of  dealing 
secretly,  either  with  or  for  the  association,  for  their  own  benefit. 
McDowell  et  aL  v.  Jones  et  al,  124. 

7.  In  this  case,  about  thirty  persons  entered  into  written  articles 
of  association  for  the  purchase  and  sale  of  lands  for  profit,  without 
any  limitation  as  to  the  duration  of  the  business.  Under  this 
agreement  one  tract  of  land  was  bought,  upon  which  a  profit  was 
derived  Thereupon  three  of  the  members,  who  were  officers  of 
the  association,  bought  one  hundred  and  sixty  acres  of  land  for 
$32,000,  taking  the  title  in  another  person  for  their  use,  and  induced 
the  association  to  purchase  the  same  for  $56,000,  whereby  they 
realized  $24,000  profit  on  their  original  purchase.  Some  persons 
not  members  also  joined  in  the  purchase  by  the  association  :  Held, 
that  the  transaction  as  to  the  one  hundred  and  sixty  acre  tract  was 
a  fraud  upon  the  association,  and  that  the  members  practicing  the 
fraud  were  liable  to  account  to  their  associates  for  the  profits  thus 
realized  by  them.    Ibid.  124. 

8.  In  such  ciase,  whether  there  was  or  was  not  more  than  one 
association  made  no  difference.  The  second  agreement  to  pur- 
chase the  one  hundred  and  sixty  acre  tract  was  but  an  enlargement 
of  the  first,  adapted  to  the  new  conditions,  and  it  in  no  way  extin- 
guished the  first.  The  mere  fact  that  other  persons  united  with 
those,  or  a  part  of  those,  in  the  original  transaction,  did  not  change 
the  duties  and  obligations  of  the  persons  entrusted  with  its  affairs. 
The  success  of  the  first  venture  was  the  basis  of  the  second,  and  the 
frauds  derived  from  the  first  were  largely  used  in  carrying  through 
the  second.    Ibid.  124. 

COHPSLIilNO  FABTNEBS  TO  ACOOUNT. 

9.  Bill  against  partner  to  account  for  profits,  derived  through 
fraud.  Where  two  members  of  an  association  jointly  interested  in 
the  purchase  of  land  to  be  re-sold  for  profit,  succeed  in  clandes- 
tinely realizing  profits  at  the  expense  of  their  firm  or  the  associa- 
tion, the  other  members,  or  a  part  of  them,  for  and  on  behalf  of 
themselves  and  the  others,  may  file  a  bill  against  the  members  so 
deriving  a  profit,  requiring  them  to  account  to  the  firm  or  associa- 
tion for  the  same.  By  failure  to  rescind  the  purchase  the  other 
parties  or  associates  will  not  waive  the  fraud  practiced  on  them. 
Ibid.  124. 

10.  In  chancery — bill  by  a  part  of  persons  interested.  A  bill  in 
chancery  may  be  filed  by  some  of  a  very  numerous  body  of  share-' 
holders  in  an  unincorporated  association,  to  enforce  a  common 
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benefit  in  behalf  of  a  class  of  persons,  against  a  few  of  their  associ- 
ates who  are  especially  charged  with  fraud.    In  such  case  it  is  not 
necessary  that  all  the  parties  in  interest  shall  be  made  parties  to 
the  bill.    McDovell  et  al.  y.  Jonea  et  al.  124. 

PLEADING. 
Deolabation. 

1.  Declaration  aa  to  ordinance  limiting  speed  of  trains — defect 
cured  by  the  verdict.  In  an  action  against  a  railroad  company  to 
recover  for  damages  for  killing  plaintiff's  intestate  through  negli- 
gence by  the  running  of  a  train  of  cars  through  a  village  at  a  great-er 
rate  of  speed  than  allowed  by  /in  ordinance  of  the  village,  the 
declaration,  in  alleging  the  ordinance,  used  the  present  tense,  that 
there  was,  at  the  time  of  filing  the  declaration,  nearly  six  months 
after  the  death  of  the  intestate,  an  ordinance  in  force  regulating 
the  speed  of  trains :  Held,  that  the  allegation  was  defective,  but 
that  the  defect  was  cured  by  the  verdict.  Atchison,  Topeka  and 
Santa  Fe  Railroad  Co.  v.  Feehan,  202. 

2.  Presumption  in  support  of  defective  allegation.  It  will  not  be 
presumed  that  the  judge  would  have  directed  the  jury  to  find,  or 
that  the  jury  would  have  found,  a  verdict  convicting  the  defendant 
of  negligence  in  running  its  train  in  contravention  of  the  village 
ordinance,  without  proof  that  it  was  in  force  at  the  time  of  the 
accident.    Ibid.  202. 

3.  When  defect  in  declaration  is  cured  by  verdict.  Where  there 
is  any  defect,  imperfection  or  omission  in  any  pleading,  whether 
in  substance  or  in  form,  which  wou^  have  been  fatal  on  demurrer, 
yet  if  the  issue  joined  be  such  as  necessarily  required,  on  the  trial, 
proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given,  the 
verdict,  such  defect,  imperfection  or  omission  is  cured  by  the  ver- 
dict.   Ibid.  202. 

4.  Certainty  in  statement  of  facts,  A  general  statement  of  facts 
which  admits  of  almost  any  proof  to  sustain  it,  is  objectionable. 
The  pleading  must  set  forth  the  facts  with  certainty,  by  which 
term  is  signified  a  clear  and  distinct  statement  of  the  facts  which 
constitute  the  cause  of  action  or  ground  of  defense,  ro  that  they 
may  be  understood  by  the  party  who  is  to  answer  them,  by  the  jury 
who  are  to  ascertain  the  truth  of  the  allegation,  and  by  the  court 
who  is  to  give  judgment.  Ohio  and  Mississippi  Railway  Co,  v. 
People  ex  rel.  663. 

5.  Failure  of  engineer  to  give  signals  on  approaching  highway 
crossings.    A  declaration  in  an  action  against  a  railway  company  to 
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reoover  the  penalty  for  a  failure  or  neglect  to  ring  a  bell  or  sonnd 
a  whistle  for  a  distance  of  at  least  eighty  rods  from  the  place  where 
the  railroad  crosses  or  intersects  a  public  highway,  is  subject  to 
special  demurrer  if  it  in  no  way  describes  tHe  engines  or  trains 
referred  to  therein,  and  fails  to  show  whether  they  were  freight  or 
passenger  trains,  and  the  time  the  alleged  engines  or  trains  passed 
over  the  crossing  In  question,  or  in  which  direction  the  said  engines 
and  trains  were  running  along  the  defendant's  railway.  Ohio  and 
Missiaaippi  Railway  Co.  v.  People  ex  rel.  663. 

6.  Special  demurrer.  Although  a  declaration  may  be  good  in 
substance,  yet  if  technically  defective  it  will  be  error  to  overrule 
a  special  demurrer  to  it  for  such  formal  defects.    Ibid.  663. 

Action  on  insurance  POiiiCT. 

7.  Setting  ouf  instrument  in  hcBC  verba — continuanc-e.  In  an  action 
on  a  policy  of  insurance  it  will  be  sufficient,  to  avoid  a  contiliuance, 
for  the  plaintiff  to  set  out  in  hcBc  verba  the  policy  in  a  count  of  the 
declaration.  It  is  not  necessary  to  attach  a  copy  of  the  application, 
and  it  will  be  presumed  to  be  in  the  possession  of  the  insurer. 
Phenix  Ina.  Co,  v.  Stocks  et  al,  319. 

8.  Allegations  and  proofs— defense  to  insurance  policy.  In  an  ac- 
tion on  a  policy  of  insurance,  the  plaintiff  is  required  only  to  allege 
and  prove  such  matters  as  appear  to  be  conditions  precedent  in 
the  policy.  If  the  application  contains  false  representations  or 
warranties,  the  defendant  may  introduce  such  representations  and 
prove  them  to  be  false,  if  he  so  desires.    Ibid.  319. 

PIjEA  of  FOBMEB  ADJUDICATION. 

9.  Its  sufficiency  —  stockriders  of  insolvent  corporation.  See 
FORMER  ADJUDICATION,  2. 

Condemnation  proceedings. 

10.  Sufficiency  of  petition.     See  EMINENT  DOMAIN,  10  to  13. 

PLEADING  AND  EVIDENCE. 
Injury  to  fruit  trees. 

Equivalent  to  an  allegation  of  injury  to  the  freehold.  See  REAL 
PROPERTY,  1. 

POSSESSION. 

Of  IiAND. 

1.  As  notice  of  rights.  The  possession  by  a  railroad  company  of 
land  used  for  its  right  of  way,  is  notice  to  the  purchaser  of  the  land 
that  the  company  is  occupying  under  a  claim  of  right,  and  such 
possession  is  sufficient  to  put  the  purchaser  on  inquiry.  Sands 
etal,v,  Wacaser,  630. 

Of  factor  or  broker. 

2.  Essential  to  a  lien.    See  LIENS,  1,  2,  3. 
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DiBEOTINO  WHAT  THB  YEBDIOT  SHAIili  BJB. 

1.  Evidence  tending  to  support  a  finding.  In  an  action  by  the 
personal  representative  of  a  deceased  person,  against  a  railway 
company,  for  negligently  causing  the  death  of  the  intestate,  if 
there  is  evidence  tending  to  support  either  of  the  charges  of  negli* 
genoe,  and  tending  to  show  that  the  deceased,  at  the  time,  was  in 
the  exercise  of  ordinary  care,  an  instruction  to  the  jury  to  find  for 
the  defendant  is  properly  overruled.  Atchison,  Topeka  and  Santa 
Fe  Railroad  Co.  v.  Feehan,  202. 

IKSTBUCTIONS  TO  THE  JUBT. 

2.  Where  evidence  ia  conflicting.  Where  several  witnesses  testi- 
0ecl7with  more  or  less  positiveness,  that  a  bell  was  ringing  con- 
tinuously while  the  train  was  approaching  the  crossing  where  the 
deceased  was  killed,  and  one  or  more  witnesses  who  were  in  a  posi- 
tion to  hear  testified  that  they  did  not  hear  the  bell  ring,  it  was 
held^  that  this  %as  evidence  tending  to  show  no  bell  was  rung,  and 
sufficient  to  make  it  the  duty  of  the  court  to  submit  that  question 
to  the  Jury.    Ibid.  202. 

3.  Excluding  evidence  for  failure  to  show  its  application.  Where 
evidence  is  admitted  on  the  assurance  of  counsel  that  he  expects 
to  show  its  application  to  the  adverse  party  by  further  proof,  and 
no  such  evidence  is  given,  it  is  proper  for  the  court  to  instruct  the 
jury  to  disregard  such  evidence,  on  motion  of  the  party  objecting 
thereto.    Mathews  v.  Reinhardt,  635. 

4.  Error  will  not  always  reverse.  Where  there  is  no  evidence 
tending  to  charge  a  purchaser  of  goods  with  notice  of  any  frand  in 
the  sale  to  his  vendor,  the  failure  of  an  instruction  to  hold  that 
notice  of  such  fraud,  even  without  active  participation  therein  on 
his  part,  would  be  sufficient  to  defeat  his  title,  is  not  prejudicial 
error.    Ibid.  635. 

5.  The  refusal  to  allow  certain  questions  to  be  asked  will  afford 
no  ground  of  reversal,  where  the  party  complaining  has  had  the  full 
benefit  of  the  testimony  excluded  by  questions  allowed.  Schatt- 
gen  v.  Holnback,  646. 

6.  Duty  of  court  to  modify  erroneous  instructions  asked.  It  is 
not  the  duty  of  the  court  to  amend  or  modify  an  instruction  asked, 
which  is  erroneous,  so  as  to  obviate  the  error  in  the  same  as  asked. 
Rolfe  V.  Rich,  436. 

Bllili  OP  PABTIOUIiABB. 

7.  Limits  amount  of  recovery.  Where  a  bill  of  particulars  has 
been  filed  by  a  plaintiff,  as  a  general  rule  the  recovery  will  be  con- 
fined to  the  amount  specified  in  the  bill  of  particulars.    Oeorge  H. 

Hess  Co.  V.  Dawson  et  al.  138. 
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DiBCBXTION  OF  COURT. 

8.  Allowing  defense  not  pleaded.  Where  a  defendant  fails  to  in- 
terpose a  particular  defense  prior  to  the  calling  the  cause  for  trial, 
he  must  show  some  diligence  and  some  reasonable  excuse  for  not 
having  his  defense  presented  prior  to  the  call  for  trial.  When 
this  is  shown,  it  will  be  the  duty  of  the  court,  in  the  exercise  of  a 
sound  discretion,  to  allow  the  defense.  Phenix  Ins.  Co.  y.  Stocka 
et  al.  319. 

Asking  speoiaii  visj>tsq. 

9.  Controverting  the  same  on  appeal.  Where  a  party  to  a  suit  asks 
for  and  obtains  a  special  finding  of  a  fact  adversely  to  his  conten- 
tion, he  will  not  be  allowed  to  gainsay  such  finding  on  appeal  or 
writ  of  error.     City  of  Aurora  v.  Rockahrand,  399. 

New  TBI  All. 

10.  Motion  for — when  trial  is  had  by  court  alone.  Where  a  cause 
is  tried  before  the  court  without  a  jury,  a  motion  for  a  new  trial 
will  be  unnecessary  to  preserve  the  questions  arising  upon  the 
record.    Sands  et  al.  v.  Wacaser,  530. 

Impbopeb  bemabks  of  the  ooubt. 

11.  Remarks  of  the  court  about  the  evidence.  The  court,  on  the 
trial  of  a  case,  has  no  right  to  tell  the  jury  what  he  may  know,  of 
his  own  knowledge,  in  regard  to  a  fact  in  issue  between  the  parties, 
but  in  ruling  on  the  admission  of  evidence  the  court  may  allude 
to  other  evidence  in  the  record  in  explanation  of  his  decision. 
But  the  court  should  use  great  caution  in  expressing  an  opinion 
on  any  controverted  question  of  fact  in  issue.  Tedens  et  al.  v.  San- 
itary  District,  SI. 

12.  Every  unguarded  expression  of  the  court  in  stating  reasons 
to  counsel  for  its  rulings  can  not  be  regarded  as  error  sufficient  to 
work  a  reversal.  On  a  trial  of  a  proceeding  to  condemn  laud  the 
owner  claimed  that  the  land  was  underlaid  with  stone,  and  intro- 
duced evidence  tending  to  prove  that  fact.  On  rebuttal  the  peti- 
tioner examined  a  witness  as  to  the  existence  of  stone  on  the  land. 
During  the  examination  of  the  witness  a  question  was  objected  to 
as  not  being  rebutting  evidence.  In  passing  on  the  objection  the 
court  incidentally  remarked  :  "I  have  no  doubt  but  it^  is  clearly 
competent.  I  have  been  over  the  ground,  and  any  man  going 
over  that  ground  would  not  be  looking  for  stone.  I  think  all  you 
are  called  upon  is  to  take  the  surface  appearance  of  the  ground  :** 
Held,  that  the  remarks  of  the  court  were  not  proper.    Ibid.  87. 

Abouhbnt  to  the  juby. 

13.  Right  of  defendant  to  open  and  close.  A  wife  filed  her  biU 
against  her  husband,  claiming  a  separate  maintenance  on  account 
of  his  desertion  without  her  fault.     The  husband,  by  his  answer 
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and  oross-biil,  denied  that  he  deserted  his  wife,  and  sought  a  di- 
vorce on  the  gronnd  of  adnltery  on  her  part.  At  the  oonclusion  of 
the  eyldenoe  the  defendant  moved  the  court  for  permission  to  open 
and  close  the  case  to  the  jury,  which  the  court  refused :  Held,  no 
reversible  error.  •  Ragor  v.  Rcuior,  621. 

14.  If  the  husband  had  eliminated  the  issue  of  desertion,  as  he 
might,  by  justifying  the  separation  upon  the  ground  of  his  wife's 
adultery,  he  might  have  had  the  right  to  open  and  close  the  case^ 
to  the  jury ;  and  while  the  court  might,  in  the  exercise  of  sound 
discretion,  have  allowed  the  defendant  to  open  and  close,  the  rul- 
ing of  the  court  was  not  reversible  error.    Ibid.  621. 

AOTION  ON  INSUBANGE  POLIOT. 

15.  DefenBe— false  representation  in  application.  See  PLEAD- 
ING, 7, 8.  , 

PBACTICE  IN  THE  SUPREME  COURT. 

Abstbacts. 

1.  Taxing  costs  to  appellant.  Where  the  abstract  is  so  defective 
that  in  order  to  get  an  intelligible  understanding  of  the  case  the 
court  is  compelled  to  examine  the  transcript  of  the  record,  the 
costs,  on  a  reversal,  will  be  taxed  to  the  appellant.  Slernheim  v. 
Burcky  et  al.  241. 

Bevebsino  changeby  degbee. 

2.  Weight  to  he  attached  to  the  findings  of  the  trial  court.  Where 
witnesses  testify  orally  on  the  trial  of  an  issue  of  fact  in  a  chancery 
suit,  this  court  will  not  ignore  the  rule  that  a  presumption  must  be 
indulged  in  favor  of  the  decree  which  can  only  be  overcome  by 
evidence  from  which  this  court  can  say  it  is  clearly  wrong.  Guild 
et  al,  V.  Warns  et  al,  105. 

Ebbob  wtlii  not  All  ways  bevebse. 

3.  Harmless  error.  Although  the  court  may  err  in  refusing  to 
allow  the  defendant  to  file  a  new  plea  setting  up  a  new  defense,  yet 
if  the  court  admits  all  the  testimony  necessary  to  show  such  de- 
fense, under  the  general  issue,  the  error  is  such  that  it  will  work 
the  defendant  no  harm.    Phenix  Ins,  Co,  v.  Stocks  et  al,  319. 

EBBOBS  not  ASSIONABIiE. 

4.  Considered  waived — second  appeal.  Where  a  cause  has  been 
heard  in  this  court,  and  remanded  with  directions  as  to  the  decree 
to  be  entered,  a  party,  on  a  subsequent  appeal,  can  not  assign  for 
error  any  cause  that  accrued  or  existed  prior  to  the  judgment  of 
this  court.  All  errors  not  assigned  will  be  considered  as  waived, 
and  can  not  afterward  be  urged.  Union  Mutual  Life  Ins.  Co,  v. 
Kirchofff  536. 


Digitized  by 


Google 


74:0  INDBX. 


KAILROADS. 
Bailboad  ticxxt. 

1.  Whether  a  eentriget.  A  railroad  ticket  oontaining  the  name 
of  the  railway  oompany,  the  words  *A  to  B,"  the  signature  of  the 
general  ticket  agent,  and  certain  figures  or  numbers,  is  not  a  con- 
tract, but  is  merely  the  evidence  of  a  contract,  or  a  mere  receipt 
taken  or  voucher  adopted  for  convenience,  to  show  that  the  pas- 
senger has  paid  his  fare  from  one  place  to  another.  Burdick  v. 
People,  600. 

2.  Act  concerning  sale  of  railrottd  tickete — constitutionality.  See 
CONSTITUTIONAL  LAW,  J  to  12. 

Bates.  \ 

3.  Potoer  of  legislature  to  fix  reasonable  rates  for  carriage.  The 
legislature  has  the  power  to  declare  what  is  a  reasonable  compen- 
sation, or  to  fix  the  reasonable  maximum  rates  of  charges,  but  in 
the  absence  of  statutory  regulations  upon  the  subject  the  courts 
must  decide  what  is  reasonable.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Jones,  361. 

4.  Pover  of  legislature  to  fix  reasonable  maaimum  charges.  Under 
the  constitutional  provisions  of  this  State,  (sec.  12,  art.  11,  and  sec. 
15,  art.  11,)  the  legislature  has  the  right,  and  it  is  its  prerogative,  if 
it  chooses  to  exercise  ^t,  to  pass  a  law  establishing  or  fixing  reason- 
able maximum  rates  of  charges,  and  when  it  passed  the  act  of  1873 
it  did  not  choose  to  exercise  the  power  thus  imposed  upon  it.  That 
act  does  not  establish  reasonable  maximum  rates,  nor  does  it  dele- 
gate to  the  Board  of  liailroad  and  Warehouse  Commissioners  the 
power  to  establish  such  rates.    Ibid.  361. 

5.  A  law  of  the  legislature  establishing  a  reasonable  maximum 
rate  of  charges  for  the  transportation  of  passengers  or  property  on 
railroads  of  this  State  is  a  valid  and  constitutional  law.  Such  a 
law  or  regulation  does  not  impair  the  obligation  of  the  contract  in 
the  charters  of  the  railway  companies.  When  a  maximum  is  so 
established,  the  rates  fixed  by  the  directors  must  conform  to  its 
requirements,  otherwise  the  by-laws  would  be  repugnant  to  the 
laws  of  the  State.    Ibid.  361. 

6.  Power  of  legislature  and  commissions.  The  legislature  has 
the  power  to  directly  fix  the  rates  of  charges.  It  has  the  right  to 
declare  what  is  reasonable,  and  when  it  does  so,  its  declaration  is 
conclusive  as  to  the  reasonableness  of  the  rates,  and  a  charge  be- 
yond the  maximum  fixed  by  it  must  be  regarded  as  unreasonable. 
But  where  the  legislature  creates  a  commission  to  regulate  the 
rates  of  charges,  such  commission  has  no  power  to  make  a  schedule 
of  rates  which  shall  be  final  and  conclusive  evidence  as  to  the  tm- 
reasonableness  of  the  charges,  because  judicial  inquiry  is  thereby 
cut  off.    Ibid.  361. 
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7.  Where  a  commisaion  is  created  vith  authority  to  make  sched- 
ules which  shall  be  prima  facie  evidence  of  the  reasonableness  of 
the  rates  of  carriers  by  rail,  the  court,  in  a  suit  against  the  carrier, 
can  inquire  and  determine  what  is  a  lieasonable  rate.  Such  is  the 
character  of  the  Illinois  act  of  1873.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  y.  Jones,  361. 

8.  WhQre  a  board  is  authorized  to  make  a  schedule  of  rates,  and 
their  schedule  is  merely  given  the  force  and  effect  of  Prima  facie 
evideuce  as  to  the  reasonableness  of  the  rates,  in  a  suit  involving 

*  the  question  of  such  reasonableness,  there  is  no  delegation  to  the 
board  of  the  legislative  power  to  establish  rates.  The  legislature 
thereby  merely  refrains  from  the  exercise  of  its  constitutional 
power,  and,  by  leaving  the  question  as  to  the  reasonableness  of  the 
rate  open,  makes  room  for  the  exercise  by  the  courts  of  their  juris- 
diction upon  the  subject.    Ibid.  361. 

9.  Courts  determining  their  reasonableness.  The  final  tribunal 
of  arbitrament  is  not  the  judiciary,  but  the  legislature.  But  when 
the  legislature  declares  that  the  charges  shall  be  reasonable,  or, 
what  is  the  same  thing,  allows  the  common  law  rule  to  that  effect 
to  prevail,  and  leaves  the  matter  there,  then  resort  may  be  had  to 
the  courts  to  inquire  judicially  whether  the  charges  are  reasonable. 
Ibid.  361. 

10.  Act  relating  to  extortion  and  unjtist  discrimination,  construed. 
The  first  section  of  the  act  of  1873,  entitled  "An  act  to  prevent  ex- 
tortion and  uu  just  discrimination  in  the  rates  charged  for  the  trans- 
portation of  passengers  and  freights  on  railroads  in  this  State,**  etc.,  ' 
is  merely  declaratory  of  a  well  known  principle  of  the  common  law. 
At  common  law,  carriers  must  carry  all  freight  offered  to  them, 
and  can  only  make  a  reasonable  charge  for  so  doing.    Ibid.  361. 

11.  The  taking  of  highei^  rates  than  those  fixed  by  the  com- 
missioners'  schedule  of  rates  is  not  the  exact  form  of  the  statutory 
offense,  and  the  taking  of  such  higher  rat^s  will  not  subject  to 
the  penalties  of  the  statute,  upon  making  proof  that  the  rates 
were  fair  and  reasonable.  Still  to  constitue  the  offense  really  de- 
signed and  intended  by  statute,  regarding  it  in  its  whole  scope 
and  purpose,  the  rates  taken  must  be  in  excess  of  the  schedule 
rates.    Ibid.  361. 

12.  Extortion — constitutionality  of  law  limiting  charges.  The  act 
of  1873,  entitled  "An  act  to  prevent  extortion  and  unjust  discrimina- 
tion in  the  rates  charged  for  the  transportation  of  passengers  and 
freight  on  railroads  in  this  State,"  etc.,  and  making  the  schedule  of 
the  commissioners  prima  facie  evidence  that  the  rates  therein  fixed 
are  reasonable  maximum  rates  of  charges,  is  not  unconstitutional 
and  void,  as  depriving  the  carriers  of  their  property  without  due 
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process  of  law,  or  as  infringing  upon  the  right  of  trial  by  jury. 
Chicago,  Burlington  and  Quincy  Railroad  Co,  v.  Jones,  361. 

13.  The  act  of  1873,  relating  to  extortion  and  unjust  discrimlna- 
tion  by  railroads,  is  not  rendered  unconstitutional  or  void  by  mak* 
Ing  the  schedule  of  the  commissioners  prima  facie  evidence  that 
the  rates  therein  fixed  are  reasonable  maximum  rates  of  charges. 
The  legislature  has  undoubted  power  to  prescribe  the  rules  of  evi- 
dence. I  Ibid.  361. 

14.  Section  1  of  the  act  of  1873,  relating  to  extortion  and  unjust 
discrimination,  is  to  be  constiued  with  section  8,  although  such  • 
act  is  a  penal  law.   Although  penal  laws  are  to  be  construed  strictly, 
yet  the  object  in  construing  them,  as  well  as  other  statutes,  is  to 
ascertain  the  legislative  intent.  Ibid.  361. 

15.  The  act  of  1873,  making  it  penal  for  any  railroad  company 
to  extort  unreasonable  charges  for  the  transportation  of  passengers 
or  freight,  or  to  make  unjust  discrimination,  is  not  void  for  un- 
certainty in  defining  the  offense  for  the  commission  of  which  it 
imposes  the  penalties  therein  mentioned.    Ibid.  361. 

16.  Section  8,  which  authorizes  the  Bailroad  and  Warehouse 
Commissioners  to  fix  for  each  of  the  railroads  in  the  State  a  sched- 
ule of  reasonable  maximum  rates,  is  not  unconstitutional,  as  being 
an  attempted  delegation  of  legislative  power.    Ibid.  »61. 

17.  The  power  to  regulate  and  control  the  charges  of  railroad 
companies,  or  other  agencies  engaged  in  public  employments,  is 
legislative,  and  not  judicial,  and,  independently  of  constitutional 
provisions,  it  is  now  the  well  settled  doctrine  in  this  country,  that 
the  legislatipres  of  the  States  have  the  power  to  regulate  and  settle 
the  freight  and  passenger  charges  of  railroad  companies,  and  the 
charges  for  services  of  other  employments  which  are  public  in 
their  character,  subject  only  to  such  restraints  as  are  imposed  by 
charter  contracts  and  by  the  authority  of  Congress  to  regulate  for- 
eign  and  inter- State  commerce.  The  legislature  may  authorize 
others  to  do  things  which  it  might  properly,  but  can  not  conveni- 
ently or  advantageously,  do  itself.    Ibid.  361. 

18.  Statute  against  extortion — not  in  conflict  with  the  Federal  con^ 
stitution.  The  first  section  of  the  act  of  1873,  relating  to  extortion 
and  unjust  discrimination,  and  read  in  connection  with  the  title 
and  sections  7,  8  and  11,  applies  only  to  charges  of  reasonable  rates 
for  such  transportation  within  the  State  as  is  not  a  part  of  a  con- 
tinuous transportation  without  the  State,  and  therefore  does  not 
infringe  upon  the  power  of  Congress  to  regulate  inter- State  com- 
merce.   Ibid.  361. 

19.  So  far  as  the  provisions  of  the  act  of  1873,  relating  to  the 
charges  of  unreasonable  rates,  are  concerned,  it  was  not  the  inten- 
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tiOD  of  the  legislatnre  to  make  them  apply  to  any  other  kind  of 
transportation  than  that  which  shonld  occur  wholly  within  the 
boundaries  of  this  Stat«,  or  any  other  kind  of  contracts  than  those 
for  a  carriage  which  begins  and  ends  within  the  State,  discon- 
nected from  a  continuous  transporta,tion  through  or  into  other 
States.    Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Jones,  361. 

20.  Publication  of  achedulea — evidence  of,  A  certificate  of  the 
Bailroad  and  Warehouse  Commissioners  showed  that  publication 
of  both  the  classification  and  the  schedule  was  made,  not  only  for 
three  successive  weeks,  but  for  five  successive  weeks :  Held,  that 
the  provi^on  of  section  8  as  to  publication  was  fully  complied  with. 
The  trial  court  was  authorized  to  admit  it,  and  when  admitted,  it 
was  prima  facie  evidence  to  show  that  it  was  the  schedule  of  the 
rates  of  charges  fixed  by  them.    Ibid.  361. 

Bbgeless  batb  of  speed. 

*21.  Liability  for  damages.  If  a  passenger  on  a  railway  train  is 
injured  in  person  by  the  company  running  the  train  at  a  danger- 
ous rate  of  speed,  whereby  the  train  strikes  a  cow  on  the  track  and 
is  thrown  off  the  track,  the  passenger  will  be  entitled  to  recover 
damages  for  his  injuries.  Atchison,  Topeka  and  Santa  Fe  Railroad 
Co,  V.  Elder,  173. 

PAILirRE  TO  FENCE. 

22.  Liability  for  injury  to  stock.  If  a  railway  company,  within 
six  months  after  the  use  of  its  road,  fails  to  fence  its  track  and 
erect  suitable  cattle-guards  outside  of  the  limits  of  a  village  at  or 
near  which  an  accident  happens,  aud  in  consequence  of  such  fail- 
ure a  cow  and  calf  go  upon  the  track  and  are  struck  by  a  passenger 
train,  whereby  a  passenger  on  the  train  is  injured,  the  latter  will 
be  entitled  to  recover  for  the  injury.    Ibid.  173. 

23.  In  an  action  by  a  passenger  against  a  railway  company  to 
recover  for  a  personal  injury  on  the  ground  of  neglect  to  fence  its 
track,  there  was  evidence  to  show  that  the  railroad  was  not  fenced 
for  some  distance  south  of  a  village,  and  that  there  were  no  cattle- 
guards  sufficient  to  keep  cattle  off  the  track.  The  evidence  showed 
that  a  cow  and  calf  went  on  the  track  near  the  depot  at  the  village 
and  ran  down  the  track  to  the  place  where  the  cow  was  struck,  and 
the  train  was  thrown  from  the  track,  and  it  appeared  that  if  the 
road  had  been  fenced  and  a  suitable  cattle-guard  placed  at  the 
south  end  of  the  village  the  cow  could  not  have  followed  the  track 
beyond  the  limits  of  the  village  and  the  accident  would  not  have 
occurred  :  Held,  that  there  was  ample  evidence  tending  to  show 
negligence  on  the  |)art  of  the  defendant.    Ibid.  173. 

24.  In  such  case,  it  was  contended  that  the  defendant  was  not 
bound  to  fence  its  track  where  the  cow  entered  upon  the  same. 


Digitized  by 


Google 


750  INDEX. 

BAILBOADS.    Failubb  to  fekob.    Continued. 

The  cow  entered  upon  the  defendant's  track  near  the  depot,  within 
the  corporate  limits  of  the  village ;  but  at  the  southern  limits  of 
the  Yillage  the  cattle-guard  was  insufficient  to  prevent  stock  from 
passing  down  the  track,  and  from  that  point  to  the  place  where  the 
accident  occurred  the  track  was  not  fenced,  so  that  there  was 
nothing  preventing  stock  from  going  upon  the  track  where  the 
defendant  was  bound  to  fence,  and  the  mere  fact  that  the  cow  first 
entered  upon  the  track  within  the  corporate  limits  of  the  village 
did  not  relieve  the  defendant  from  the  liability  arising  from  the 
failure  to  fence  the  track.  Atchison,  Topekd  and  Santa  Fe  Railroad 
Co.  V.  Elder,  173. 

25.  In  the  same  case  the  court  refused  a  proposition  of  law  which 
declared  that  the  mere  failure  of  the  defendant  to  erect  and  main- 
tain fences  and  cattle-guards  would  not,  of  itself,  make  the  de- 
fendant liable  :  Held,  that  the  proposition  might  have  announced 
a  correct  abstract  proposition,  but  that  there  was  no  error  in  refus- 
ing the  same,  for  the  reason  that  the  evidence  tended  to  show 
that  the  injury  grew  out  of  the  failure  of  defendant  to  erect  and 
maintain  suitable  cattle-guards  and  fences  as  required  by  statute. 
Ibid.  173. 

26.  And  in  the  same  case  the  court  refused  to  hold  the  proposi- 
tion of  law  that  the  statute  did  not  require  the  defendant  to  have 
cattle-guards  and  fences  upon  and  along  the  portions  of  its  track 
within  its  station  grounds,  where  ita  station  buildings  and  other 
structures  used  in  the  loading  and  unloading  of  persons  and  live 
stock  were :  Held,  properly  refused,  as  It  was  immaterial  whether 
the  defendant  was  bound  to  fence  its  station  grounds  or  not,  the 
real  question  being  whether  the  cow  reached  the  point  where  she 
was  struck  by  the  train  through  the  failure  of  defendant  to  erect 
suitable  cattle  guards  and  fences  outside  of  the  limits  of  the  incor- 
porated village.    Ibid.  173. 

GONNE0TIO17S. 

27.  Right  to  cross  or  intersect  another  road.  The  sixth  clause  of 
section  19  of  the  act  of  March  1,  1872,  relating  to  railroads,  confers 
the  power  upon  any  railway  company  to  cross,  intersect,  join  and 
unite  its  railway  with  any  other  railway  before  constructed,  at 
any  point  in  its  route  and  upon  the  grounds  of  such  other  railway 
company,  with  the  necessary  turn-outs,  sidings,  switches,  etc.,  in 
furtherance  of  the  objects  of  its  connections.  Lake  Shore  and 
Michigan  Southern  Railway  Co.  v.  Baltimore  and  Ohio  and  Chicago 
Railroad  Co.  272. 

28.  "  Connections**  defined.  The  word  •connections,*'  as  used  in 
the  statute,  embraces  all  three  of  the  cases  indicated  by  the  terms 
"cross,  intersect,  join  and  unite."    When  one  road  crosses  another. 
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the  road  crossing  i^onneots  with  the  road  crossed.   The  power  to 
condemn  exists  for  the  purpose  of  the  connection  resulting  from 
'such  crosaing.    Lake  Shore  and  Michigan  Southern  Railway  Co.  t. 
Baltimore  and  Ohio  and  Chicago  Railroad  Co.  272. 

29.  Where  one  road  joins  and  unites  with  another,  as,  by  meaus 
of  a  "Y"  track,  there  is  a  connection  between  them  thereby  pro- 
duced, and  the  power  to  condemn  exists  for  the  purpose  of  the 
connection  resulting  from  such  joining  and  uniting.    Ibid.  272. 

30.  Condemnation  for  a  cro89ing.  The  power  to  condemn  for  a 
crossing  is  not  limited  to  a  case  where  the  object  of  the  crossing  is 
to  secure  a  connection  by  means  of  a  joining  and  uniting  with  the 
road  crossed,  but  a  crossing  may  be  condemned  to  enable  the  com- 
pany condemning  to  connect  with  a  different  railroad,  if  neces- 
sary to  the  convenient  operation  of  its  main  line.    Ibid.  272. 

LatebaIi  boad. 

31.  "Lateral  road"  defined,  A  lateral  road  is  but  another  name 
for  a  branch  road,  and  a  lateral  or  branch  road  is  one  which  pro- 
ceeds from  some  point  on  the  main  track  between  its  termini,  and 
is  an  appendage  to  and  properly  a  part  of  the  main  road.   Ibid.  272. 

32.  Right  to  construct  lateral  road.     The  right  to  construct  a 
«   branch  or  lateral  road  will  generally  depend  upon  the  language  of 

the  charter,  or  of  the  provisions  of  the  general  law  under  which  the 
corporation  is  organized ;  and  such  right  does  not  exist  where  the 
power  to  build  the  branch  road  is  not  conferred  by  the  charter, 
either  in  express  terms  or  by  necessary  implication.  The  power  to 
construct  branches  of  a  railroad  is  not  incidental  to  the  power  to 
construct  the  road.    Ibid.  272. 

SiDB-TBACKS. 

33.  Right  to  construct  side-tracks.  The  grant  of  power  to  locate 
and  construct  a  railway  carries  with  it  the  right  to  construct  turn- 
outs, sidings,  and  such  conveniences  as  are  usual  in  the  necessary 
operation  of  the  road.    Ibid.  272. 

34.  Side-track — whether  a  re-location.  The  construction  of  a 
side-track  by  one  railway  company  in  order  to  connect  with  the 
road  of  another  company,  for  the  purpose  of  exercising  a  right  of 
passage  over  the  tracks  of  the  latter,  as  sectured  by  a  lease,  can  not, 
in  any  sense,  be  regarded  as  a  re-location  of  the  main  road  of  the 
company  constructing  said  side-track.    Ibid.  272. 

Location  of  thb  boad. 

35.  Exhaustion  of  the  power.  It  is  well  settled  that  where  the 
termini  and  general  route  of  a  railroad  are  prescribed  by  th^  charter 
of  the  company,  leaving  the  determination  of  details  to  its  discre- 
tion, the  power  of  the  company  to  fix  the  location  of  the  road  is 
exhausted  after  such  discretion  has  been  exercised,  and  thereafter 
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the  looation  can  not  be  changed  without^  specific  legislatiye  an- 
thoritj,  which,  when  granted,  is  to  be  construed  strictly.  Lake 
Shore  and  Michigan  Southern  Railway  Co.  y.  Baltimore  and  0hio 
and  Chicago  Railroad  Co,  272. 

36.  Right  of  location — whether  exclusive.  The  grant  of  a  right  to 
one  railway  company  to  build  a  road  between  given  termini  does 
not  imply  an  obligation  on  the  part  of  the  State  that  other  railroad 
companies,  with  their  tracks  and  switches,  shall  not  thereafter  be 
granted  the  right  to  cross  the  State  in  a  different  direction,  and 
thus  pass  oyer  its  tracks  and  switches.    Ibid.  272. 

37.  Exhauation  of  power.  Where  a  railroad  company  has  once 
exercised  the  power  to  determine  the  location  of  its  road,  that 
power  is  exhausted,  and  the  company  can  not  change  the  location, 
without  legislative  authority,  after  it  has  exercised  its  discretion 
as  to  the  selection  of  the  route  of  its  road  between  certain  fixed 
points.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  City  of 
Chicago,  457. 

Powers. 

38.  Power  to  hold  land,  A  railroad  company  can  only  acquire 
land,  whether  by  voluntary  purchase  or  otherwise,  for  railroad 
purposes,  as  defined  in  its  charter.  It  does  not  hold  land  as  does 
the  ordinary  owner,  with  the  right  of.  using  it  for  any  purpose  to 
which  it  may  be  adapted,  or  with  the  right  to  sell  it  at  the  highest 
price  which  it  may  bring  in  the  market.    Ibid.  457. 

39.  A  railroad  company's  capacity  to  acquire  or  hold  lands  is 
not  genera],  like  that  of  a  natural  person,  but  is  limited  to  the  uses 
of  the  railroad  business.  Being  a  creature  of  law  it  possesses 
only  those  powers  which  are  conferred  on  it  by  its  charter,  either 
expressly,  or  incidentally,  to  the  objects  of  its  organization.  When 
land  is  bought  by  a  railway  company  and  is  used  as  a  right  of  way, 
its  future  use  must  be  for  the  same  and  no  other  purpose.  Ibid. 
457. 

lilABII^ITT. 

40.  For  damages  by  fire  from  locomotives.    See  NEGLIGENCE, 

1  to  6. 

BlOHT  OP  WAT. 

41.  Possession  under  agreement  to  convey.  See  OONTBAGTS,  17. 
Use  of  streets. 

42.  Ordinance  widening  or  vacating  street  for  railroad  use.  See 
STREETS,  1,  2. 

Condemnation. 

43.  Opening  street  across  railroad,  diagonally.  See  EMINENT 
DOMAIN,  42. 
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"Y"  TBACK. 

44.  CondemnaUon-^amctgea.  .  See  EMINENT  DOMAIN,  32. 
Acts  of  officers. 

45.  Liability  of  corporation.    See  CORPOBATIONS,  1. 

BEAL  PROPERTY. 
Fruit  tbees. 

1.  A  part  of  the  freehold.  Fruit  trees,  berry  bushes,  etc.,  stand- 
ing and jgro wing  upon  land,  are,  at  least  as  between  the  owner  of 
the  land  and  a  mere  tort  feasor,  real  property  and  a  part  of  the 
freehold,  and  an  allegation  of  a  tortious  injury  to  or  destruction  of 
such  growing  trees  or  bushes  is,  ex  vi  termini,  an  allegation  of  an 
injury  to  the  freehold.  Louisville,  Evansville  and  St.  Louis  Con" 
Bolidated  Railroad  Co.  T.  Spencer,  97. 

RECEIPT. 
Whether  a  contract. 

Garner's  bill  of  Itiding.     See  CARRIERS,  2. 

RECEIVERS. 
Title  to  property. 

1.  Appointment  does  not  vest  title  to  the  debtor's  property.  In  this 
State  there  is  no  statute  conferring  title  to  property  in  a  receiver 
vho  may  be  appointed  by  a  court  of  equity,  and  in  the  absence  of 
such  a  statute  a  receiver  cab  only  acquire  title  by  a  conveyance. 
The  mere  order  of  appointment  does  not  vest  title  to  the  property. 
Heffron  et  al.  v.  Gage,  182. 

2.  A  receiver,  by  his  appointment,  is  authorized  to  take  and 
hold  possession  of  property  under  the  control  and  direction  of  the 
court,  and  the  general  practice  seems  to  be,  when  necessary  for 
the  recovery  or  possession  of  personal  property  by  him,  that  the 
defendant  will  be  required  to  assign  the  property  by  proper  written 
assignment;  and  when  it  is  necessary  to  execute  leases  or  bring 
ejectment  for  real  estate,  an  assignment  or  conveyance  to  the  re- 
ceiver is  necessary.  If  he  is  merely  authorized  to  sell  property 
like  a  master,  he  takes  no  title.    Ibid.  182. 

Rights. 

3*.  Compensation  for  services.  In  the  absence  of  legislation  reg- 
ulating  the  compensation  of  a  receiver,  the  court  in  which  he  is 
appointed  has  the  right  to  determine  the  amount  that  shall  be 
paid ;  and  in  passing  upon  such  compensation,  an  appellate  court 
will  ordinarily  defer  to  the  judgment  of  the  court  appointing  the 
receiver,  that  court  having  full  supervision  of  his  conduct.  Heff' 
ron  V.  Rice,  216. 
48—149  liiii. 
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4.  Measure  of  compensation.  As  a  general  rule,  tlie  compensa- 
tion  of  a  receiver  should  correspond  with  the  degree  of  business 
capacity,  integrity  and  responsibility  required  in  the  management 
of  the  affairs  intrusted  to  him.  A  reasonable  and  fair  compensa- 
tion should  be  allowed,  according  to  the  circumstances  of  each 
particular  case.  Heffron  v.  iZtce,  216. 
Payment  op  tktbbbst. 

6.  On  debts  secured  by  mortgage  on  debtor's  property.  Where  a 
receiver  of  an  insolvent  firm  pays  interest  on  firm  debts  secured 
by  a  deed  of  trust  on  the  assigned  property,  he  will  be  entitled  to 
credit  for  such  interest  so  paid ;  and  the  fact  that  he  may  have 
borrowed  a  part  of  the  money  so  paid  from  one  of  the  partners, 
which  he  repaid,  will  not  change  the  result.    Ibid.  216. 

POWEBS. 

6.  Right  to  borrow  money.  While  it  may  be  true  that  a  receiver 
has  no  right  to  borrow  money,  yet  if  he  uses  money  borrowed  by 
him  to  discharge  a  valid  lien  on  the  trust  property  committed  to 
his  care  and  custody,  and  has  acted  in  good  faith  in  making  such 
pa^rment,  the  debtors,  after  receiving  the  benefit  of  the  payment, 
will  have  no  ground  of  complaint,  and  the  receiver  will  be  entitled 
to  credit  for  the  money  so  paid  put.    Ibid.  216. 

7.  Right  to  loan  the  funds  coming  to  his  hands.  A  receiver  has 
no  right  to  loan  the  funds  coming  into  his  hands  as  such,  and  if 
he  makes  a  loan  of  such  funds,  and  loses  the  money,  he  ought  to 
be  required  to  stand  the  loss.    Ibid.  216. 

LlABUilTT.  ^ 

8.  Acting  in  good  faith.  A  receiver,  in  the  management  of  a 
hotel  and  its  business,  is,  of  necessity,  required  in  many  oases  to 
exercise  his  discretion,  and  if  he  acts  in  good  faith,  and  conducts 
the  business  as  a  prudent  person  would  manage  his  own  business, 
he  ought  not  to  be  held  responsible  for  a  small  loss.  So  if  he  cashes 
a  worthless  draft  of  $25  for  a  guest  at  his  hotel,  the  loss  should  not 
fall  on  him,  If  he  acted  in  good  faith  and  with  due  prudence. 
Ibid.  216. 

9.  Duty  to  make  an  inventory  of  the  property.  It  is  the  duty  oi  a 
receiver  to  make  out  and  file  with  the  court,  when  he  is  appointed, 
a  list  of  the  property  which  passes  to  his  hands,  so  that  creditors 
and  all  persons  interested  may  know  what  property  belongs  to  the 
parties.    Ibid.  216. 

10.  In  this  case  a  receiver  was,  on  January  22, 1889,  api>ointed  to 
wind  up  an  insolvent  co-partnership.  He  failed  to  file  an  inven- 
tory of  the  property  and  assets  until  March  11, 1889,  when  he  filed 
one  which  was  shown  to  be  correct.  There  was  no  pretence  that 
the  receiver  converted  to  his  own  use,  or  failed  to  account  for,  any 
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property  that  came  into  hia  bands,  and  no  injnry  was  shown  by  the 
delay  in  filing  the  inventory:  Held,  there  was  no  substantial  ground 
of  complaint  as  to  the  delay.    Heffron  v.  Rice,  216. 

Account. 

11.  Proof  of  hia  account.  Where  a  receiver's  account  consisted 
of  many  items  of  payments,  for  some  of  which  he  took  no  receipts, 
but  books  were  kept  in  which  all  payments  were  entered,  and  the 
payments  were  such  as  were  incident  to  the  business  he  was  en- 
gaged in,  and  the  proof  showed  that  such  items  were  correctly 
copied  from  the  books  kept  by  the  reoeiver  and  his  assistants,  and 
the  entries  in  ,the  books  were  correct,  the  court  will  be  justified  in 
approving  his  account.    Ibid.  216. 

FOBECIiOSURE  OF  MOBTOAOE. 

12.  Wfyeiker  receiver  is  a  necessary  party.    See  PARTIES,  5. 
RECORDING  LAW. 

PaBTNEBS^IF  AGBEEliENT. 

1.  Instruments  entitled  to  record.  An  agreement  in  i^iting, 
whereby  one  party,  sells  to  the  other  a  one-fourth  interest  in  a  coal 
mine  opened  and  being  operated,  and  which  makes  them  partners 
in  the  operation  of  the  mine,  sharing  proportionately  in  the  profits 
and  losses,  is  an  instrument  which  is  entitled,  by  law,  to  be  re- 
corded, and  the  record  of  the  same  will  be  notice  to  third  persons 
dealing  with  the  parties,  of  their  relation  to  each  other.  The  sub- 
ject matter  of  such  agreement  is  either  real  estate  or  a  chattel  real, 
— the  agreement  conveying  an  interest,  if  not  in  real  estate,  yet  in 
a  chattel  real.    State  Nat.  Bank  v.  Butler,  575. 

RECOUPMENT. 
Damages. 

For  breach  of  a  contract.    See  CONTRACTS,  1,  2. 

REMAINDERS. 
Vested. 

Or  contingent.    See  WILLS,  1. 

RESCISSION. 
Of  contbaot. 

In  part—severable  and  entire.    See  CONTRACTS,  1,  2.  ' 

RESTRAINT  OF  TRADE. 
Contbacts  in  bsstbaint  of  tbade. 

Not  enforcible.    See  CONTRACTS,  23,  26. 

RESULTING  TRUST.    See  TRUSTS  AND  TRUSTEES,  1  to  4. 
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SALARIES. 
Not  incbeasbd. 

By  increase  of  taxable  costs.    See  F£ES  AND  SALARIES,  1,  2,  3. 

SALES. 
At  auction. 

1.  Set  aside  for  prevention  of  competition  by  purchctser.  Where 
a  person  desirous  of  purchasing  property  at  auction,  prevents 
others,  by  Improper  conduct,  from  bidding  against  him,  and  thus 
succeeds  in  purchasing  the  property  at  less  than  its  fair  market 
value,  the  sale  will  be  set  aside.  So,  agreements  not  to  bid  at  a 
public  auction  are  in  general  void,  as  against  public  policy,  and  as 
tending  to  fraud,  and  such  agreements,  at  least  when  brought  about 
or  participated  in  by  the  purchaser,  will  vitiate  the  sale.  Ingalls 
V.  Rovoell  et  al.  163. 

JUDIOIAIi  SAIjB. 

2.  Prevention  of  competition  vitiates  sale.  The  greatest  fairness 
is  required  of  those  intrusted  by  law  to  conduct  judicial  sales  and 
of  those  who  purchase  at  such  s^les,  and  any  contract,  agreement 
or  arrangement  entered  into  on  the  part  of  the  bidders,  calculated 
to  stifle  competition  at  the  sale,  is  contrary  to  public  policy,  a 
fraud  upon  the  law,  and  will  vitiate  the  sale.    Ibid.  163. 

3.  At  an  administrator's  sale  of  land  to  pay  debts,  and  during 
the  bidding,  two  of  the  bidders,  A  and  B,  agreed  that  if  either  be- 
came the  purchaser  the  other  should  have  the  option  to  take  the 
land  on  paying  the  purchaser  $200,  so  that  they  ceased  to  be  com- 
peting bidders,  and  A  induced  another  person  to  refrain  from  fur- 
ther bidding  by  an  agreement  to  convey  a  part  of  the  premises  to 
him  at  the  same  price  the  whole  land  sold  for,  ahd  induced  others 
not  to  bid  against  him,  and  it  appeared  that  the  land  sold  for  less 
than  its  fair  market  value,  and  A  and  B  became  the  purchasers,  but 
had  the  deed  made  to  A  on  payment  of  $200  by  the  latter:  Held, 
that  the  fraud  in  the  prevention  of  competition  at  the  sale  vitiated 
the  deed  made  to  A.    Ibid.  163. 

4.  Such  a  case  is  distinguishable  from  one  where  several  per- 
sons desiring  to  obtain  distinct  portions  of  a  tract  about  to  be  sold 
at  auction,  agree  that  one  of  their  number  shall  bid  for  the  benefit 
of  all,  and  in  case  he  succeeds  in  making  the  purchase  shall  divide 
the  land  according  to  their  agreement,  and  also  from  a  case  where 
one  is  deputed  to  bid  as  the  agent  of  another,  with  specific  direc- 
tions as  to  how,  and  how  much,  he  shall  bid.  Such  arrangements, 
entered  into  before  the  sale,  are  held  to  promote  rather  than  to 
stifle  competition.    Ibid.  163. 

Setting  aside  for  fraud. 

5.  Laches  in  bringing  Huit.  Heirs  of  a  deceased  person  seeking 
to  set  aside  an  administrator's  sale  on  account  of  the  fraudulent 
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SALES.    Setting  aside  fob  fraud.    Continued. 

practices  pf  the  pnrchaser  in  preventing  competition  at  the  sole, 
must  act  with  promptness  to  have  the  same  set  aside  after  discov- 
ery of  the  fraud,  and  if  they  are  goiUy  of  improper  delay  in  the 
assertion  of  their  rights,  courts  of  equity  will  not  relieve  them. 
Ingalls  v.  Rowell  et  al.  163. 
Fob  taxes. 

6.  Under  United  States  revenue  laws — land  occupied  by  a  diS" 
tiUery— title.    See  TAXATION  AND  TAX  TITLES,  1, 

SANITABY  DISTRICT  OF  CHICAGO. 
Condemnation  of  IiAnd. 

Extent  of  its  pover^procedure.    See  EMINENT  DOMAIN,  1  to  6. 

SCHOOLS. 
Levy  of  sohooii  tax. 

Povera  of  directors  and  the  hoard  of  education — how  exercised. 
See  TAXATION  AND  TAX  TITLES,  4  to  7. 

SECRETARY  OF  STATE. 
Cbbtifigate  as  evidence. 

Trade-marks—'' trades  union"*  labels,  etc.    See  EVIDENCE,  17. 

SEPARATE  MAINTENANCE. 

TEUPOBABY  AliliOWANCE. 

1.  Reasonableness  of  the  alloicance.  Under  the  facts  of  this  case 
the  allowance  of  the  wife  of  one-third  of  the  annual  income  of  the 
husband  was  held  not  improper,  and  it  is  not  error  for  the  court  to 
allow  temporary  or  provisional  alimony,  as  in  cases  of  divorce. 
Razor  V.  Razor,  621. 

SET-OFF. 
In  assumpsit. 

1.  Directions  to  the  jury.  On  the  trial  of  an  action  of  assumpsit, 
in  which  the  plaintiff  sought  to  recover  various  items  for  legal 
services,  and  th^  defendant  relied  on  a  set-off  consisting  of  vari- 
-  ous  items,  the  court  instructed  the  jury,  that  if  they  believed,  from 
the  evidence,  that  the  defendant  had  proved  the  items  in  her  set- 
off, then  they  should  deduct  from  the  claim  of  the  plaintiff  such 
sum  as  they  might,  from  the  evidence,  believe. had  been  proven. 
It  was  heldf  that  such  part  of  the  instruction  was  substantially  ac- 
curate.   Rolfe  V.  Rich,  436. 

SHAREHOLDERS. 
In  unincobpobated  company. 

Compelling  an  accounting.    See  PARTNERSHIP,  9, 10. 
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•SIDEWALKS. 

Special  taxation. 

Adopting  ordinance  after  improvement  is  made-^publication  of 
ordinance.    See  SPECIAL  ASSESSMENT—SPEi^IAL  TAXATION, 

7,8. 

SPECIAL  ASSESSMENT— SPECIAL  TAXAJION. 

Basis. 

1.  Enhancing  value  of  property — law  and  fact.  The  only  basis 
upon  which  either  special  assessment  or  special  taxation  can  be 
sustained  is,  that  from  the  proposed  local  improvement  the  prop- 
erty subject  to  the  tax  or  assessment  will  be  enhanced  inf  value  to 
the  extent  of  the  burdens  imposed.  Therefore,  if  it  appears  from 
an  inspection  of  the  ordinance,  and  from  the  nature  of  the  work 
proposed,  that  the  market  value  of  the  adjacent  or  abutting  prop- 
erty  will  not  be  increased  thereby,  it,  as  a  matter  of  law,  will  not  be 
a  local  improvement,  within  the  meaning  of  the  statute.  City  of 
Chicago  v.  Blair,  310. 

2.  On  the  other  hand,  if  the  property  is  or  may  be  benefited  by 
the  improvement,  the  extent  of  such  benefit,^and  hence  the  amount 
to  be  assessed  upon  the  property  in  proceedings  for  special  assess- 
ment, is  a  question  of  fact,  to  be  determined  in  the  mode  prescribed 
by  the  statute.    Ibid.  310. 

LOOAIi  IMPBOVEMKNTS. 

3.  Character — method  of  payment — discretion  of  municipal  au- 
thoritiea.  The  method  of  construction,  the  material  used,  and 
whether  it  shall  be  treated  as  a  local  improvement,  to  be  paid  for 
in  whole  or  in  part  by  special  assessment  or  special  taxation,  or  is 
to  be  paid  for  out  of  the  general  revenues  of  the  city  or  village, 
are  matters  resting  within  the  legislative  discretion  of  the  munici- 
pal authorities.  Improvements  authorized  to  be  made  by  this 
species  of  taxation  are  public  improvements.    Ibid.  310. 

4.  An  attempt  by  the  municipal  authorities  to  declare  a  purely 
private  work  a  local  improvement,  within  tlie  meaning  of  the  stat- 

•  ute,  would  be  ultra  virea.  A  local  improvement,  within  the  mean- 
ing of  the  statute,  is  a  public  improvement  which,  by  reason  of  its 
being  confined  to  a  locality,  enhances  the  value  of  adjacent  prop- 
erty, as  distinguished  from  benefits  diflfused  by  it  throughout  the 
municipality.    Ibid.  310. 

5.  The  power  of  a  city  council  to  declare  what  shall  be  local 
improvements  is  necessarily  implied  from  the  power  to  make  the 
same.  But  this  implication  can  arise  only  in  respect  of  improve- 
ments which  cities  and  villages  are  authorized  to  make  by  special 
assessment  or  special  taxation.    Ibid.  310. 
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SPECIAL  ASSESSMENT— SPECIAL  TAXATION.    Continued. 

SIDSWAIjES. 

6.  Ee-asseasment-^payment  of  contractor.  By  the  act  of  1875, 
relating  to  sidewalks,  no  re-assessment  is  provided  for,  and  there 
is  no  provision  for  letting  the  contract  for  a  local  improvement  and 
confining  the  contractor  to  the  assessment  for  payment,  as  under 
article  9  of  the  City  and  Village  act.     Weld  v.  People  ex  rel.  257. 

Obdikakoe. 

7.  Adopting  ordinance  after  making  the  improvement.  Under  the 
act  approved  April  13, 1876,  entitled  "An  act  to  provide  additional 
means  for  the  construction  of  sidewalks  in  cities,  towns  and  vil- 
lages," a  special  tax  can  not  be  levied  and  collected  to  pay  for  a 
sidewalk  by  virtue  of  an  ordinance  adopted  after  the  walk  has  been 
built.    Ibid.  257. 

8.  Publication  of  ordinance.  An  ordinance  under  the  act  of  1875, 
not  published  as  therein  provided,  can  not  form  the  basis  of  a 
proceeding  to  levy  and  collect  a  special  tax  for  the  payment  of  the 
cost  of  building  a  sidewalk.    Ibid.  257. 

Speoiaii  assessment. 

9.  Confirmation— change  of  grade  of  street.  Proof  of  the  change 
of  the  grade  of  a  street  sought  to  be  improved  is  no  defense  to  the 
application  of  a  city  to  confirm  a  special  assessment  or  tax  levied 
for  the  purpose  of  improving  the  street.  If  a  property  owner  is 
damaged  by  the  change  of  grade,  he  will  have  a  remedy  in  an 
appropriate  action.     White  et  al.  v.  City  of  Alton,  626. 

10.  Ordinance — reference  to  plans,  etc.  Where  an  ordinance  pro- 
viding for  the  improvement  of  a  street  gives  a  full  and  detailed 
description  of  the  improvement,  in  all  its  parts,  the  failure  of  the 
engineer  to  furnish  the  maps  and  plans  will  not  invalidate  the 
proceeding,  notwithstandiug  the  ordinance  refers  to  the  same  as 
being  on  file  in  the  city  engineer's  office.    Ibid.  626. 

11.  Reference  to  other  ordinances.  A  petition  for  the  confirma- 
tion of  a  special  assessment  for  the  improvement  of  a  street  is 
required  to  be  in  the  name  of  the  corporation,  and  is  required  to 
recite  the  ordinance  for  the  proposed  improvement,  and  the  report 
of  the  commissioners.  But  when  the  ordinance,  set  out  in  hcBc 
verba,  requires  the  improvement  to  conform  to  the  grade  of  the 
street  as  established  by  a  prior  ordinance,  it  is  not  necessary  that 
the  ordinance  so  referred  to  shall  be  set  out  in  the  petition.  Ibid. 
626. 

12.  The  assessment  roll — omitting  owners*  names.  The  statute 
requires  the  commissioners  to  make  an  assessment  roll,  in  which 
shall  appear  the  names  of  the  owners  of  lots,  so  far  as  known. 
When  their  names  are  not  given,  it  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  names  of  the  owners  were 
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SPECIAL  ASSESSMENT—SPECIAL  TAXATION. 
SpeoiaIi  assessment.    Continued, 

not  knon^n  to  the  oommissioners,  and  coiild  not  be  ascertained  bj 
the  exercise  of  reasonable  diligence.  Such  omission  will  not  in- 
yalidate  the  roll,  or  afford  ground  for  quashing  the  same.  White 
et  aL  y.  City  of  Alton,  626. 

13.  The  omission  to  give  the  names  of  the  owners  of  lots  as- 
sessed, it  a  defect,  will  be  waived  by  the  appearance  of  such  owners 
and  filing  objections  to  the  merits.  Appearance  and  filing  objec- 
tions to  the  confirmation  of  the  report  on  its  merits,  are  a  waiver 
of  all  defects  contained  in  the  notice.    Ibid.  626. 

14.  Width  of  street — aaaeaament  roll  cls  evidence.  On  application 
by  a  city  for  confirmation  of  a  special  tax,  the  assessment  roll  is 
competent  evidence  for  the  city  of  the  width  of  the  streets  ordered 

'  to  be  improved,  and  this  evidence  will  not  be  overcome  by  the 
testimony  of  a  witness  that  the  width  of  the  street  varies,  who 
bases  his  evidence,  in  part,  upon  measurements  found  in  maps 
which  were  not  shown  to  be  correct.    Ibid.  626. 

15.  Estimating  coat  of  improvement — alderman  aa  committeeman^ 
The  statute  relating  to  improvements  by  a  city  or  village,  makes  a 
member  of  a  city  council  or  board  of  trustees  competent  to  act  on 
a  committee  to  estimate  the  cost  of  a  proposed  local  improvement. 
The  fact  that  an  alderman  owns  property  on  a  street  sought  to  be 
improved  will  not  disqualify  him  from  acting  on  such  committee. 
Ibid.  626. 

16.  Party  injured — not  complaining.  Where  a  horse  railway  com- 
pany makes  no  objection  to  a  special  tax  levied  on  its  right  of  way 
in  a  street  for  the  purpose  of  improving  the  street,  other  owners 
of  property  contiguous  to  the  street  can  not  be  heard  to  question 
the  validity  of  the  tax  assessed  against  such  company.    Ibid.  626. 

OOHPENSATION  FOB  DAMAGES. 

17.  Right  of  land  owner  to  verdict  of  a  Jury,  See  EMINENT 
DOMAIN,  22,  23. 

Spbinkling  streets. 

18.  Paying  expense  by  special  assessments.    See  STBEETS,  4,  5. 

MUNICIPAIi  AUTHORITY. 

19.  Must  be  strictly  pursued.  See  MUNICIPAL  COBPORA- 
TIONS,  3. 

STATUTES. 

CONSTBUOTION  OP  STATUTES. 

1.  As  to  the  meaning  of  a  atatute.  Where  the  meaning  of  a  stat- 
ute is  doubtful,  a  court  will  endeavor  to  ascertain  the  intention  of 
the  legislature  in  framing  it ;  and  this  intention  may  be  ascer- 
tained by  considering  the  whole  act,  and  construing  one  part  by 
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STATUTES.    CoNBTBTJOTiON  OP  BTATUTS8.     Continued. 

another,  and  one  clause  with  reference  to  its  connection  with  other 
classes.    People  ex  rel.  Bussey  y.  Gaulier,  39. 

2.  A  thing  within  the  intention  is  within  the  statute  though  not 
within  the  letter,  and  a  thing  within  the  letter  is  not  within  the 
statute  unless  within  the  Intention;  and  when  a  particular  con- 
struction will  lead  to  an  absurd  consequence,  it  will  be  presumed 
that  some  exception  or  qualification  was  intended  by  the  legisla- 
ture to  avoid  such  conclusion.    Ibid.  39. 

3.  In  seeking  to  discover  the  legislative  intent,  every  feature  of 
the  act  from  which  aid  can  be  derived  will  be  looked  at,  and  in 
such  case  the  title  of  the  act  claims  a  degree  of  notice  and  will 
have  its  due  share  of  consideration.    Ibid.  39. 

4.  Title  as  showing  intention.  It  is  one  of  the  cardinal  principles 
of  construction  that  the  intention  of  the  law-maker  is  to  be  found 
and  given  eflfect,  and  when  there  is  otherwise  doubt  or  obscurity  in 
the  act,  or  its  meaning  is  doubtful,  resort  may  be  had  to  the  title 
of  the  act  to  enable  the  court  to  discover  the  intent,  and  remove 
what  might  otherwise  be  imcertain  or  ambiguous.  Cohnx,  People, 
486. 

5.  Under  our  constitutional  provision,  the  legislature,  in  the 
enactment  of  laws,  must  prepare  and  adopt  the  title,  to  the  end  that 
it  shall  express  the  general  subject  of  the  act.  Such  title  can  not 
be  resorted  to  to  extend  or  restrain  any  positive  provision  in  the 
body  of  the  act  itself.    Ibid.  486. 

6.  There  may  be  included  in  an  act,  means  which  are  reason- 
ably adapted  to  secure  the  objects  indicated  by  the  title,  without 
rendering  the  act  void,  under  the  constitutional  inhibition.  When 
the  general  purpose  is  declared  in  the  title,  the  means  for  its  ac- 
complishment provided  by  the  act  will  be  presumed  to  be  intended 
as  a  necessary  incident.    Ibid.  486. 

7.  Penal  laws — according  to  the  legislative  intent.  See  BAIL- 
BOADS,  13. 

Statutes  construed. 

8.  Act  of  1893,  relating  to  fees  and  salaries.  The  act  of  1893, 
ainendatory  of  section  33  of  the  act  concerning  fees  and  salaries, 
was  intended  to  apply  to  counties  of  the  third  class,  and  the  wordH 
"seventy  thousand"  are  not  within  the  statute  because  not  within 
the  intention,  and  were  inserted  by  mistake  for  the  words  "one 
hundred  thousand."  This  construction  harmonizes  sections  13  and 
33,  and  the  title  and  body  of  the  latter  section,  and  gives  effect  to 
what  appears,  from  a  view  of  the  whole  act  concerning  fees  and 
salaries,  and  all  its  parts,  to  have  been  the  intention  of  the  legis- 
lature.   People  ex  rel,  Busseu  v.  Qaultery  39. 
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STATUTES.    Continued. 

9.  Act  of  1S73— -extortion  and  t^njuat  discriminaHon,  See  RAIL- 
BOADS,  14. 

OOMSTITUTIONAIilTT. 

10.  Act  regulating  the  sale  of  railroad  tickete.  See  CONSTITU- 
TIONAL LAW,  11, 12. 

11.  Act  of  1893  amending  Fees  and  Salaries  act.  See  FEES  AND 
SALABIES,  1,  2. 

Act  to  pboteot  tbade-mabks,  etc. 

12.  Trades  union  labels^ constitutionality.  See  CONSTITU- 
TIONAL LAW,  13. 

Op  a  State. 

13.  Extent  of  territoHal  force.    See  CORPORATIONS,  2,  3, 4. 

STATUTE  OP  FRAUDS.  , 

Specipio  pebpobmanob. 

1.  Estoppel  of  party  to  plead  the  statute  in  defense.  Where  the 
owners  of  land  have  said  or  done  nothing  to  induce  the  purchaser 
to  deal  with  another  person  as  the  owner  thereof,  such  owners  will 
not  be  estopped  from  pleading  the  Statute  of  Frauds  in  bar  of  a 
bill  for  the  speoiflo  performance  of  a  contract  of  sale  made  by  such 
unauthorized  person.     VanCloostere  v.  Logan  et  aL  588. 

Agenot. 

2.  Authority  of  the  agent.  If  it  be  conceded  that  heirs  holding 
their  mother  out  as  their  agent  to  sell  their  lands,  generally,  will 
Bufnce  to  estQp  them  from  interposing  the  statute  as  against  per* 
sons  misled  thereby  to  their  prejudice,  the  heirs  will  not  be  es- 
topped when  the  mother  does  not  profess  to  act  as  their  agent* 
When  the  contract  is  not  made  for  or  on  their  behalf,  or  as  their 
agent,  the  purchaser  from  the  mother  can  not  be  misled  by  any 
supposed  agency  not  pretended  to  be  used.    Ibid.  588. 

Notice. 

3.  Of  contract  void  under  the  statute — disregarding.  Notice,  ac- 
tual or  constructive,  of  a  contract,  which  is  void  under  the  Statute 
of  Frauds,  will  not  prevent  the  person  having  such  notice  from 
becoming  a  purchaser  of  the  property  from  the  original  owner. 
Where  the  owner  may  lawfully  refuse  to  perform  the  contract,  he 
may  lawfully  sell  and  convey  to  another,  and  by  qo  doing  repudiate 
the  same,  and  a  purchaser  from  him  will  not  be  affected  by  the 
Xirior  sale  rendered  void  by  the  Statute  of  Fi-auds.    Ibid.  588. 

STEP-FATHER. 
ReIjATIok  op  pabent. 

Entitled  to  proceeds  of  child*s  labpr.  See  TRUSTS  AND  TRUS- 
TEES, 2, 
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STEEETS. 

Pbitatb  use. 

1.  Widening  for  twe  of  a  railroctd  company,  A  city  passed  two 
ordinances  at  the  same  time,  one  purporting  to  provide  for  the 
widening  of  a  portion  of  a  street  by  condemning  land  one  hundred 
feet  in  width  south  of  the  south  line  of  such  street,  and  the  other 
for  permitting  railroad  companies,  under  certain  conditions  there- 
in prescribed,  to  occupy  the  old  portion  of  the  street,  and  thirty 
feet  in  width  of  such  one  hundred  feet,  for  their  tracks,  etc.:  Held, 
that  the  ordinances  were  void,  for  the  reason  that  their  purpose 
and  effect  were  to  give  a  portion  of  the  public  highway,  dedicated 
to  the  public  use,  to  railroad  companies,  to  be  occupied  to  the  ex- 
clusion of  the  genei^al  public.  Corcoran  v.  Chicago,  Madison  and 
Northern  Railroad  Co.  et  ah  291. 

2.  Vacating  street  for  priwite  use.  The  municipal  authorities  of 
cities  and  villages  have  no  power  to  vacate  a  public  street,  or  any 
portion  thereof,  for  the  sole  benefit  and  use  of  a  private  individual 
or  corporation.  The  streets  of  a  city,  by  the  platting  and  dedica- 
tion thereof,  become  public  highways  for  the  use  of  the  public  at 
large,  in  their  entire  width  and  length,  as  streets,  and  the  city, 
though  invested  with  the  fee  thereto,  has  not  the  unqualified  con- 
trol and  disposition  of  them.  At  most,  the  city  but  holds  them  in 
trust  for  the  benefit  of  the  general  public.    Ibid.  291. 

3.  Enjoining  the  use  of  a  street.  Injunction  will  not  be  granted, 
at  the  suit  of  an  abutting  lot  owner,  to  restrain  a  railway  company 
from  the  joint  use  of  a  public  street  with  the  general  public.  The 
abutting  land  owner  is  remitted  to  his  action  at  law  to  recover 
compensation  for  the  consequential  damages  resulting  to  his  prop- 
erty from  the  additional  burden  imposed  upon  the  street.  Ibid.  291. 

SPRINKIilNG. 

4.  Paying  expense  by  special  cbssessment.  The  municipal  authori- 
ties in  cities  ffnd  villages  organized  under  the  general  law  for  the 
incorporation  thereof,  have  no  power  to  provide  that  the  cost  of 
sprinkling  the  streets  shall  be  paid  by  special  assessment.  The 
sprinkling  of  streets  is  not  a  local  improvement,  within  the  mean- 
ing of  the  statute  authorizing  cities  and  villages  to  make  local  im- 
provements by  special  assessment.    City  of  Chicago  v.  Blair,  310. 

5.  The  power  of  a  city  or  village  to  provide  for  the  sprinkling 
of  streets  by  special  assessment  is  not  expressly  given,  nor  does  it 
arise,  by  implication,  from  the  powers  expressly  conferred,  nor  is  it 
essential  to  the  declared  objects  and  purposes  of  the  corporation. 
Ibid.  310. 

Light  and  aib. 

6.  Rights  of  abutting  owner— appropriation  of  part  of  a  street  to 
private  use,    A  private  individual  can  not  appropriate  to  his  own 
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exolnsiye  use  a  portion  of  the  surface  of  a  street  dedicated  to  the 
public  use ;  and  the  dedication  of  a  strip  of  land  for  a  public  street 
embraces  not  only  the  surface  of  the  ground,  but  the  light  and  air 
above,  and  an  individual  has  no  more  right  to  obstruct  the  light 
and  air  above  the  street  than  he  has  to  obstruct  the  surface  of  the 
soil.    Field  et  al.  v.  Barling  et  al.  556.  * 

7.  Where  a  strip  of  land  is  declared  a  public  highway,  the  ad- 
joining owner  has  the  right  to  light  and  air  from  it.  The  column 
6f  light  and  air  ajbove  the  road-bed,  whether  of  land  or  water,  ia 
as  much  a  part*«f  the  highway  as  the  road-bed  itself;  and  when 
cities  and  villages  have  been  built  up  along  a  public  highway,  the 
right  to  light  and  air  from  it  becomes  vested,  and  ^ven  the  legis* 
lature  has  no  power  to  deprive  such  abutting  owners  of  that  right 
without  making  just  compensation.    Ibid.  556. 

8.  Municip(k.l  control  over  atreeis  and  alleys.  Clause  7  of  section 
62,  chapter  24,  relating  to  cities  and  villages,  confers  power  on 
cities  organized  under  the  general  Incorporation  act  to  lay  out, 
establish,  open,  alter,  widen,  extend,  grade,  pave  or  otherwise  im- 
prove streets,  alleys,  avenues,  sidewalks,  wharves,  harbors  and 
public  grounds,  and  vacate  the  same.  But  there  is  nothing  in  any 
part  of  the  general  act  which  confers  the  power  on  the  municipal- 
ity to  devote  a  street,  or  any  part  thereof,  to  a  mere  private  use. 
Ibid.  556. 

9.  Enjoining  the  conBiruction  of  a  bridge  across  a  public  alley — 
rights  of  owners  of  lots  abutting  on  alley »  Where  the  original  pro- 
prietor of  an  addition  to^a  city  makes  a  plat  thereof,  dividing  the 
land  into  blocks  and  lots,  streets  and  alleys,  and  sells  and  conve^^s 
the  lots  with  reference  to  the  plat,  a  right  will  arise  in  favor  of  the 
purchasers  of  lots  fronting  upon  an  alley,  of  having  the  alley  for- 
ever kept  open, — not  that  it  shall  be  kept  free  from  obstruction  on 
the  surface  of  the  soil,  but  to  the  sky, — and  no  grant  or  covenant 
will  be  required  to  create  this  right.  If  a  party  seeks  to  construct 
a  bridge  across  the  alley  so  as  to  connect  the  buildings  on  each 
side  of  the  same,  a  party  whose  lot  abuts  on  the  same  alley  may 
enjoin  the  construction  of  such  obstruction.  The  right  may  be 
regarded  as  in  the  nature  of  an  incorporeal  hereditament,  and  ap- 
purtenant  to  the  lots.  The  right  of  the  holder  of  such  easement  is 
to  have  the  street  kept  open,  so  that  free  access  may  be  had  to  and 
from  the  lots  abutting  on  the  street,  and  that  light  and  air  may 
pass  unobstructed  across  the  open  space  between  the  surface  of 
the  street  and  the  sky.    Ibid.  556. 

10.  A  bill  of  complaint  sought  to  enjoin  the  construction  of  a 
bridge  over  an  alley,  which  was  described  according  to  informa- 
tion then  in  the  possession  of  the  complainants.    The  defendants, 
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by  their  answer,  admitted  their  intenticm  to  build  the  proi^sed 
bridge,  and  described  in  detail  the  particular  structure  proposed 
to  be  built,  giving  the  length,  width,  etc.  On  the  hearing  a  de- 
cree was  entered  enjoining  the  defendants  from  constructing  any 
bridge  acr6ss  the  alley :  Held,  that  the  decree  was  correct,  and 
was  properly  not  limited  to  the  particular  kind  of  structure  de- 
scribed in  the  defendant's  answer.   Field  et  af.  v.  Barling  et  al.  556. 

PliATTING. 

11.  Statutory  dedicaHon--^Htle  to  the  streets.  Where  the  owner 
of  land  plats  the  same  into  lots,  streets  and  alleys,  in  the  manner 
required  by  law,  there  will  be  a  statutory  dedication  of  the  streets 
and  aUeys,  and  the  fee  to  the  same  will  be  vested  in*  the  city  or 
village,  in  trust  for  the  public,  and  for  no  other  purpose.  Ibid. 
556. 

12.  Sale  of  lots  with  reference  to  alleys— rights  of  purchaser. 
Where  the  owner  of  lots  exhibits  a  plat  of  a  town  or  addition  in 
which  a  street  has  been  laid  out  and  dedicated,  and  sells  and  con- 
veys lots  abutting  on  such  street  with  a  clear  reference  to  the  plat, 
the  purchaser  of  such  lots  will  acquire,  as  appurtenant  to  the  lots, 
the  right  to  have  the  street  kept  open  and  maintained.    Ibid.  556. 

13.  It  is  not  necessary,  in  such  case,  that  the  easement  claimed 
by  the  grantee  be  really  necessary  for  the  enjoyment  of  the  estate 
granted.  It  is  sufficient  if  it  is  highly  convenient  and  beneficial 
for  such  purpose.    Ibid.  556. 

Obstructions. 

14.  Duty  to  place  danger  signals.    See  NEGLIGENCE,  8.    . 

15.  Abatement  in  equity.    See  NUISANCE,  1,  2,  3. 

Change  of  ghadb. 

16.  OJITAfttting  damages  against  assessment.  See  SPECIAL  AS- 
SESSMENT—SPECIAL TAXATION,  9. 

TAXATION  AND  TAX  TITLES. 
Salb  fob  taxes. 

1.  Under  United  States  revenue  laws.  The  United  States  seized 
certain  real  estate  for  certain  revenue  taxes  due  from  a  firm  occu- 
pying it  as  a  distillery,  the  owner  of  the  land  being  in  no  way  con- 
nected with  such  firm.  The  United  States  having  obtained  a  tax 
deed,  sold  and  conveyed  the  land  to  A :  Held,  that  no  title  passed 
to  the  United  States,  and  that  the  purchaser  took,  at  most,  only  the 
lien  for  delinquent  taxes.  Union  Mutual  Life  Ins.  Co..  v.  Kirchojf, 
536. 

iBBEGUIi  ABITIES. 

2.  Statute  curing  defects  and  allowing  amendments.  Section  191 
of  the  Bevenue  act  has  been  liberally  construed,  and  this  court  has 
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held  that  irregularities,  informalities,  omissions,  and  defective  acts 
of  officers  in  the  assessment,  levy,  etc.,  of  taxes,  not  affecting  the 
substantial  justice  of  the  tax  itself,  will  not  vitiate  the  proceedings, 
and  that  Che  court,  in  its  discretion,  may  correct  the  proceedings, 
supply  defects  therein  and  make  them  conform  to  law,  or  permit 
the  same  to  be  done  in  the  presence  of  the  court,  by  the  officer 
through  whose  neglect  or  default  the  same  was  occasioned.  Peo^ 
pie  ex  rel.  Woody  v.  Smith,  549.  ^ 

3.  It  has,  however,  never  been  held  that  such  section  dispensed 
with  the  necessity  of  the  levy  of  the  tax  by  the  municipality  au- 
thorized by  law  to  levy  the  same,  and  that  the  provisions  of  that 
section  authorizing  the  correction  and  amendment  of  the  proceed, 
ings,  authorize  such  acts  as  would  vitalize  a  levy  void  ab  initio. 
Ibid.  549. 

SOHOOIi  TAX. 

4.  Levy  by  board  of  education.  The  board  of  education  of  school 
districts  organized  under  section  8,  chapter  122,  of  the  Bevised 
Statutes,  are  by  clause  5  of  said  section  authorized  to  levy  a  tax, 
annually,  upon  the  taxable  property  of  the  district  in  the  manner 
provided  by  section  44  of  the  act  relating  to  schools,  and  that  sec- 
tion requires  the  directors  of  schools  to  ascertain,  as  nearly  as 
practicable,  annually,  how  much  money  must  be  raised  by  special  ~ 
tax  for  school  purposes,  which  amount  shall  be  certified  and  re- 
turned to  the  township  treasurer,  etc.,  who  is  required  to  return 
such  certificate  to  the  county  clerk  on  or  before  the  second  Mon- 
day of  August,  and  the  county  clerk  is  required  to  extend  such 
bums  upon  the  equalized  value  of  the  taxable  property  of  the  dis- 
trict.   Ibid.  549. 

5.  The  board  of  education  in  school  districts  organized  under 
section  80  of  the  act,  is,  in  respect  of  the  levy  of  special  taxes  for 
school  purposes,  vested  with  the  same  powers  as,  and  no  greater 
than,  those  given  to  school  directors  by  section  44  of  the  act,  and 
it  must  proceed  in  the  mode  therein  directed.  The  making  of  the 
certificate  of  the  sum  to  be  raised  by  taxation  is  an  official  act. 
Ibid.  549. 

6.  Certificate  of  levy.  A  board  of  education,  consisting  of  a 
president  and  six  members,  met  and  passed  an  order  that  $10,000 
be  raised  by  special  taxation  for  the  current  year,  which  was  signed 
by  three  persons  designated  as  directors  of  schools,  but  who,  in 
fact,  were  members  of  the  board :  Held,  that  the  certificate  did 
not  authorize  the  levy  of  any  tax,  and  that  the  proceedings  to  levy, 
extend  and  collect  such  tax  were  null  and  void.    Ibid.  549. 

7.  The  certificate  which  school  directors  are  empowered  to 
make,  is  the  only  basis  for  the  imposition  of  special  taxes  for  school 
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purposes.  In  a  oertain  sense  suoh  certificates  are  jurisdictional, 
and  any  tax  extended  for  school  purposes,  when  no  such  certificate 
has  been  returned  by  the  directors,  is  without  authority  ol  law, 
and  void..    People  ex  reL  Woody  v.  Smith,  549. 

BOABD  OF  BDUOATIOK.     . 

8.  Povpere,  how  exercised.  None  of  the  powers  conferred  upon 
the  board  of  education  can  be  exercised  by  them  except  at  regular 
or  special  meeting.    Ibid.  549. 

TBADE-MABK. 
Whether  lawful. 

1.  Rules  of  morality  and  public  policy.  To  be  a  lawful  trade- 
mark the  emblem  must  avoid  transgressing  the  rules  of  morality 
and  public  policy.  A  party  may,  without  condemning  or  aspers- 
ing the  product  of  other  manufacturers,  commend  the  article  he 
has  for  sale,  or  he  may  lawfully  procure  the  certificate  of  others  as 
to  the  quality  of  the  article  he  places  upon  the  market.  Cohn  y. 
People,  486. 

2.  A  label  to  be  attached  to  boxes  of  cigars  read  as  follows : 
"This  certifies  that  the  cigars  contained  in  this  box  have  been 
made  by  a  first-class  workman,  a  Member  of  the  Cigar  Makers'  In- 
ternational Union  of  America,  an  organization  opposed  to  inferior, 
rat-shop,  coolie,  prison  or  filthy  tenement-house  workmanship. 
We  therefore  recommend  these  cigars  to  all  smokers  throughout 
the  world,"  etc.,  and  signed  by  the  president  of  the  union :«  Held, 
that  the  label  was  not  illegal.    Ibid.  486. 

"Union  liABELS." 

3.  Act  to  protect— constitutional  See  CONSTITUTIONAL  LAW, 
2,  13. 

TRUSTS  AND  TRUSTEES. 
Resxtltino  trust. 

1.  When  it  arises — nature  of  proof,  A  resulting  trust  can  only 
arise  where  the  purchase  money  is  shown  to  have  belonged  to 
the  alleged  cestui  que  trtMt,  which  fact  must  be  clearly  alleged  and 
proved.  Parol  proof  is  competent  to  establish  the  trust,  but  it 
must  always  be  clear  and  satisfactory.  Koster  et  al.  v.  Miller  et  al, 
195. 

2.  Purchase  of  land—^ith  money  belonging  to  purchaser's  wife,  A 
bill  by  the  heirs  of  a  deceased  mother,  against  the  heirs  of  their 
step-father,  to  establish  a  resulting  trust  from  the  fact  that  such 
step-father  bought  land  with  money  belonging  to  his  wife,  which 
she  derived  from  her  children,  is  insufiQcient,  if  it  does  not  aver 
that  the  property  from  which  the  purchase  money  was  realized  was 
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given  to  her,  or  even  that  she  claimed  such  property.  If  the  rela- 
tion oX  parent  and  child  existed  between  the  step-father  and  the 
complainants  during  the  time  they  furnished  the  mother  money 
and  property,  the  proceeds  of  their  labor  became  his.  Koster  t%  oi. 
V.  Miller  et  al.  195. 

3.  But  independent  of  the  question  as  to  who  was  entitled  to 
the  proceeds  of  their  labor,  if  the  mother  chose  to  allow  the  step- 
father to  have  the  money  as  his  own,  even  though  she  could  have 
claimed  it  herself,  no  resulting  trust  arose  by  his  investing  it  in 
his  own  name.    Ibid.  195. 

4.  Parties  on  bill  to  establish  a  resulting  trust.  On  bill  to  estab- 
lish a  resulting  trust  against  a  deceased  person,  the  heirs  of  his 
deceased  brother  are  necessary  parties.   Ibid.  195. 

Tbubt  cbeated. 

5.  By  assignment  of  part-o^  debt.    See  ASSIGNMENT,  1,  2, 3. 

iKBOIiVENT  CORPOBATION. 

6.  Assets— how  far  a  trust  fund.  "^I^COBPORATIONS,  6. 


ndVsi^OBP 


UNITED  STATES  COUET. 

FOBECIiOSURE. 

Enforcing  agreement  made  in  United  States  co^llk}^  ^'*'*  court. 
See  CHANCJEBY,  8. 

VJENDOB'S  LIEN. 

How  CBEATED. 

Taking  other  security.    See  LIENS,  4,  5. 
VEBDICT. 

FOBM. 

1.  Oral  or  in  writing.  Under  our  practice,  the  form  of  the  ver- 
dict to  be  returned  by  a  jury  in  actions  on  the  case  is  fixed  by  no 
rule  of  law  whatever.  It  may  be  reduced  to  writing  and  signed  fyy 
the  jury,  or  it  may  be  delivered  orally.  Illinois  Central  Railroad 
Co.  V.  Wheeler,  525. 

2.  Power  of  court  to  put  in  form.  Where  the  verdict  has  been 
reduced  to  writing  and  signed,  if  good  in  substance,  the  court  may. 
in  the  presence  of  the  jury,  reduce  it  to  form,  if  defective  in  form  - 
or  the  court  may  send  the  jury  back  to  its  room,  with  directions' 
how  to  put  it  in  proper  form.  If  good  in  substance,  it  will  be  suf- 
ficient, under  the  Statute  of  Jeofails,  and  it  may  be  regarded  as 
reduced  to  form.    Ibid.  525. 

3.  Directions  of  the  court  as  to  its  form.    It  is  highly  proper  for 
the  court  to  indicate  to  the  jury,  before  retiring,  the  form  6f  their 
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'  verdict ;  and  this  may  be  done  in  the  same  manner  that  any  other 
directions  are  given  to  the  jury  as  to  its  manner  of  proceeding  in 
the  discharge  of  its  duty,  and  is  in  no  sense  giving  instructions 
•as  to  the  law  of  the  case.  Such  direction'  may  be  given  either  in 
writing  or  orally.    Illinois  Central  Railroad  Co,  v.  Wheeler,  525. 

4.  Correcting  the/orm  of  the  verdict.  If  the  court  should,  in  the 
first  instance,  mistake  the  proper  form  of  the  verdict,  and  the  jury 
should  follow  it,  the  correction  may  be  made  upon  its  being 
brought  in,  or  the  jury  may  be  sent  back  with  a  proper  form, 
•without  the  slightest  error  of  law  being  committed.    Ibid.  525. 

Cubing  defect. 

5.  In  declaration.    See  PLEADING,  1. 

Amending. 

6.  After  expiration  of  term.    See  EMINENT  1)GMAIN,  19,  20. 

WAIVER. 

Of  FOBFEITUBB. 

1.  Under  an  insurance  policy.    See  INSURANCE,  5. 
Of  notice. 

2.  By  appearance  and  objections.  See  SPECIAL  ASSESSMENT 
—SPECIAL  TAXATION,  13. 

WILLS. 
Remaindebs. 

1.  When  vested  and  when  contingent.  The  rule  is  well  established 
that  a  remainder  will  not  be  held  to  be  contingent  unless,  from  the 
language  of  the  instrument,  that  result  is  manifestly  intended, 
otherwise  the  estate  will  be  regarded  as  vested.  Carper  et  al.  v. 
Crowl  et  al.  465. 

Devise  to  widow. 

2.  Failure  to  renounce.  Where  a  widow  fails  to  renounce  the 
benefit  of  a  devise  to  her  by  her  husband,  in  his  will,  within  one 
year  from  the  probate  thereof,  in  accordance  with  sections  10  and 
11  of  the  statute  relating  to  dower,  she  will  be  presumed  to  have 
elected  to  take  under  the  will.    Ibid.  465. 

3.  The  effect  of  the  widow's  failure  to  renounce  under  the  statute 
is  to  bar  only  her  dower  and  distributive  share  of  her  husband's 
estate  as  widow,  and  nothing  more.    Ibid.  465. 

Election  of  devisee. 

4.  Conflicting  interests — election  to  take  under  devise.  If  property 
of  a  third  person  is  devised,  and  in  the  same  will  a  benefit  is  given 
to  such  third  person,  which  is  accepted  with  knowledge  of  ail  the 
facts  and  of  the  rights  of  the  donee  accepting,  the  acceptance  is 

49—149  III. 
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regarded  as  a  confirmation  of  the  dispositionB  made  by  the  will. 
So  if  a  testator  Intending  to  dispose  of  his  property,  includes  in  the 
disposition  property  of  another  person,  and  at  the  same  time  gives 
to  such  other  person  an  interest  in  the  estate  of  the  testator,  buch 
person  will  not  be  permitted  to  defeat  the  disposition  made  by  the 
will  and  at  the  same  time  take  under  it.  He  is  put  to  his  election 
whether  he  will  retain  his  own  property  or  take  the  benefit  con- 
ferred by  the  will.    Carper  ei  aL  v.  Crowl  et  ai,  465. 

5.  Compensation  to  party  injured.  Where  a  testator  has  made  a 
disposition  of  property  not  his  own,  and  has  given  a  benefit  to  the 
person  to  whom  it  belongs,  the  devisee  or  legatee  accepting  the 
benefit  so  given  to  him  must  make  good  the  testator's  attempted 
disposition.  If,  on  the  contrary,  he  chooses  to  enforce  his  proprie- 
tary right  as  qgainst  the  testator's  disposition,  equity  will  sequester 
the  benefit  intended  for  the  refractory  donee,  in  order  to  secure 
compensation  to  those  whom  his  election  disappoints,  and,  after 
making  such  compensation,  restore  the  surplus,  if  any,  to  the  donee. 
Ibid.  465. 

6.  When  no  compensation  awarded.  There  can  be  no  compensa- 
tion awarded  when  no  fund  or  interest  will  pass,  under  the  will, 
to  the  donee  compelled  to  elect,  which  can  be  sequestered  to  com- 
pensate the  beneficiaries  who  are  disappointed  by  the  election. 
Ibid.  465. 

7.  Application  of  the  doctrine.  It  would  seem  indispensable  to 
the  application  of  the  doctrine  of  election  that  there  be,  first,  a 
plurality  of  gifts,  or  two  inconsistent  or  alternative  rights  or  claims 
in  property  devised,  the  choice  of  one  by  the  devisee  being  in- 
tended to  exclude  him  from  the  benefit  of  the  other ;  and  second, 
in  case  the  property  of  the  devisee  is  disposed  of  by  the  will,  and 
he  chooses  to  assert  his  right  to  such  property,  against  the  will, 
that  there  be  a  fund  for  his  benefit,  given  by  the  will,  which  can 
be  laid  hold  of  to  compensate  the  parties  whose  right  to  take  under 
the  will  is  defeated  by  the  election.    Ibid.  465. 

8.  Origin  of  the  doctrine— ichen  enforced  in  equity.  The  equitable 
doctrine  of  election  originated  from  repugnant  positions  in  respect 
of  inconsistent  or  alternative  gifts,  when  there  was  an  intention, 
either  express  or  implied,  that  one,  and  not  both,  should  be  taken  ; 
and  as  courts  of  law  could  not  compel  the  party  fo  make  an  elec- 
tion, courts  of  equity,  to  carry  into  effect  the  purpose  and  intention 
of  the  donor,  assumed  jurisdiction^  to  declare  that  the  donee,  not 
being  entitled  to  retain  both,  should  elect  which  he  would  take. 
Ibid.  465. 

9.  First  exercise  of  the  right  is  conclusive.  Where  one  has  an 
election  between  several  inconsistent  courses  of  action,  he  will 
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be  confined  ta  that  he  first  adopts ;  and  any  decisive  act  done  with 
knowledge  of  his  rights  and  of  all  the  facts,  determines  his  elec- 
tion and  estops  him  from  asserting  the  contrary.  To  so  bind  a 
party  it  is  necessary  that  the  election  be  made  with  full  knowledge 
of  all  the  facts,  and  if  made  by  mistake  or  under  misapprehension, 
or  in  ignorance  of  thti  facts  or  the  rights  of  the  parties,  !t  will  not 
be  conclusive.     Carper  et  al.  v.  Crowl  et  al,  465. 

l(fl  What  eonatituies— advice  of  counsel.  Where  a  widow  has 
acted  upon  the  advice  of  counsel  that  the  right  given  her  by  a  will 
is  not  inconsistent  with  her  claiming  the  same,  this  will  not  amount 
to  an  election  on  her  part.     Ibid.  465. 

11.  Madeunderamiaapprehenaion — revocation.  Where  the  rights 
of  third  persons  have  not  intervened,  an  election  made  in  ignor- 
ance or  under  misapprehension  of  the  effect  of  the  act,  or  the 
extent  of  the  party's  right,  is  not  binding,  and  may  be  revoked. 
Ibid.  465. 

PeYISB  op  wipe's  IjAND. 

12.  By  the  huaband— effect  on  toidoiD'a  title.  A  testator  owned 
256  acres  of  land  In  his  own  right  and  180  by  the  curtesy,  the  re- 
mainder being  in  his  wife.  These  lands  constituted  his  home- 
stead. He  devised  a  life  estate  in  both  tracts  to  his  wife,  besides 
a  large  amount  of  personal  property.  He  made  various  devises  to 
his  children  in  fee,  but  made  no  devise  over  of  the  homestead 
after  the  life  estate.  Acting  on  legal  advice  that  a  failure  to  re- 
nounce the  will  would  not  affect  her  title  to  the  180  acres,  the  widow 
continued  to  occupy  the  tracts  constituting  the  homestead  i  Held, 
that  the  title  of  the  widow  and  her  assigns  to  the  180-aore  tract  was 
unaffected  by  the  will.    Ibid.  465. 

Devise  of  IjIFe  estate. 

13.  Title  to  remainder — whether  heir  takea  under  the  will  or  by 
deacenf,  A  testator  devised  to  his  wife,  for  life,  436^  acres  of  land, 
in  180  acres  of  which  he  held  a  life  estate  by  the  curtesy,  the  re- 
mainder being  in  his  wife.  There  was  no  devise  over  of  the  land 
devised  to  the  wife,  nor  was  there  any  residuary  clause  under  which 
the  title  might  pass :  Held,  that  the  land  so  devised,  except  the 
180-aore  tract,  passed  to  the  heirs  of  the  testator  under  the  law  of 
descent,  and  not  by  virtue  of  the  provisions  of  the  will.    Ibid.  465. 

14.  In  lieu  of  dower — when  widow  takea  as  purchaaer.  Where  the 
provision  made  in  a  will  is  not  in  excess  of  what  the  widow  would 
take  without  the  will,  if  she  elects  to  take  under  the  will  she  will 
take,  not  as  a  beneficiary,  but  as  a  purchaser.  A  provision  in  a  will 
in  lieu  of  dower  is,  in  fact  and  in  legal  effect,  a  mere  offer  by  the 
testator  to  purchase  out  the  dower  interest  for  the  bene'flt  of  his 
estate.    Ibid.  465. 
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15.  When  a  disposition  of  land.  Pecuniary  legacies  charged 
on  land  are,  so  far  as  they  are  made  a  charge  thereon,  to  bo  con- 
sidered as  dispositions,  pro  tanto,  of  the  realty.  Carper  et  al.  v. 
Crawl  et  al,  465.  ^ 

16.  When  contingent  and  when  vested.  If  the  payment  of  a  legacy 
be  postponed  with  reference  to  the  circumstances  of  the  devisee, 
as,  in  case  of  a  legacy  to  A  to  be  paid  at  the  age  of  twenty-one  years, 
the  bequest  fails  unless  the  devisee  lives  to  the  time  of  payment. 
But,  on  the  other  hand,  if  the  postponement  of  payment  appears 
to  have  reference  to  the  situation  or  convenience  of  the  estate,  as, 
if  land  be  devised  to  A  for  life,  remainder  to  B  in  fee,  charged  with 
a  legacy  to  C,  payable  at  the  death  of  A,  the  legacy  will  vest  in- 
stanter,  and,  consequently,  if  C  dies  before  the  day  of  payment, 
his  representatives  will  be  entitled.    Ibid.  465. 

17.  The  principles  applicable  to  the  vesting  of  devises  of  real 
estate  apply,  generally,  to  gifts  of  personal  property.  Where,  how- 
ever, there  is  no  original  gift  of  personalty,  but  only  a  direction  to 
pay  at  a  future  time,  the  vesting  will  ordinarily  be  postponed  until 
the  time  of  payment.  But  if  it  appear  that  the  time  relates  only  to 
the  payment,  and  is  not  annexed  to  the  substance  of  the  gift,  the 
legacy  is  at  once  vested.    Ibid.  465. 

18.  In  the  former  case,  that  is,  where  there  is  no  other  gift  than 
the  mere  direction  to  pay  infuturo^  the  doctrine  already  announced 
applies.  And  if  it  appear  that  the  payment  or  disposition  is  post- 
poned for  the  convenience  of  the  estate,  the  legacy  becomes  vested 
at  once,  and  is  not  postponed  until  the  time  of  payment,  the  rule 
being,  that  if  the  payment  or  distribution  is  postponed  because  of 
the  position  of  the  fund  or  the  convenience  of  the  estate  out  of 
which  it  is  to  be  paid*  the  legacy  will  vest  at  once,  and  the  time  of 
payment,  only,  is  postponed ;  on  the  other  hand,  if  the  postpone- 
ment be  for  reasons  personal  to  the  legatee  or  devisee,  the  remain- 
der is  contingent.    Ibid.  465. 

19.  A  testator  devised  his  homestead  to  his  wife  for  life  or  during 
her  widowhood,  after  which  he  ordered  that  his  daughter  should 
have  her  support  out  of  the  avails  of  the  homestead  during  the  life 
or  widowhood  of  his  wife,  and  at  her  death  or  marriage  to  have 
out  of  said  homestead  $3000.  The  daughter  died  first :  Heldy  that 
there  was  no  contingency  in  respect  to  the  time  when  the  legacy 
to  the  daughter  should  vest  in  possession,  and  that  the  postpone- 
ment related  only  to  the  time  of  payment,  and  was  in  no  way 
annexed  to  the  substance  of  the  gift,  and  that  the  legacy  vested 
in  presenti  in  the  daughter  on  the  testator's  death,  and  upon  her 
death  went  to  her  personal  representatives,  postponed  until  the 
happening  of  the  event  upon  which  it  was  payable.    Ibid.  465. 
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20.  Fund  liable  for.  In  such  case  the  legacy  to  the  daughter 
was  a  charge  upon  the  real  estate  designated  as  the  homestead, 
and  a  fund  was  thereby  created  out  of  which  it  should  be  paid ; 
and  It  follows,  that  unless  the  fund  thus  created  has  failed,  it  is 
alone  liable  for  the  payment  thereof.  It  is  unimportant  that  a  part 
of  such  fund  fails,  if  sufficient  remains  to  satisfy  the  legacy;  nor 
does  the  fact  that  the  title  to  the  land  is  in  the  legatee,  under  the 
circumstances  of  this  case,  merge  or  abate  any  portion  of  the  de- 
vise.    Carper  et  a/,  v.  Crowl  et  aL  465. 

21.  Merger,  Where  the  person  in  Whose  favor  the  charge  exists 
comes  into  the  inheritance  upon  which  the  legacy  is  charged, 
there  is  a  merger,  either  total  or  pro  tanto,  of  the  legacy.  But  that 
principle  has  no  application  where  the  testator  had  no  power  to 
make  the  land  subject  to  a  charge  by  him.    Ibid.  465. 

22.  Upon  condition — must  be  taken  on  terms  of  donor.  He  who 
accepts  the  bounty  of  another  must  do  so  upon  the  terms  and  con- 
ditions, express  or  implied,  the  donor  may  impose.  The  benefl- 
clary  can  not  insist  that  the  provisions  in  his  favor  be  e:i^ecuted 
and  those  to  his  prejudice  disregarded.  As  ordinarily  expressed, 
he  can  not  take  under  a  will  and  also  contrary  to  its  provisions. 
Ibid.  465. 

WITNESSES. 

COMPETENCrr. 

1.  Qf  party  in  suit  as  heir  or  devisee.  On  bill  filed  by  the  chil- 
dren of  a  grantor  of  lands  to  set  aside  their  father's  conveyances 
to  a  grandson,  one  of  the  complainants,  being  also  a  party  in  inter- 

'cst,  will  not  be  a  competent  witness  in  his  own  behalf  or  for  his 
co-complainants.  And  if  one  of  such  complainants  dies,  and  his 
heirs  are  made  parties  complainant,  they  will  also  be  incompetent, 
as  well  as  their  wives.     Guild  et  al.  v.  Warne  et.  al.  105. 

2.  On  bill  by  the  heirs  of  a  deceased  mother,  against  the  heirs 
of  their  step-father  and  husband  of  the  mother,  to  declare  a  result- 
ing trust  as  to  land  held  by  him,  the  complainants  are  incompetent 
witnesses.    Koster  et  al.  v.  Miller  et  al.  195. 

Impeachment. 

3.  By  showing  contradictory  statements — out  of  court.  The  credit 
of  a  witness  may  be  impeached  by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  he  testified  to  at  the  trial,  and 
if,  on  having  his  attention  called,  on  cross-examination,  to  such 
previous  statements,  and  the  time,  place  and  occasion  upon  which 
they  were  made,  he  denies  or  does  not  admit  having  made  them, 
such  previous  statements  may  be  proved  by  way  of  impeachment. 
Atchison,  Topeka  and  Santa  Fe  Railroad  Co.  v.  Feehan,  202. 
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4.  Bat  if  the  witness  admits  the  declaration  or  statements  im- 
puted to  him,  the  proof  ou  the  other  side  becomes  unnecessary, 
and  the  witness  has  an  opportunity  of  giving  such  reason,  explana- 
tion or  exculpation  of  his  conduct,  if  any  there  be,  as  the  particular 
transaction  may  happen  to  furnish,  and  thus  the  whole  matter 
is  brought  before  the  court  at  once.  When  the  witness  admits 
making  the  previous  contradictory  statement,  no  further  proof  of 
that  fact  is  necessary.     Atchison,  Topeka  and  Santa  Fe  Railroad 

.  Co,  V.  Feehan,  202. 

EXPEBT. 

5.  Whether  allowahle.    See  EVIDENCE,  3. 

WORDS  AND  PHRASES. 
•Connections." 

1.  Defined,     See  RAILROADS,  28,  29. 
'Later Aii  roap," 

2.  Defined,    Same  title,  31. 
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